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The  People  ex  rel.  John  Copcdtt,  Appellant,  v.  The  Board 
OF  Health  of  the  City  of  Yonkers,  Respondent. 

It  seems,  that  whoever,  in  abating  an  alleged  nuisance,  destroys  or  injures 
private  property ,  or  interferes  with  private  rights,  whether  he  be  a  pub- 
lic officer  or  private  person,  save  when  he  acts  under  the  judgment  or  order 
of  a  court  having  jurisdiction,  acts  at  his  peril,  and  will  be  held  liable, 
unless  when  his  act  is  challenged  in  court  it  appears  that  the  thing 
abated  was  in  fact  a  nuisance. 

It  seems,  also,  this  rule  applies  to  boards  of  health  acting  under  authority 
of  the  general  act  (Chap.  270,  Laws  of  1885)  for  the  preservation  of  the 
public  health. 

The  determination  of  a  board  of  health,  acting  under  said  statute,  that  a 
nuisance  exists,  is  not  final  and  conclusive  upon  the  owner  of  premises 
upon  which  it  is  alleged  to  exist. 

The  board  has  no  jurisdiction  to  make  an  ordinance  directing  the  abatement 
of  an  alleged  nuisance  unless  there  be  in  fact  a  nuisance,  and  while  it  seems 
the  order  may  be  presumptively  valid  until  questioned  or  assailed,  when 
so  questioned,  either  by  action  brought  by  the  owner  of  the  property  ta 
restrain  the  destruction  of  property,  or  to  recover  damages  against  those 
engaged  in  the  abatement,  if  he  can  show  that  the  nuisance  did  not  in 
fact  exist  he  is  entitled  to  judgment,  notwithstanding  the  ordinance. 

Such  a  board  is  not  required,  under  said  act,  to  give  any  person  a  hearing 
before  exercising  its  jurisdiction,  and  it  is  not  required  to  and  has  no 
power  to  call  and  swear  witnesses,  but  may  act  upon  its  own  inspectioa 
and  knowledge. 

The  determination,  therefore,  of  a  board  of  health  as  to  the  existence  of  a 
nuisance  is  not  reviewable  by  certiorari. 
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Accordingly  hdd,  where  the  board  of  health  of  the  city  of  Tonkers, 
to  which,  by  the  charter  of  the  city  (§  2,  tit.  9,  chap.  184,  Laws  of  1881),  is 
given  power  to  abate  public  nuisances  and  all  the  powers  conferred 
upon  boards  of  health  in  cities  by  any  general  law,  passed  an  ordinance 
declaring  certain  dams  within  the  corporate  limits  to  be  nuisances,  and 
directing  their  abatement,  that  said  ordinance  was  not  reviewable  by 
certiorari. 

It  teerru,  that  if  there  be  a  doubt  as  to  whether  property  condemned  by  a 
board  of  health  as  a  nuisance  is  such  in  fact  it  should  proceed  by  action 
to  restrain  or  abate  the  nuisance. 

By  the  amendment  of  the  city  charter  in  1892  (Chap.  54,  Laws  of  1892), 
which  divided  the  city  into  wards  and  gave  one  supervisor  to  each 
ward,  the  office  of  "  the  supervisor,"  as  provided  for  by  the  original 
charter,  was  abolished,  and  so,  that  officer  ceased  to  be  a  member  of 
the  board  of  health,  and  as  the  ward  supervisors  are  not  made  members 
of  the  board,  it  was,  after  the  amendment,  composed  of  but  five  members, 
■and  four  of  them  are  competent  to  act  as  a  board,  in  the  absence  of 
the  fifth. 
(Argued  October  28,  1898;  decided  November  28,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28,  1893,  which  affirmed  proceed- 
ings of  the  board  of  health  of  the  city  of  Yonkers  brought  up 
for  review  by  certiorari,  and  ordered  a  recovery  in  its  favor 
:again6t  the  relator. 

This  was  a  proceeding  to  review  by  certiorari  the  proceed- 
ings of  the  board  of  health  of  the  city  of  Yonkers,  by  which 
certain  dams  upon  the  Nepperhan  river  were  determined  to 
be  nuisances  and  ordered  to  be  removed. 

The  Nepperhan  river  is  a  small  stream  of  water  flowing 
through  the  city  of  Yonkers,  and  across  the  stream  there  were, 
several  dams  to  furnish  power  to  drive  machinery.  Much 
eomplaint  having  been  made  to  the  board  of  health  that  these 
dams  created  nuisances,  the  members  of  the  board  resolved  to 
hold  a  meeting  on  tlie  27th  day  of  March  last  to  consider  the 
condition  of  the  dams,  and  they  ordered  notice  to  be  given  i;o 
the  owners  of  the  dams  to  show  cause  at  that  time  why  the 
dams  should  not  be  removed.  In  pursuance  of  this  resolution 
notice  was  served  upon  the  relator,  who  owned  or  was  inter- 
ested in  two  of  the  dams  and  the  ponds  and  water  powers 
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thereby  created,  called  the  5th  and  6th  water  powers,  and  he 
appeared  before  the  board  at  the  time  and  place  in  person  and 
by  counsel ;  and  he  gave  evidence  tending  to  show  that  the 
two  dams  were  not  nuisances,  and  did  not  create  nuisances, 
and  tliere  was  also  evidence  in  conflict  with  the  case  made  by 
him.  After  hearing  the  evidence  the  board  made  its  determi- 
nation that  the  dams  were  nuisances,  and  ordered  them  removed. 
The  relator  then  instituted  this  proceeding  by  certiorari  to 
review  this  determination.  The  board  made  return  to  the 
writ,  setting  forth  all  its  proceedings  and  the  evidence  taken 
by  it,  and  stated  in  its  return  that  its  determination  and  action 
were  based  "  not  only  upon  testimony  given  by  the  witnesses, 
but  that  the  determination  of  the  said  board  of  health,  and 
the  members  thereof,  has  been  based  mainly  upon  the  indi- 
vidual knowledge  and  experience  of  the  members  of  said 
board  of  health  concerning  the  ponds  in  the  Nepperhan 
stream,  and  the  condition  thereof,  inasmuch  as  each  member 
of  the  board  of  health,  in  performance  of  the  dutiesimposed 
by  law,  has  personally  inspected  and  has  examined  and  inquired 
into  the  condition  of  said  ponds  and  of  said  stream,  and  that 
the  conclusions  reached  by  this  board  have  been  reached  and 
depend  largely  upon  personal  knowledge  and  experience  of 
the  individual  members  of  this  board,  and  for  this  reason  it  is 
apparent  that  this  board  cannot  certify  to  and  reproduce 
before  this  court  all  of  the  proofs,  nor  all  of  the  grounds  of 
the  detennination  of  said  board,  nor  any  considerable  part 
thereof."  Upon  the  return  and  the  papers  filed  therewith  the' 
General  Term  affirmed  the  action  of  the  board,  and  then  the 
relator  appealed  to  this  court, 

Calvin  Frost  for  appellant.  None  of  the  matters  other  than 
-what  took  place  at  the  hearing,  of  which  the  relator  wa^  noti- 
fied, and  at  which  he  was  present,  should  have  been  returned, 
and  they  should  be  disregarded.  (Code  Civ.  Pro.  §  2140, 
subds.  4,  6 ;  BabcocJcY,  City  of  Buffalo,  56  K  Y.  268  ;  In  re 
Jacobs,  98  id.  98 ;  Vcm  Wo7*mer  v.  Mayor,  etc.,  15  Wend.  264.) 
It  is  claimed  by  defendant  that  a  writ  of  certiorari  will  not  lie 
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to  a  board  of  health.  This  is  untenable.  (Code  Civ.  Pro. 
§  2120  ;  In  re  Bradhurst^  16  Johns.  8 ;  People  ex  rel  v.  B(L 
of  Health,  58  Hun,  595;  PeopU  v.  Wood,  62  id.  131;  T/V// 
of  Rochester  v.  Siinjpsari,  57  id.  36 ;  Van  ^Yonner  v.  Manor, 
eto,,  15  Wend.  262.)  The  board  was  not  legally  constituted. 
(Laws  of  1881,  chap.  184,  §  4;  Laws  of  1892,  chap.  54,  §  4.) 
The  board  erred  in  refusing  to  receive  in  evidence  its  own 
sanitary  code  prohibiting  the  deiileinent  of  the  waters  of  tlie 
Nepperhan  river,  and  in  refusing  proof  of  request  to  take 
action  to  prevent  such  defilement,  on  the  ground  that  the 
testimony  was  immaterial  and  irrelevant ;  also  in  refusing  to 
receive  evidence  that  the  board  had  not  passed  any  ordinance 
prohibiting  such  defilement  down  to  1891.  {In  re  Jacobs,  9^ 
N.  Y.  108.)  This  court  is  asked  by  the  relator  to  review  the 
proceedings  of  the  board  of  health  and  its  adjudication,  by 
force  of  which  his  dams  have  been  destroyed,  to  the  end  that, 
if  erroneous,  he  may  have  restitution ;  this  he  is  entitled  to. 
(Code  Civ.  Pro.  §  2142.)  The  board  erred  in  refusing  to 
allow  proof  of  the  ordinances  of  the  board  of  health  affecting 
the  interference  with  or  defilement  of  the  Nepperhan  river 
from  1881  to  1891.  This  evidence  was  competent.  {Bahcock 
V.  City  of  Buffalo,  56  N.  Y.  272.) 

James  M,  Hunt  for  respondent.  No  question  regarding 
the  constitution  of  the  board  of  health  and  the  membership 
thereof  can  be  properly  raised  under  a  writ  of  ceiliorari. 
{PeopU  ev  rel.  v.  Parker,  117  N.  Y.  86-88.)  In  view  of  the 
statements  contained  in  the  return  of  the  writ  now  before  the 
court,  the  writ  should  have  been  quashed.  {People  ex  rel. 
V.  Fire  Comrs.,  73  N.  Y.  437  ;  People  v.  McCarthy,  102  id. 
630.)  As  the  writ  was  not  quashed,  then,  upon  the  record, 
the  decision  of  the  board  of  health  should  be  affirmed.  (Laws 
of  1885,  chap.  270,  §  3  ;  76  X.  Y.  410,)  The  fact  that  the 
relator  claims  that  the  water  power  is  of  great  value,  should 
not  have  weight  enough  with  the  court  to  permit  these 
nuisances  to  continue  and  public  health  to  be  jeopardized. 
{In  re  Copcutt,  23  N.  Y.  Supp.  394.) 
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Earl,  J.     The  disposition  of  this  case  turns  largely  upon  I 
the  effect  and  the  construction  of  the  statutes  constituting  the  \ 
board  of  health,  and  defining  its  powers  and  duties,  and  we 
will,  therefore,  first  give  attention  to  the  statutes. 

By  chapter  184  of  the  Laws  of  1881,  an  act  to  revise  the 
charter  of  the  city  of  Yonkers,  it  is  provided  in  title  9  that 
the  mayor,  the  supervisor,  the  president  of  the  common  coun- 
cil, the  president  of  the  board  of  water  commissioners,  the 
president  of  the  board  of  police  and  the  health  oflScer  shall 
constitute  the  board  of  health  of  the  city^  and  the  board  is 
given  power,  among  other  things,  "to  suppress,  abate  and  .  ^ 
remove  any  public  nuisance  detrimental  to  the  public  health," 
and  in  addition  to  other  .remedies  which  it  may  possess  by  law, 
it  is  empowered  to  issue  its  warrant  whenever  necessary  to  the 
sheriff  of  the  county  of  Westchester,  or  to  any  policeman  of 
the  city,  authorizing  and  commanding  him  to  forthwith  sup- 
press, abate  and  remove  such  public  nuisance,  at  the  expense 
of  the  lot  whereon  the  nuisance  exists,  and  of  the  owner 
thereof,  to  be  enforced  and  collected  as  in  the  act  provided. 
It  is  further  provided  that,  in  addition  to  the  powers  expressly 
granted  in  the  act,  the  board  shall  "  have  and  exercise  all  the 
powers  now  or  at  any  time  hereafter  conferred  upon  boards  of 
health  in  cities  by  any  general  law,"  and  it  is  authorized  to 
make  ordinances,  rules  and  regulations  to  carry  into  effect  its 
powers,  and  to  enforce  observance  of  them  by  penalties  and 
by  action  instituted  in  its  name  to  recover  penalties  and  to 
restrain  and  abate  the  nuisance.  By  chapter  270  of  the  Laws 
of  1885,  the  general  act  for  the  preservation  of  the  public 
health,  it  is  provided  that  the  board  of  health  in  any  city  of 
the  state,  except  the  cities  of  New  York,  Brooklyn  and  Buf- 
falo, shall  have  the  power,  and  it  shall  be  its  duty^ "  to  receive  \ 
and  examine  into  the  nature  of  complaints  made  by  any  of  \  ^ 
the  inhabitants  concerning  nuisances  or  causes  of  danger  or 
injury  to  life  and  health  within  the  limits  of  its  jurisdiction ; 
to  enter  upon  or  within  any  place  or  premises  where  nuisances 
or  conditions  dangerous  to  life  and  health  are  known  or 
believed  to  exist,  and  by  appointed  members  or  persons  to  \ 
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'  inspect  and  examine  the  same,  and  all  owners,  agents  and 
occupants  shall  permit  such  sanitary  examinations,  and  stiid 
board  of  health  shall  furnish  said  owners,  agents  and  occu- 
pants a  written  statement  of  results  or  conclusions  of  such 
examinations;  and  every  such  board  of  health  shall  have 
power,  and  it  shall  be  its  duty,  to  order  the  suppression  and 
removal  of  nuisances  and  conditions  detrimental  to  life  and 
health  found  to  exist  within  the  limits  of  its  jurisdiction," 

71  and  "  to  make,  without  the  publication  thereof,  such  orders 
and  regulations  in  special  and  individual  cases,  not  of  general 
application,  as  it  may  see  fit,  concerning  the  suppression  and 
removal  of  nuisances."  It  is  further  authorized  to  abate  nui- 
sances, and  to  unpose  penalties  for  the  violation  of  its  orders 
and  regulations,  and  the  violation  of  them  is  also  made  a  mis- 
demeanor, and  it  may  commence  actions  to  restrain  and  abate 
nuisances,  and  to  enforce  its  orders  and  regulations. 

A  careful  examination  of  the  two  acts  shows  that  there  is  no 
provision  for  a  hearing  befoi-e  the  board  on  the  part  of  any 
person  who  is  charged  with  maintaining  a  nuisance  upon  hij> 
I  premises.  The  right  to  such  a  hearing  is  not  expressly 
given  and  cannot  be  implied  from  any  language  found  in 
either  act  or  from  the  nature  of  the  subjects  dealt  with  in  the 
acts.  Boards  of  health  and  other  like  boards  act  summarily, 
and  it  has  not  been  usual  anywhere  to  require  them  to  give  a 
hearing  to  any  person  before  they  can  exercise  their  jurisdic* 
tion  for  the  public  welfare.  The  public  health  might  suffer  or 
be  imperiled  if  their  action  could  be  delayed  until  a  protracted 
hearing  could  be  brought  to  a  termination.  There  is  no  pro- 
vision in  the  acts  for  calling  or  swearing  witnesses,  and  there 
is  no  general  law  giving  them  power  to  do  so.  Section  843  of 
the  Code  of  Civil  Procedure  is  not  applicable  to  such  a  case, 
for  the  reason  that  the  board  is  not  authorized  by  law  to  hear 
testimony  or  take  the  oral  examination  of  witnesses. 

The  question  may  be  asked,  how  can  these  provisions  confer- 
ring powers  upon  boards  of  health  to  interfere  with  and 
destroy  property,  and  to  impose  penalties  and  create  crimes, 
stand  with  the  Constitution  securing  to  every  person  due  pro- 
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cess  of  law  before  his  property  or  personal  rights  or  liberty 
can  be  interfered  with  ?  The  answer  must  be  that  they  could 
not  stand  if  we  were  obliged  to  hold  that  the  acts  referred  to* 
made  the  determinations  of  the  board  of  health  as  to  the  exist- 
ence of  nuisances  final  and  conclusive  upon  the  owners  of  the  I 
premises  whereon  they  are  alleged  to  exist.  Before  such  a  final ' 
and  conclusive  determination  could  be  made,  resulting  in  the 
destruction  of  property,  the  imposition  of  penalties  and 
criminal  punishments,  the  party  proceeded  against  must  have 
a  hearing,  not  as  matter  of  favor  but  as  matter  of  right,  and 
the  right  to  a  hearing  must  be  found  in  the  acts.  {Stuart  v.. 
Palmer,  U  N.  Y.  183.) 

As  we  have  said,  there  is  no  provision  of  law  giving  any 
party  a  right  to  a  judicial  hearing  before  these  boards,  and  there 
is  no  provision  making  their  determination  final.     If   the    ' 
decisions  of  these  boards  were  final  and  conclusive,  even  after 
a  hearing,  the  citizen  would  in  many  cases  hold  his  property 
subject  to  the  judgments  of  men  holding  ephemeral  positions 
in  municipal  bodies  and  boards  of  health,  frequently  unedu- 
cated and  generally  unfitted  to  discharge  grave  judicial  func- 
tions.    Boards  of  health  under  the  acts  referred  to  cannot,  as 
to  any  existing  state  of  facts,  by  their  determination  make 
that  a  nuisance  which  is  not  in  fact  a  nuisance.     They  have  no  \ 
jurisdiction  to  make  any  order  or  ordinance  abating  an  alleged  1 
nuisance  unless  there  be  in  fact  a  nuisance.     It  is  the  actual  ■ 
existence  of  a  nuisance  which  gives  them  jurisdiction  to  act. 
Their  acts  declaring  nuisances  may  be  presumptively  valid 
until  questioned  or  asssailed,  for  the  same  reasons  which  give  ,' 
presumptive  legality  to  the  acts  of  oflicial  persons  under  the  . 
maxim  omnia  prcBSumuntur  legitime  facta  donee  prdbetur  in 
contrarium. 

What  operation  then  does  the  order  or  ordinance  of  the 
board  of  health  have  under  these  acts  ?  The  nuisance  actually 
existing  and  the  jurisdiction  having  been  regularly  exercised,, 
the  order  or  ordinance  has  all  the  operation  and  effect  pro- 
vided in  the  act,  and  the  persons  who  abate  the  nuisance  have 
the  protection  which  they  would  not  have  as  private  persons 


8  People  kx  rel.  Copcutt  v.  Board  of  IlEALTir.  [Not., 

Opinion  of  the  Court,  per  Earl,  J.  [Vol.  140. 


abating,  not  a  private  nuisance  especially  injurious  to  them, 
but  a  public  nuisance  injurious  to  the  general  public. 

It  may  be  said  that  if  the  determination  of  a  board  of 
health  as  to  a  nuisance  be  not  final  and  conclusive,  then  the 
members  of  the  board,  and  all  persons  acting  under  their 
authority  in  abating  the  alleged  nuisance,  act  at  their  peril ;  and 
so  they  do,  and  no  other  view  of  the  law  would  give  adequate 
protection  to  private  rights.  They  should  not  destroy 
property  as  a  nuisance  unless  they  know  it  to  be  such,  and  if 
there  be  doubt  whether  it  be  a  nuisance  or  not  the  board 
should  proceed  by  action  to  restrain  or  abate  the  nuisance, 
and  thus  have  the  protection  of  a  judgment  for  what  it  may  do. 

It  may  further  be  asked,  what,  under  this  view  of  the  law, 
is  the  remedy  of  the  owner  of  property  threatened  with 
destruction  or  actually  destroyed  as  a  nuisance}  He  may 
I  have  his  action  in  equity  to  restrain  the  destruction  of  his 
\property  if  the  case  be  one  where  a  court  of  equity  under 
lequitable  rules  has  jurisdiction,  or  he  may  bring  a  common- 
/law  action  against  all  the  persons  engaged  in  the  abate- 
/ment  of  the  nuisance  to  recover  his  damages,  and  thus 
(he  will  have  due  process  of  law ;  and  if  he  can  show  that  the 
\illeged  nuisance  does  not  in  fact  exist  he  will  recover  judg- 
ment notwithstanding  the  ordinance  of  the  board  of  health. 
Thus  the  views  we  take  of  these  acts  and  similar  acts  con- 
ferring powers  upon  local  officers  to  proceed  summarily  upon 
their  own  view  and  examination  furnish  adequate  protection 
to  boards  of  health,  to  the  public  and  to  property  owners; and 
while  these  views  are  not  supported  by  all  the  decided  cases 
upon  the  subject,  they  have  the  support  of  the  best  reasons 
and  of  ample  authority.  In  Cooley's  Constitutional  Limita- 
tions (5th  ed.),  at  page  722,  in  a  note,  the  learned  author, 
speaking  of  boards  of  health,  says :  "  Though  they  cannot  be 
vested  with  authority  to  decide  finally  upon  one's  right  to 
property,  wliere  they  proceed  to  interfere  with  it  as  consti- 
tuting a  danger  to  health,  yet  they  are  vested  with  quasi  judi- 
cial power  to  decide  upon  what  constitutes  a  nuisance,  and  all 
presumptions  favor  their  actions."     And  again,  at  page  742,  in 
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a  note,  citing  authorities,  he  says :  "  Whether  any  particular 
thing  or  act  is  or  is  not  permitted  by  the  law  of  the  state  must 
always  be  a  judicial  question,  and,  therefore,  the  question 
what  is  and  what  is  not  a  public  nuisance  must  be  judicial, 
and  it  is  not  competent  to  delegate  it  to  local  legislative  or 
administrative  boards.  The  local  declaration  that  a  nuisance 
exists  is,  therefore,  not  conclusive,  and  the  party  concerned 
may  contest  the  fact  in  the  courts."  Dillon  in  his  work  on 
Municipal  Corporations  (4th  ed.),  sec.  374,  says :  The  authority 
to  prevent  and  abate  nuisances  and  its  summary  exercise  "  may 
be  constitutionally  conferred  on  the  incorporated  place,  and  it 
authorizes  its  council  to  act  against  that  which  comes  within 
the  legal  nature  of  a  nuisance ;  but  such  power  conferred  in 
general  terms  cannot  be  taken  to  authorize  the  extra-judicial 
condemnation  and  destruction  of  that  as  a  nuisance  which  in 
its  nature,  situation  or  use  is  not  sucIl"  In  Wood's  Law  of 
Nuisances,  section  740,  it  is  said  that  where  the  public  author- 
ities abate  a  nuisance  under  authority  of  a  city  ordinance 
"  they  are  subject  to  the  same  perils  and  liabilities  as  an  indi- 
vidual if  the  thing  abated  is  not  in  fact  a  nuisance.  *  *  * 
It  would  indeed  be  a  dangerous  power  to  repose  in  municipal 
corporations  to  permit  them  to  declare  by  ordinance  or  other- 
^vise  anything  a  nuisance  which  the  caprice  or  interests  of 
those  having  control  of  its  government  might  see  fit  to  outlaw 
Avithout  being  responsible  for  all  the  consequences ;  and  even 
if  sucli  power  is  expressly  given  by  the  legislature  it  is  utterly 
inoperative  and  void  unless  the  thing  is  in  fact  a  nuisance  or 
was  created  or  erected  after  the  passage  of  the  ordinance  and 
in  defiance  of  it." 

In  TcUe8  V.  Milwaukee  (10  Wall.  497),  Mr.  Justice  Miller 
fijiid :  "  It  is  a  doctrine  not  to  be  tolerated  in  this  country  that 
a  municipal  corporation  without  any  general  laws,  either  of 
the  city  or  the  state,  within  which  a  given  structure  can  be 
shown  to  be  a  nuisance,  can,  by  its  mere  declaration  that  it  is 
one,  subject  it  to  removal  by  any  person  supposed  to  be 
aggrieved,  or  even  by  the  city  itself.  This  would  place  every 
house,  every  business,  and  all  the  property  of  the  city  at  the 
Nickels— Vol.  XCV.        2 
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uncontrolled  will  of  the  temporary  local  authorities."  In 
Hutton  V.  City  of  Camden  (39  N.  J.  Law  Rep.  122),  it  was 
held  that  the  action  of  the  board  of  health  could  not  deter- 
mine conclusively  that  a  nuisance  exists,  and  that  such  a  con- 
clusive determination  could  be  made  only  in  a  regular  course 
of  law  before  an  established  court  of  law  or  eqxiity.  In 
Underwood  v.  Green  (42  N.  T.  140),  the  action  was  to  recover 
the  value  of  dead  hogs  removed  \mder  the  direction  of  the 
city  sanitary  inspector,  an  officer  clothed  with  judicial  discre- 
tion, and  acting  under  a  city  ordinance  declaring  that  all  dead 
animals  "  be  forthwith  removed  and  disposed  of  by  removal 
beyond  the  limits  of  the  city  or  otherwise,  so  as  most  effectu- 
ally to  secure  the  public  health  ; "  and  it  was  held  that  it  must 
be  shown,  in  order  to  justify  the  act,  that  the  dead  hogs  were 
or  would  become  in  some  way  dangerous  or  deleterious  to  pub- 
lic health.  The  following  are  also  instructive  authorities  upon 
the  same  subject :  Mayoi\  etc,^  of  New  York  v.  Board  of 
Health  (31  How.  Pr.  Rep.  385) ;  Chirk  v.  Mayor ^  ete.^  of 
Syracuse  (13  Barb.  32) ;  liogers  v.  Barker  (31  id.  447) ;  Coe 
V.  Schultz  (47  id.  64) ;  Zaioto7i  v.  Steele  (119  N.  Y.  226). 

The  result  of  these  authorities  is  that  whoever  abates  an 
alleged  nuisance  and  thus  destroys  or  injures  private  property, 
or  interferes  with  private  rights,  whether  he  be  a  public  officer 
or  private  person,  unless  he  acts  under  the  judgment  or  order 
of  a  court  having  jurisdiction,  does  it  at  his  peril,  and  when 
his  act  is  challenged  in  the  regular  judicial  tribunals  it  must 
appear  that  the  thing  abated  was  in  fact  a  nuisance.  This 
rule  has  the  sanction  of  public  policy  and  is  founded  upon 
fundamental  constitutional  principles. 

The  way  is  now  clear  to  the  disposition  of  this  case.     The 

f  board  of  health  did  act  and  had  a  right  to  act  \ipon  its  own 

j   inspection  and  knowledge  of  the  alleged  nuisance.     It  was  not 

'    obliged  to  hear  any  party.     It  could  obtain  its  infonnation 

from  any  source  and  in  any  way,  and  hence  its  determination 

upon  the  question  of  nuisance  is  not  reviewable  by  certiorari. 

{People  ex  rel.  v.  McCarthy,  102  N.  Y.  630.) 

It  is  claimed,  however,  on  the  part  of  the  relator  that  the 
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board  of  health  was  not  properly  organized  when  it  made  its 
determination,  and  that,  therefore,  the  determination  was  void. 
Under  the  act  of  1881,  above  cited,  there  was  but  one  super- 
visor for  the  city  of  Yonkers,  and  "  the  supervisor  "  was  made 
a  member  of  the  board  of  health.  By  an  amendment  of  the 
charter  in  1892  (Chapter  54  of  the  laAvs  of  that  year),  the  city 
was  divided  into  five  wards  and  one  supervisor  was  required 
to  be  elected  in  each  of  the  wards.  The  claim  of  the  relator 
is  that  all  these  supervisors  became  members  of  the  board  of 
health,  and  that,  therefore,  after  the  act  of  1892,the  board  of 
health  was  composed  of  ten  members  instead  of  six,  and  that 
as  only  four  members,  to  wit,  the  mayor,  the  president  of  the 
board  of  police,  the  health  oflScer  and  the  president  of  the 
common  council  took  part  in  the  proceedings  under  review, 
the  board  was  not  properly  constituted — that,  in  fact,  there- 
fore, the  board  as  such  did  not  act,  that  there  was  no  deter- 
mination, and  that  the  action  taken  was  a  nullity.  If  this 
claim  be  well  founded  then  there  was  no  judicial  determina- 
tion for  review  by  certiorari.  {People  ex  reL^  etc^  v.  Parker^ 
117  N.  Y.  86.) 

But  assuming  that  the  question  as  to  the  constitution  of  the 
board  of  health  is  before  us,  we  think  it  was  properly  consti- 
tuted. By  the  act  of  1892  the  office  of  "  the  supervisor  "  dis- 
appeared and,  therefore,  there  was  no  longer  any  such  officer 
as  "  the  supervisor."  The  five  supervisors  elected  in  the  wards 
were  not  made  members  of  the  board,  and  the  board  was 
thereafter  composed  of  but  five  members,  and  the  four  who 
made  the  determination  in  the  absence  of  the  fifth  were  com- 
petent to  act  as  the  board. 

Our  conclusion,  therefore,  is  that  the  judgment  of  the  Gen- 
eral Term  should  be  affirmed,  with  Costs. 

All  concur. 

Judgment  affirmed. 
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144    48     The     Board    of     Health    of    the     City    of    Yonkers, 
Respondent,  v.  John  Copcutt,  Appellant. 

In  an  action  to  recover  the  penalty  Imposed  by  the  sanitary  code  of  the 
city  of  Yonkers,  for  the  maintainance  of  a  nuisance,  the  original  draft 
of  the  code  which  was  before  the  board  of  health  of  the  city  was  not 
produced,  it  having  been  destroyed  in  the  process  of  publication. 
Plaintiff  produced  the  proofs  of  publication  filed  in  the  office  of  the 
'  board,  which  contained  a  complete  copy  of  the  code,  as  adopted  and 
published,  with  the  signature  of  the  secretary  of  the  board.  It  was  also 
shown  that  the  code  as  published  was  correctly  printed  in  a  volume 
produced,  at  the  end  of  which  appeared  the  statement,  signed  by  the 
secretary,  that  the  same  was  adopted  by  the  board  at  a  date  stated. 
Held,  that  the  evidence  authorized  a  finding  that  the  board  established 
the  code ;  and  that  the  same  was  duly  subscribed  by  its  secretary  and 
was  duly  adopted,  approved  and  published. 

Also,  held,  that  under  the  provisions  of  the  charter  of  said  city  (§  2,  tit.  9, 
chap.  184,  Laws  of  1881)  giving  to  its  board  of  health  all  the  powers 
then  or  thereafter  conferred  upon  such  boards  by  any  general  law,  and 
under  the  general  act  for  the  preservation  of  the  public  health  (Chap. 
270,  Laws  of  1885),  the  said  board  of  health  had  power  to  pass  a 
general  ordinance  against  the  maintainance  of  public  nuisances  and  to 
impose  a  penalty  for  its  violation,  to  be  recovered  by  action  brought  by 
the  board  ;  also  that  the  said  city  is  not  exempted  from  the  operation  of 
the  general  law  by  the  terms  thereof. 

The  complaint  alleged,  in  substance,  that  defendant  maintained  a  dam 
and  pond  in  said  city  in  such  a  condition  as  to  be  dangerous  to  public 
health,  and  to  render  the  air  and  water  unwholesome,  and  continues  to 
support  and  retain  tlie  same  in  that  condition.  The  court  found,  uponsuf • 
flcient  evidence,  that  the  .waters  of  the  pond  are  stagnant  and  filled  with 
decomposed  and  decomposing  vegetable  matter;  that  when  the  waters  are 
drawn  down  and  the  sides  and  bed  of  the  pond  exposed,  noxious  and 
poisonous  exhalations  arise,  dangerous  to  life  and  health.  Held,  that  a 
finding  was  justified  that  the  pond  and  dam  were  a  public  nuisance ;  also, 
that  the  fact  that  the  dam  and  pond  had  been  so  maintained  many  years 
did  not  sustain  a  plea  of  the  Statute  of  Limitations. 

The  dam  had  been  partially  torn  down,  pursuant  to  a  warrant  issued 
by  the  board.  That  body  passed  an  ordinance  reciting  that  defendant  had 
threatened  to  and  was  about  to  rebuild  the  dam,  and  ordering  him  to 
refrain  from  rebuilding,  and  to  remove  all  obstructions  to  the  flow  of  the 
water.  It  appeared  that  defendant  had  at  that  time  begun  to  rebuild,  and 
so  had  obstructed  the  flow  of  the  water.  Defendant  refused  to  comply 
with  the  ordinance.     Held,  that  the  facts  justified  a  recovery  of  the  pe»- 
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alty  fixed  by  the  sanitary  code,  and  also  a  judgment  restraining  defendant 
from  rebuilding  the  dam. 

Also,  Tieldy  th2it  the  fact  that  the  ordinance  was  passed  without  notice  to 
defendant,  and  an  opportunity  to  be  heard,  did  not  invalidate  it ;  that  no 
notice  or  hearing  was  necessary. 

Defendant  claimed  that  the  granting  of  an  injunction  was  improper,  because 
when  the  dam  was  built  the  stream  was  clear,  and  water  pure,  and  that  its 
pollution  was  caused  by  the  acts  of  others.  Ileld,  untenable,  both  because 
it  appeared  and  was  found  that  defendant  participated  in  the  acts  creating 
the  nuisance,  and  as  the  dam  and  pond  were  his  property,  it  was  his  duty 
to  keep  them  clean  and  safe,  or  to  dispense  with  them  if  he  could  not, 
upon  receiving,  as  it  appeared  that  he  had,  a  proper  official  request  so  to 
do;  that  he  having  for  a  year  after  receiving  an  order  to  clean  the  pond, 
neglected  and  refused  so  to  do,  the  board  was  not  required  to  clean  it, 
and  the  dam  having  been  destroyed,  it  was  entitled  to  an  injunction 
restraining  its  rebuilding. 

(Argued  October  24,  1893 ;  decided  November  28,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28,  1893,  which  modified  and 
affirmed  as  modified  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  the  board  of  health  of  the  city 
of  Yonkers  to  recover  penalties  under  the  provisions  of  the 
sanitary  code  of  said  city  (§  82)  and  for  an  injunction. 

The  complaint  contained  three  counts.  It  alleged  in  sub- 
stance that  the  defendant  owned  a  dam  upon  the  Nepperhan 
river  in  said  city,  and  also  owned  a  pond  formed  by  said  dam 
and  lots  adjacent  thereto ;  that  he  had  for  a  long  time  main- 
tained and  continues  to  maintain  said  pond  in  such  a  condi- 
tion as  to  be  dangerous  to  human  health  and  as  to  render  the 
air  and  water  unwholesome,  in  violation  of  section  82  of  the 
sanitary  code :  that  defendant  had  refused  to  comply  with  a 
resolution  passed  by  plaintiflE  requiring  him  to  remove  said 
dam,  but  had  continued  to  further  obstruct  said  river  and 
threatened  to  continue  doing  so ;  that  he  had  neglected  and 
refused  to  comply  with  a  resolution  of  plaintiff  requiring 
said  dam  to  be  abated  as  a  public  nuisance,  and  to  refrain 
from  building  a  dam  (the    former    having    been    partially 
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destroyed  under  a  warrant  issued  by  plaintiff),  and  from  recreat- 
ing, continuing  or  retaining  said  pond,  and  had  neglected  and 
refused  to  remove  the  obstructions  from  the  river  at  the  place 
where  the  dam  had  been,  and  to  abate  and  remove  the  nui- 
sance theretofore  existing  thereat.  Judgment  was  asked  for 
the  amount  of  three  penalties  and  for  an  injunction  per- 
petually restraining  defendant  from  obstructing  the  free, 
natural  flow  of  the  Nepperhan  river  in  said  city,  and  from 
rebuilding  said  dam  and  recreating,  continuing  or  retaining 
the  pond  supported  by  said  dam,  and  from  supporting,  con- 
tinuing or  retaining  said  pond  or  dam  or  condition  in  said 
river,  so  as  to  be  dangerous  to  human  health  and  as  to  render 
the  air  and  water  unwholesome,  and  also  that  defendant  be 
directed  forthwith  to  clean  out  and  wall  up  the  channel  of 
said  river  and  provide  a  stone  dam,  and  fill  in  with  solid  earth 
the  low  places  upon  his  land  adjacent  to  said  river. 

A  judgment  was  rendered  in  favor  of  plaintiff  upon  all  the 
counts.  As  to  the  first  and  third  causes  of  action  set  up  in  the 
complaint,  it  was  affirmed  by  the  General  Term  and  reversed 
as  to  the  second.     No  appeal  was  taken  by  plaintiff. 

Further  facts  are  stated  in  the  opinion. 

Calvin  Frost  for  appellant.  The  powers  of  the  board  of 
health  are  given  by  the  charter  of  the  city  of  Yonkers.  (Laws 
1881,  chap.  184,  tit.  9,  §  2.)  The  words  "in  addition  to  the 
powers  herein  expressly  granted,  to  have  and  exercise  all  the 
powers  now  or  at  any  time  hereafter  conferred  upon  boards 
of  health  in  cities,  by  any  general  law,"  contained  in  said  sec- 
tion 2,  did  not  give  any  additional  powers,  as  there  is  only  one 
general  law  relating  to  boards  of  health  in  cities,  and  that  was 
enacted  afterwards,  in  1885  (Chap.  270),  and  that  act  expressly 
excepts  the  city  of  Yonkers  (§  1).  The  legislature  in  plain 
terms  prescribes  what  shall  be  done  by  the  board  of  health  in 
order  to  impose  a  duty.  It  was  incumbent  on  the  plaintiff  to 
show  compliance  with  these  statutory  requirements.  (Sanitary 
Code,  §§  79,  80, 81.)  The  plea  of  the  Statute  of  Limitations  is 
good. .  (Code  Civ.  Pro.  §  387.)   As  to  the  third  cause  of  action, 
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the  board  of  health  has  no  power  to  declare  in  advance,  what 
will  create  a  nuisance  which  will  endanger  the  public  health, 
only  the  power  to  declare  what  is  such  nuisance,  or  even  the  sem- 
blance of  power  to  require  any  person  to  make  improvements  or 
expenditures  to  prevent  the  recurrence  of  such  nuisance,  or  to 
prevent  the  erection  of  a  structure  which  may  create  such  nui- 
sance. It  was  error  to  admit  in  evidence  the  ordinance  made 
December  7, 1892,  as  the  foundation  of  a  cause  of  action  without 
proof  that  notice  of  hearing  upon  the  subject  of  it  had  been 
given  to  Mr.  Copcutt.  {People  v.  Wood^  62  Hun,  131 ;  People 
ex  reh  v.  Boa/rd  of  Healthy  58  id.  595.)  Even  if  the  complaint 
and  ordinance  had  been  sufficient  for  the  purpose,  and  the 
board  was  clothed  with  ample  powers  in  the  premises,  it  is 
insisted  that  the  part  of  the  judgment  which  restrains  the 
defendant  from  rebuilding  his  dam,  which  had  been  torn  down, 
and  ordering  him  to  clear  out  all  other  obstructions  from  the 
stream,  cannot  be  sustained.  (Cooley's  Const.  Lim.  343 ;  In  re 
Jacobs,  98  N.  Y.  110-112 ;  People  v.  GiUson,  109  id.  389 ; 
City  of  Rochester  v.  Simpson,  57  Hun,  36 ;  Bahcoch  v.  City 
of  Buffalo,  56  N.  Y.  268 ;  Lawton  v.  SteeU,  119  id.  239.)  The 
plain  duty  of  the  board  was  to  clean  the  ponds  by  taking  out 
the  deposits,  and  not  by  destroying  the  defendant's  property 
and  depriving  him  of  a  water  power  which  supplied  eighteen 
or  twenty  manufactories,  which  he  rented  to  his  tenants. 
(Laws  of  1881,  chap.  184,  tit.  9,  §  2  ;  Co7)i7a,  v.  Patch,  97  Mass. 
203 ;  City  of  Rochester  v.  Simpson,  57  Hun,  36 ;  Bahcoch  v. 
City  of  Buffalo,  56  N.  Y.  256.)  The  court  erred  in  refusing 
to  find  that  the  city  of  Yonkers  had  permitted,  by  means  of 
drains  or  sewers,  or  both,  the  dirt  and  refuse  of  its  public  streets 
to  empty  and  be  discharged  into  the  Nepperhan  river  at  points 
higher  up  the  stream  than  the  dam  and  pond  at  defendant's 
first  water  power.  {Bahcoch  v.  City  of  Buffalo,  56  N.  Y. 
208.)  The  court  erred  in  refusing  to  find  that  the  defilement 
of  the  stream  by  the  Smith  Carpet  Works  has  contributed  to 
produce  the  same  nuisance.  (Code  Civ.  Pro.  §§  993,  1023 ; 
Kennedy  v.  Porter,  109  N.  Y.  521.)  The  court  erred  in 
refusing  defendant's  requests  as  to  the  cost  of  cleaning  out 
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the  pond  and  the  erection  and  running  of  an  engine  to  sxii)ply 
the  power  wliich  would  be  lost  by  preventing  the  reconstruc- 
tion of  defendant's  dam,  which  had  been  destroyed  by  the 
board  of  health,  and  against  doing  which  the  court  enjoined 
defendant.    {City  of  Rochester  v.  Simpson^  57  Hun,  39.) 

James  W.  Hunt  for  respondent.  The  judgment  as  to  the 
first  cause  of  action  was  properly  aflirnied.  (Laws  of  ISSl, 
chap.  184,  §  2  ;  Gould  v.  City  of  Rochester,  105  N.  Y.  46  ; 
Adains  v.  Poplmm,  76  id.  410.)  The  judgment  as  to  the 
third  cause  of  action  was  properly  affirmed.  (Laws  of  1881, 
chap.  184,  §  2 ;  Laws  of  1885,  chap.  270,  §  3 ;  Gould  v.  City 
of  Rochester,  105  N.  Y.  46  ;  Board  of  Health  v.  Heistei\  37 
id.  661.) 

Finch,  J.  The  first  cause  of  action  against  the  defendant, 
stated  in  the  complaint  of  the  board  of  health,  was  for  a  vio- 
lation of  the  sanitary  code  of  the  city  of  Yonkers,  adopted  in 
1881,  and  the  recovery  of  a  penalty  imposed  for  such  violation. 

The  defendant,  seeking  a  reversal  of  the  judgment  rendered 
against  him  for  sxich  penalty,  contends  that  the  sanitary  code 
was  not  proved  because  not  shown  to  have  been  subscribed  by 
the  secretary  of  the  board  of  health.  The  original  draft  of 
the  code  which  was  before  the  board  for  adoption,  and  upon 
which  that  body  acted,  w^as  not  produced  and  could  not  be 
produced,  because  it  was  destroyed  by  tlie  printers  in  the  pro- 
cess of  publication ;  but  the  plaintiff  did  produce  tlie  proofs 
of  such  publication  filed  in  the  office  of  the  board,  and  those 
proofs  contain  a  complete  copy  of  the  code  as  adopted  and 
published.  That  copy  purports  to  be  signed  by  the  secretary 
of  the  board,  and  was  attested  by  such  signature  as  published. 
Tliere  was  no  proof  tliat  the  original  was  not  signed,  but  it 
was  shown  that  the  sanitary  code  as  pul^lished  was  correctly 
printed  in  a  volume  produced,  at  the  end  of  which  appeared 
the  words :  "  Adopted  by  the  board  of  liealth,  September  5th, 
1881.  W.  H.  Doty,  secretary."  On  this  state  of  facts  the 
court  found  that  "  the  plaintiff,  on  the  5th  day  of  September, 
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1881,  established  its  sanitary  code,  the  same  being  dnly  sub- 
scribed by  the  secretary  of  said  board,  adopted,  approved  and 
published."  That  finding,  having  suflScient  evidence  in  the 
record  to  support  it,  is  a  finding  of  fact  which  we  may  not 
on  this  appeal  convert  into  a  question  of  law. 

The  appellant  further  suggests  the  inquiry  whether  the 
board  of  health  can  maintain  an  action  for  the  penalty  upon  a 
general  enactment  against  all  public  nuisances,  such  as  is  sec- 
tion 82  of  the  Code.  That  section  provides  that  "  whatever  is 
dangerous  to  human  life  or  to  health  *  *  *  and  what- 
ever renders  the  air  or  food  and  water  or  drink  unwholesome 
shall  be  deemed  to  be  nuisances  and  to  be  illegal,  and  every 
person  having  aided  in  creating  or  contributing  to  the  same, 
or  who  may  support,  continue  or  retain  any  of  them  shall  be 
deemed  guilty  of  a  violation  of  this  section."  The  manner  of 
enforcing  the  provision  is  dictated  by  section  97,  which  imposes 
a  penalty  for  its  violation,  which  may  be  recovered  with  costs 
"  in  an  action  brought  by  said  board  of  health  in  its  name  in 
any  court  of  competent  jurisdiction."  The  charter  of  tlie 
city  (Chap.  184,  Laws  of  1881,  title  9,  §  2),  authorized  the 
board  to  enact  a  sanitary  code,  and  impose  penalties  for  its 
violation,  and  to  maintain  actions  for  the  recovery  of  such 
penalties.  In  addition  the  charter  gave  to  the  board  of  health 
of  the  city  "  all  the  powers  now  or  hereafter  conferred  upon 
boards  of  health  in  cities  by  any  general  law."  Such  a  gen- 
eral law  was  enacted  afterwards  (Laws  of  1885,  chap.  270), 
which  authorized  the  imposition  of  penalties  for  the  violation 
of  or  non-compliance  with  not  only  the  orders  of  such  a  board, 
but  also  its  regulations,  and  to  maintain  actions  to  collect  such 
penalties.  The  learned  counsel  for  the  appellant  maintains 
that  the  city  of  Yonkers  was  excepted  from  the  operation  of 
tlie  general  law.  That  is  true  so  far  as  it  relates  to  the  com- 
position of  the  board  and  appointment  of  its  members  (§  1), 
but  is  not  true,  as  to  the  general  powere  conferred  upon  the 
boards  of  health  when  organized.  (§  3.)  At  that  point  the 
excepted  cities  are  named,  but  Yonkers  is  not  one  of  them. 
SicKKLS— Vol.  XCV.         3 
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There  was  ample  authority,  therefore,  for  the  maintenance  of 
the  action. 

There  is  nothing  in  the  defendant's  plea  of  the  Statute  of 
Limitations.  He  maintained  the  nuisance  and  neglected  and 
refused  to  abate  it  down  to  the  time  of  tlie  destruction  of  his 
dam,  and  this  action  was  commenced  a  few  days  later.  It  is 
said,  however,  that  the  complaint  does  not  allege,  and  the 
pjpoof  does  not  show,  that  the  dam  and  pond  in  and  of  them- 
selves had  become  a  nuisance,  and  so  their  maintenance  down 
to  the  time  of  the  commencement  of  the  action  does  not 
answer  the  plea  of  the  statute.  The  complaint  alleges  that 
the  defendant  maintained  the  dam  and  pond  in  such  a  condi 
tion  as  to  be  dangerous  to  human  health,  and  to  render  the  air 
and  water  unwholesome,  and  continues  to  support  and  retain 
the  same  in  that  condition.  The  trial  judge  found  that  the 
waters  of  the  pond  are  stagnant  and  filled  with  decomposed 
and  decomposing  animal  and  vegetable  matters ;  that  when 
the  waters  are  drawn  down  and  the  sides  and  bed  of  the  pond 
are  left  exposed  and  bare,  there  arise  noxious  and  poisonous 
exhalations  which  taint  the  air  and  are  dangerous  to  life  and 
health  ;  and  that  "  the  said  pond  ^\dth  its  contents  so  retained 
by  the  said  dam  is  and  constitutes  a  public  nuisance  detri- 
mental to  the  public  health."  There  is  evidence  to  support 
tliis  finding,  even  irrespective  of  the  filth  contributed  by  others 
than  the  defendant ;  proof  that  the  stagnant  water,  and,  when 
drawn  off,  the  exposure  of  the  sides  and  bed  of  the  stream, 
tend  to  produce  vile  and  malarious  exhalations,  and  these  are 
intensified  by  the  accumulation  of  filth  which  no  police  vig- 
ilance could  keep  out  of  the  stream,  and  which  the  dams 
retained  and  held.  I  deem  it  impossible  upon  the  proof  and 
the  findings  to  exempt  the  maintenance  of  the  pond  and  dam 
from  the  charge  of  being  a  public  nuisance. 

We  come  now  to  the  third  cause  of  action,  the  second  hav- 
ing been  defeated  by  the  General  Term  and  the  plaintiff  hav- 
ing submitted  to  the  decision  by  omitting  to  appeal  from  it. 
That  third  cause  of  action  was  to  recover  a  penalty  for  a  viola- 
tion of  the  ordinance  of  the  board  of  health,  passed  December 
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7,  1892.  That  ordinance  recited  that  the  dam  had  been  par- 
tially torn  down  pursuant  to  a  warrant  issued  by  the  board, 
and  that  the  defendant  threatened  and  was  about  to  re-build 
the  dam  and  re-create  the  pond,  which,  if  restored,  would  be 
a  public  nuisance ;  and  then  ordered  him  to  refrain  from 
building  the  dam  and  re-creating  the  pond,  and  directed  him 
to  remove  all  obstructions  to  the  flow  of  the  water.  We  have 
already  said  that  the  findings  of  the  court  declared  the  dam 
and  the  pond  as  existing  facts  to  be  a  public  nuisance,  and 
that  obstructions  at  that  point  could  not  exist  without  endan- 
gering the  public  health.  As  such  the  dam  had  been  par- 
tially torn  down,  and  the  defendant  had  not  only  threatened 
to  re-build  but  had  actually  commenced  the  work  by  putting 
obstructions  in  the  stream  interfering  with  the  free  flow  of  the 
water.  He  was,  therefore,  engaged  in  the  very  act  of  creating 
a  nuisance,  and  was  ordered  to  desist.  That  order  he  dis- 
obeyed, and  now  seeks  to  justify  his  disobedience,  and  avert  the 
two  remedies  of  a  fine  and  an  injunction,  upon  several  grounds. 

The  first  is  quite  narrow  and  technical.  It  is  in  substance 
that  the  board  had  no  power  to  declare  in  advance  that  a 
future  construction  would  be  a  nuisance.  It  is  apparent  that 
the  facts  do  not  raise  that  question  by  itself  so  far  as  the  action 
for  the  penalty  is  concerned,  because  the  board  had  many 
times  declared  a  dam  and  pond  in  the  river  at  that  point  to  be 
a  nuisance,  and  the  court  has  so  found  as  a  fact.  So  far  as 
defendant  had  put  obstructions  in  the  stream  he  had  created  a 
nuisance,  less  in  degree  than  the  old  dam,  but  of  tlie  same 
character  and  effect.  He  was  ordered  to  remove  such  obstruc- 
tions, and  refused,  and  that  fact  alone  will  sustain  the  judg- 
ment for  the  penalty.  But  beyond  that,  I  think  the  board  had 
power  to  prevent  a  re-construction  and  a  re-instatement  of 
what  it  had  declared  to  be,  and  what  the  court  has  found  in 
fact  was,  a  public  nuisance.  The  question,  however,  may  con- 
veniently be  reserved  until  we  reach  the  argument  made 
against  the  injunction  which  was  granted. 

The  appellant  also  objects  that  the  ordinance  which  was 
directed  against  him  specially  and  affected  his  property  rights^ 
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waa  invaKd,  because  passed  withoxit  notice  to  him,  and  an 
opportunity  to  be  heard.  In  another  phase  of  this  case,  com- 
ing to  us  on  certiorari  for  a  review  of  the  action  of  the  board, 
we  have  decided  that  a  hearing  was  not  necessary,  because  the 
question  of  nuisance  or  not  Ues  at  the  foundation  of  the  juris- 
diction, and  the  party  proceeded  against  may  always  try  that 
vital  and  decisive  question  in  the  courts,  and  is  not  foreclosed 
by  the  order  made.  This  case  well  illustrates  the  doctrine  in 
actual  operation.  The  plaintiff  did  not  rely  on  its  orders  or 
ordinances  alone,  or  the  presumptions  which  they  raised,  but 
proceeded  to  allege  and  prove  that  the  dam  and  pond  were  a 
public  nuisance.  The  defendant  took  issue  upon  that,  and  the 
battle  was  fought  out  over  that  question.  The  defendant  has 
had  his  day  in  court,  ample  and  abundant  chance  to  be  heard, 
better  and  more  complete  than  any  hearing  which  the  board 
could  give.  But  we  have  already  decided  the  question 
adversely  to  the  defendant's  contention,  and  nothing  needs  to 
be  added  to  the  discussion  which  it  has  received. 

"We  come  now  to  the  final  point  of  the  aj^pellant's  argu- 
ment, which  is  a  contention  that  no  injunction  should  have 
been  granted,  and  that  the  one  allowed  should  be  set  aside. 

In  a  large  class  of  cases  the  writ  of  injunction  is  a  pre- 
ventive remedy.  It  issues  often  and  promj^tly  where  the 
defendant  threatens  or  is  about  to  do  some  act  of  such  a 
character  that  no  legal  action  can  furnish  adequate  redress. 
It  implies  the  danger  of  a  future  injury,  and  very  frequently 
has  been  used  to  check  and  prevent  an  apprehended  nuisance. 
Even  where  a  statute  provided  specially  for  the  removal  of  a 
nuisance,  the  People  were  not  compelled  to  await  its  comi)le- 
tion,  but  were  awarded  an  injunction  to  restrain  the  furtlier 
erection,  and  compel  the  removal  so  far  as  erected.  (People 
V.  VanderhUt,  24  How.  Pr.  301 ;  26  N.  Y.  287.)  Beyond 
the  general  jurisdiction,  we  have  in  this  case  the  fact  that  both 
by  the  charter  of  the  city  of  Yonkers  and  the  provisions  of 
the  General  Health  Act,  the  boards  may  avail  themselves  of 
the  remedy  by  injunction.  In  that  fact  is  necessarily  involved 
the  power  of  such  boards  to  prevent  the  erection  and  creation 
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of  a  nuisance,  and  so  their  right  to  determine  what  will  be  a 
nuisance  and  interfere  to  stop  it.  Certainly  in  a  matter  so 
serious  as  that  of  the  public  liealth  they  ought  not  to  wait 
until  some  citizen  is  sick  or  dead  before  they  prevent  or  abate 
the  nuisance  tending  to  the  injurious  result. 

The  appellant,  however,  further  argues  that  this  is  not  a 
case  in  which  it  is  reasonable  or  just  to  grant  the  remedy,  and 
his  contention  is  in  substance,  that  when  he  built  the  dam  the 
stream  was  clean  and  the  water  pure ;  that  he  never  did  any- 
thing to  pollute  it  or  make  it  dangerous  to  health ;  that  it 
came  into  that  condition  from  the  acts  of  others,  made  possible 
by  the  negligence  of  the  city  authorities ;  and  that  his  prop- 
erty is  destroyed  and  he  is  forbidden  to  restore  it  without  any 
fault  of  his  own.  But  the  court  below  has  found  as  a  fact 
that  he  did  participate  in  creating  the  actual  condition  of 
things  which  menaced  the  public  health,  and  there  is  evidence 
tending  to  show  that  he  erected  and  maintained  closets  which 
emptied  into  the  stream.  That  finding  furnishes  one  answer 
to  his  plea  of  absolute  innocence.  But  this  dam  and  pond 
were  his.  *  He  had  a  right  and  it  was  his  duty  to  keep  them 
clean  and  safe,  or  dispense  with  them  entirely  if  he  could  not. 
His  dam  was  a  pocket  to  catch  and  hold  all  filth  thrown  in 
above.  He  well  knew  it  and  could  not  sit  still  and  suffer  his 
own  property  to  become  an  intolerable  nuisance  and  say  it 
was  not  his  faxilt.  When  pestilence  is  forcing  a  way  into  our 
harbors,  and  danger  and  death  approach  through  all  rot  and 
filth,  it  is  the  condition  with  which  boards  of  health  must 
grapple,  and  the  condition  which  must  be  abated  or  removed, 
without  regard  to  the  question  who  caused  the  trouble.  Thus 
in  Wemlick  v.  McCotter  (87  N.  Y.  127),  it  was  said  by 
Danfobth,  J.,  as  to  the  position  of  an  owner  of  land  upon 
which  a  third  party  should  wrongfully  enter  and  erect  a  nui- 
sance, that  "  in  such  a  case  the  owner  would  not  be  liable 
either  for  the  erection  of  the  nuisance  or  its  continuance  until 
he  was  requested  to  abate  it.  *  *  *  As  if  the  defendant 
simply  suffer  a  dam,  erected  upon  his  land  by  a  former  owner, 
to  remain,  without  being  used  by  him,  it  is  no  continuance  of 
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the  nuisance  unless  he  lirst  be  requested  to  remove  it."  That 
is  to  say,  however  innocent  he  may  be  in  creating  tlie  condi- 
tion or  maintaining  it,  he  is  l)ound  to  abate  it  upon  the  proper 
official  request,  and,  if  he  refuses,  becomes  at  once  responsible 
for  the  existing  condition  as  contiuuhig  a  nuisance  which  it 
was  his  right  and  his  duty  to  remove  and  suppress.  Ag.iin 
and  again  the  defendant  was  notitied  by  the  board  of  health 
that  his  dam  and  pond  had  become  a  public  nuisance  and 
endangered  the  health  of  the  city.  The  trial  judge  finds  that 
formal  notice  of  the  fact  was  given  to  the  owner  in  Septem- 
ber, 1891,  accompanied  by  an  order  to  abate  the  evil.  In 
December  of  that  year  he  was  again  warned  that  if  the  pond 
was  not  cleaned  before  February  of  1892,  the  board  would 
cause  the  nuisance  to  be  abated.  It  was  not  till  October  of 
that  year  that  the  board  ordered  the  destruction  of  the  dam^ 
and  not  until  December  that  the  order  was  executed.  For 
more  than  a  year  he  refused  to  make  his  own  property  clean 
and  safe,  and  for  the  sake  of  his  private  interest  neglected  his 
public  duty,  and  left  the  city's  health  in  peril.  And  now  he 
complains  that  the  board  should  have  cleaned  his  pond  and 
not  destroyed  the  dam.  He  had  the  opportunity  to  clean  it 
himself,  but  chose  to  refuse  and  stand  defiantly  in  the  mainte- 
nance of  his  basin  of  filth.  I  think  there  was  full  jurisdiction 
to  grant  the  injunction,  ample  occasion  for  it  and  no  error  in 
awarding  the  writ.  In  City  of  Rochester  v.  Simpson  (57 
Ilun,  36),  to  which  we  are  referred,  there  was  no  proof  that 
the  pond  contained  water  which  was  stagnant  or  impure,  or 
that  the  existence  of  the  pond  was  in  any  manner  detrimental 
to  the  public  health.  In  Babcock  v.  City  of  Buffalo  (56  X. 
Y.  268),  a  slip  in  the  canal  was  ordered  to  be  filled  up  because 
it  had  become  foul,  and  this  court  held  that,  as  it  could  have 
been  dredged  and  cleaned  at  moderate  expense,  the  filling 
should  stop.  Here  the  dam  has  been  torn  down,  whether 
rightfully  or  not  is  a  question  not  before  us.  If  that  was  a 
wrongful  act,  the  defendant  has  his  remedy.  The  Babntrk 
case  may  have  some  bearing  upon  the  inquiry  whether  the 
mode  of  abating  the  nuisance  here  involved  was  reasonable  df 


1893.] 


Trippe  v.  p.  F.  Society. 


23 


N.  Y.  Rep.] 


Statement  of  case. 


proper,  but  has  very  little  bearing  upon  the  question  whether 
the  defendant  should  be  permitted  to  rebuild  his  dam  and 
restore  a  nuisance  already  abated.  The  proof  here  is  that  all 
these  dams  and  ponds  in  the  heart  of  the  city  are  an  inevitable 
menace  to  the  public  health  and  cannot  safely  be  allowed  to 
exist. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  


Mart  L.  Tbippe,  as  Administratrix,  etc.,  Respondent,  v.  The 
Pbovident  Fund  Society,  Appellant. 

An  accident  insurance  certificate  issued  by  defendant  to  T.,  plaintiff's 
intestate,  contained  a  condition  to  the  effect  that  notice  of  an  accident 
for  which  a  claim  is  to  be  made  must  be  given  in  writing  within  ten 
days  from  its  occurrence  "with  full  particulars  of  the  accident  and 
injury,"  and  that  failure  to  give  such  notice  would  invalidate  all  claims 
under  the  certificate.  In  an  action  upon  the  certificate  it  appeared  T. 
was  killed  by  the  fall  of  a  building  in  which  was  his  place  of  business; 
his  body  was  not  found  until  three  days  after  the  accident,  and  up  to 
that  time  it  was  not  known  that  he  was  dead.  The  required  notice  was 
served  more  than  ten  days  after  the  accident,  but  within  ten  days  after 
discovery  of  the  body,  Held,  that  there  was  a  sufficient  compliance 
with  the  condition;  that  the  intent  of  the  contract  was  that  notice 
should  be  given  when  and  after  the  manner  of  death  became  known 
to  the  party  required  to  act,  and  so  that  the  time  began  to  run  from  the 
date  of  the  discovery  of  the  body. 

The  notice  served  was  retained  by  defendant  without  objection;  forty 
days  thereafter,  upon  written  application,  defendant  furnished  the 
necessary  blanks  for  proofs  of  loss,  which  proofs  were  made  and  for- 
warded to  defendant  and  were  retained  by  it  without  objection;  more 
than  five  months  thereafter  defendant  called  for  further  information. 
Held,  that  conceding  the  notice  was  not  served  in  time,  the  condition  was 
waived. 

(Argued  October  20,  1898;  decided  November  28,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  2,  1893,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 
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This  action  was  brought  to  recover  $5,000,  the  amount 
alleged  to  be  due  upon  a  certificate  of  membership  issued  to 
Frederick  W.  Trippe,  plaintiffs  intestate,  by  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  L.  HiU  for  appellant.  The  court  erred  in  refusing 
to  dismiss  the  complaint  because  the  plaintiff  had  then  failed 
to  show  the  performance  of  the  condition  precedent  to  any 
liability  on  the  part  of  the  company,  and  because  the  undis- 
puted testimony  showed  that  that  condition  precedent  to 
liability  had  not  been  performed  ;  that  is  to  say,  no  notice  of 
tlie  injury  or  death  was  given  to  defendant  within  ten  days 
thereafter.  {Cawleyv.  N,  R  Asan.^l  C.  &  E.  597;  Gamr 
lie  V.  A,  Co,  [C.  L.],  4  Irish  Rep.  204;  Patton  v.  E.  L.  Co., 
L.  R.  [20  Irish]  93 ;  Quinlan  v.  P.  W.  Ins.  Co,,  133  N.  Y. 
3«2 ;  Paul  v.  T,  Im,  Co,,  112  id.  572 ;  A,  hu,  Co,  v.  LitUe, 
20  111.  App.  431.)  It  would  not  be  unjust  or  unconscionable  to 
sustain  a  defense  predicated  on  a  delay  of  but  one  day  in  giv- 
ing notice,  when  the  time  for  action  was  fixed  by  the  policy. 
{Rofmer  v.  K,  L,  Im,  Co,,  63  N.  Y.  161.)  The  time  of  death 
was  a  material  question  of  fact,  and  should  have  been  sub- 
mitted to  the  jury.  {Oppenheim  v.  Wolf,  3  Sandf.  Ch.  571 ; 
Abb.  Tr.  Ev.  77,  78.)  There  was  no  waiver  of  the 
breach  of  the  condition  respecting  notice.  {RoherUoii  v.  M,  L, 
I,  Co.,  88  N.  Y.  541 ;  ^Yeed  v.  L.  i&  L,  F,  L  Co,,  116  id.  118 ; 
A'nnstroiig  v.  Ins,  Co,,  130  id.  560 ;  Ronald  v.  M.  R,  F,  Z. 
Assn,,  132  id.  168 ;  Titus  v.  G,  F,  Ins,  Co,,  81  id.  410,  419 ; 
Brvnk  v.  H,  F,  Ins,  Co,,  80  id.  109.)  It  was  error  to  submit 
tlie  question  to  the  jury,  whether  the  business  of  Mr.  Trippe 
was  that  of  a  wholesale  drug  merchant.  The  uncontradicted 
proof  was  that  he  did  not  so  advertise  himself,  and  these 
advertisements  must  be  taken  as  admissions  against  his 
interest.  {Dwight  v.  G.  L.  Ins,  Co,,  103  N.  Y.  341.)  But, 
if  the  evidence  justified  the  submission  to  the  jury  what  Mr. 
Trippe's  business  wa«,  the  court  erred  in  admitting  as  evidence 
on  this  point  the  opinions  and  conclusions  of  witnesses. 
{Steinbach  v.   L,  Ins.    Co,,  54  N.  Y.  93.)     It  was  error  to 
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exclude  the  defendant's  inquiries  from  the  witness  Tompkins. 
{Ilobhy  V.  Dcma^  17  Barb.  Ill ;  Devereux  v.  S,  F.  Ins.  Go.^ 
51  Hun,  147.) 

William  Henry  Arnoux  for  respondent.  Under  the  proper 
and  legal  construction  of  the  provisions  of  the  policy  in  ques- 
tion the  notice  of  death  herein  was  duly  served.  (2  May  on 
Ins.  §463  ;  J/w.  Co.  v.  Brykin,  12  Wall.  433.)  If,  however, 
there  had  been  any  failure  to  give  the  notice  required  by 
the  ten-day  provision  of  the  policy,  such  failure  was  waived 
by  defendant,  and  it  is  now  estopped  from  claiming  the  benefit 
of  any  forfeiture  based  thereon.  ( Wright  v.  Forbes^  1  How. 
Pr.  240;  G.  L.  Co.  v.  Strong,  3  id.  245;  F.  Ins.  Co.  v. 
Edwards,  122  U.  S.  457 ;  ArmMrong  v.  A.  Ins.  Co.,  130  K 
Y.  560 ;  Pratt  v.  D.  H.  M,  Ins.  Co.,  41  id.  303 ;  Rdby  v.  A. 
C.  Ins.  Co.,  120  id.  510  ;  Titus  v.  G.  F.  Ins.  Co.,  138  id.  537.) 
There  was  no  misrepresentation,  conceahiient  or  breach  of 
warranty  of  any  of  the  provisions  in  said  policy  contained, 
whereby  the  plaintiff's  right  of  action  hereiil  could  be  forfeited 
or  defeated.  {G rattan  v.  M.  L.  Ins.  Co.,  80  N.  Y.  281 ; 
Bryant  v.  S.  M.  Ins.  Co.,  17  id.  200 ;  Harper  v.  N.  T.  C. 
Ins.  Co.,  22  id.  441 ;  Richards  on  Ins.  [2d  ed.]  163  ;  Carrigan 
V.  L.  F.  Ins.  Co.,  53  Yt.  418.) 

O'Brien,  J.  The  defendant  is  an  accident  insurance  com- 
pany, upon  the  co-operative  or  assessment  plan,  and  on  the 
13th  day  of  March,  1891,  issued  its  policy  or  certificate  to 
Frederick  W.  Trippe,  the  plaintiff's  intestate,  whereby  it  agreed 
upon  the  considerations  referred  to  in  the  instrument  to  pay 
to  him  certain  sums  specified  as  a  weekly  indemnity  on  account 
of  disability  from  accidents  within  the  terms  of  the  contract, 
and  also  the  sum  of  $5,000  in  case  of  death  "  through  external, 
violent  and  accidental  means."  The  place  of  business  of  the 
insured  was  in  a  building  near  Park  place,  in  the  city  of  New 
York,  which,  on  the  22d  of  August,  1891,  fell,  crushing  to 
death  in  the  ruins  several  of  the  occupants,  and  among  them 
tlie  insured.  The  destruction  of  this  building,  and  the  con- 
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sequent  loss  of  life,  is  known  in  the  events  of  that  year  as  the 
"  Park  place  disaster."  The  claim  is  resisted  by  the  defendant 
upon  the  ground  that  certain  conditions  expressed  in  the  cer- 
tificate, which  were  warranties  or  conditions  precedent  to 
liability,  have  not  been  complied  with.  The  most  important 
question  and  that  most  strenuously  insisted  upon  by  the 
defendant  arises  upon  the  following  condition : 

"  Notice  of  any  accidental  injury  for  which  claim  is  to  be 
made  under  this  certificate,  shall  be  given  in  writing,  addressed 
to  the  president  of  the  society  at  New  York,  stating  the  full 
name,  occupation  and  address  of  the  injured  member,  with 
full  particulars  of  the  accident  and  injury,  and  failure  to  give 
such  written  notice  within  ten  days  from  the  date  of  either 
injury  or  death,  shall  invalidate  any  and  all  claims  under  this 
certificate." 

There  is  nothing  in  the  case  to  create  any  doubt  as  to  the 
fact  that  the  insured  was  killed  on  the  day  of  the  accident, 
but  the  fact  was  not  known  until  the  25th,  when  the  body  was 
found  among  the  ruins  and  identified.  Notice  of  the  death 
was  given  to  the  defendant  on  the  2d  day  of  September,  which 
was  within  the  ten  days  from  the  discovery  of  the  body,  but 
not  within  ten  days  from  the  day  of  the  accident,  when,  as  t lie 
defendant  insists,  the  death  must  have  occurred.  The  condi- 
tion upon  which  the  defense  is  based  was  to  operate  upon  the 
contract  of  insurance  only  subsequent  to  the  fact  of  a  loss.  It 
must,  therefore,  receive  a  liberal  and  reasonable  construction 
in  favor  of  the  beneficiaries  under  the  contract.  {^tcNaUij  v. 
PhxBiiix  In^,  Co.^  137  N.  Y.  389.)  The  provision  requires 
not  only  notice  of  the  death,  bxit  "  full  particulars  of  the  acci- 
dent and  injury."  It  is  quite  conceivable  that  in  many  cases 
of  death  by  accident  the  fact  cannot  be  and  is  not  known  until 
days  or  even  weeks  after  it  has  occurred.  Such  conditions 
in  a  policy  of  insurance  must  be  considered  as  inserted  for 
some  reasonable  and  practical  purpose,  and  not  with  a  view  of 
defeating  a  recovery  in  case  of  loss  by  requiring  the  parties 
interested  to  do  something  manifestly  impossible.  The  object 
of  the  notice  was  to  enable  the  defendant,  within  a  reasonable 
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time  after  the  death  or  injury,  to  incjuire  into  all  the  facts  and 
circumstances  while  tliey  were  fresh  in  the  memory  of  wit- 
nesses, in  order  to  determine  whether  it  was  liable  or  not  upon 
its  contract.  The  full  particulars  of  the  death  which  the  con- 
dition requires  cannot  ordinarily  be  furnished  until  the  fact 
of  death  and  the  manner  in  which  it  occurred  are  ascei'tained. 
In  this  case  all  that  was  known  prior  to  the  25th  of  August, 
when  the  body  was  found,  was  the  fact  that  the  deceased  had 
his  place  of  business  in  the  building  and  that  it  had  been 
destroyed.  But  it  did  not  follow  from  these  facts  that  the 
insured  was  dead,  as  he  might  have  l>een  absent  from  the 
building  at  the  time  or  in  some  way  escaped  from  the  result 
of  the  accident,  and  a  notice  served  upon  the  defendant  prior 
to  the  time  when  the  body  was  found  and  the  fa<5t  of  death 
ascertained,  would  not  be  within  the  object  or  terms  of  the 
condition.  The  parties  having  contracted  that  the  notice  of 
death  should  be  accompanied  by  full  particulars  of  the  manner 
in  which  it  occurred  and  the  attendant  circumstances,  they 
evidently  intended  that  it  should  be  given  only  when  the  fact 
and  manner  of  death  became  known  to  the  parties  who  were 
required  to  act.  The  fair  and  reasonable  construction  of  this 
condition,  therefore,  is  tliat  the  ten  days  within  which  the 
notice  is  to  te  given  did  not  begin  to  run  from  the  date  of  the 
accident  or  the  disappearance  of  the  insured,  but  from  the 
time  when  the  body  was  found,  and  the  important  fact  of 
death,  with  the  circumstances  and  particulars  under  which  it 
occurred,  ascertained.  This  construction  secures  to  the  defend- 
ant every  benefit  and  advantage  that  was  intended  by  this  pro- 
vision of  the  policy,  and  it  cannot,  therefore,  complain  if  the 
very  harsh  and  technical  meaning  which  it  now  seeks  to  put 
upon  a  condition  subsequent  is  rejected.  The  plaintiff  was 
the  widow  of  the  deceased  and  the  beneficiary  named  in  the 
certificate.  She  was  the  only  party  interested  in  tlie  enforce- 
ment of  the  contract,  and  who  could  give  the  notice,  and  she 
could  not  give  it,  within  the  meaning  of  the  condition,  until 
she  had  knowledge  of  the  facts  which  she  was  bound  to  com- 
municate.    To  hold  that  the  plaintiff  was  bound  to  give  notice 
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of  the  death  of  her  husband,  with  full  particulars,  before  she 
had  any  knowledge  of  the  facts,  would  be  to  require  her,  by  a 
technical  and  literal  construction,  to  do  an  impossible  thing, 
which  was  not  within  the  intention  of  the  parties  when  the 
contract  was  made.  {Insurance  Companies  v.  Boykiiij  12 
WaU.  433.) 

But  even  if  the  defendant's  construction  of  this  condition 
was  correct,  we  think  by  its  acts  the  objection  has  been  waived 
and  cannot  now  be  urged  as  a  defense.  The  notice  served  on 
the  2d  of  September  was  retained  without  objection,  and 
another  served  on  the  15th  of  October,  after  the  plaintiff  had 
been  appointed  administratrix.  On  the  12th  day  of  October 
upon  written  application  to  the  defendant  it  furnished  the 
necessary  blanks  for  proofs  of  loss.  These  proofs  were  made 
and  forwarded  to  the  defendant  in  compliance  with  the  terms 
of  the  contract,  and  were  retained  without  objection.  On 
the  19tli  of  March  following,  the  defendant  called  for  further 
information,  which  was  given.  It  is  well  settled  that  such 
defenses  are  waived  when  the  company,  with  knowledge  of  all 
the  facts,  requires  the  assured  by  virtue  of  the  contract  to  do 
some  act,  or  incur  some  expense  or  trouble  inconsistent  with 
the  claim,  that  the  contract  had  become  inoperative  in  con- 
sequence of  a  breach  of  some  of  the  conditions.  (McNMy 
V.  Phomix  Ins,  Co.^  supra;  Rdby  v.  Am,  Cent  Ins,  Co.j 
120  N.  Y.  510;  Titus  y.  Glens  Falls  Ins,  Co,.  81  id.  410, 
419 ;  Benninghoff  v.  Ag,  Ins,  Co,^  93  id.  495 ;  Goodxoin  v. 
Mass,  Mut,  Life  Ins,  Co,y  73  id.  480;  Brink  v.  Hanover 
Fire  Ins,  Co,^  80  id.  108;  Jones  v.  Howard  Ins,  Co.^  117 
id.  103 ;  Armstrong  v.  Ag,  Ins,  Co,,  130  id.  560 ;  Traveler^ 
Ins,  Co,  V.  Edwards,  122  U.  S.  457.) 

The  acts  of  the  defendant  in  receiving  and  retaining  these 
papers  without  objection,  and  calling  for  others,  are  consistent 
only  with  the  theory  that  the  contract  was  still  considered  in 
force,  and  as  the  plaintiff  acted  accordingly  in  performance  of 
its  conditions,  subsequent  to  the  loss,  the  defendant  ought  not 
to  be  permitted  now  to  change  its  position  and  assert  that 
after  ten  days  from  the  accident  the  obligations  of  the  policy 
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Tirtually  ceased  by  reason  of  failure  within  that  time  to  serve 
notice  of  deatli. 

The  deceased  stated  in  his  application,  which  is  part  of  the 
policy,  and  a  warranty  that  his  business  was  that  of  a  "  whole- 
sale drug  merchant."  It  is  now  urged  that  the  contract  is 
avoided  for  the  reason  that  this  statement  or  representation 
was  untrue.  This  point  is  based  upon  evidence  tending  to 
show  that  some  of  the  articles  that  the  deceased  kept  in  hia 
store  and  dealt  in  were  of  such  a  character  as  to  deprive  him 
of  the  right  to  be  classified  for  accidental  insurance  as  a  whole- 
sale druggist.  Without  further  reference  to  the  merits  of  this 
objection  it  is  sufficient  to  say  that  it  is  not  available  to  the 
defendant  in  this,  court  for  the  reason  that  the  testimony  intro- 
duced did  not  conclusively  establish  any  breach  of  warranty 
in  this  respect.  At  best  the  question  was  one  of  fact  and  the 
disposition  made  of  it  by  the  learned  trial  judge  was  sufficiently 
favorable  to  the  defendant  when  he  submitted  it  to  the  jury. 
No  exception  was  taken  by  the  defendant  to  this  course  or  to 
the  instructions  given  by  the  court  to  the  jury  upon  the  sub- 
mission of  the  question,  and  obviously  none  could  have  been. 
In  fact  the  only  question  submitted  to  the  jury  was  whether 
this  statement  was  true.  The  only  objection  that  the  defend- 
ant made  to  this  disposition  of  the  case  was  to  request  a  sub- 
mission also  of  the  question  as  to  the  date  of  the  death  of  the 
insured,  which  request  was  properly  refused  as  the  sufficiency 
of  the  notice  of  death  served  presented  a  question  of  law. 

The  other  exceptions  in  the  record  have  been  examined,  and 
as  they  disclose  no  error  prejudicial  to  the  defendant  the 
judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Juan  Louis  Dammert  et  al.,  as  Ancillary  Executors,  etc., 
Respondents,  v.  William  Henry  Osborn  et  al.,  Appellants, 
et  al.,  Bespondents. 

A  testamentary  disposition  of  property  made  by  a  citizen  of  another 
country,  valid  at  thfi  dnmirilfi  of  the  testator,  la  valid  here,  and  It"  may        " 
not  be  questioned  when  jurisdiction  has  been  obtained  by  couns  oi  ims 
StJitft  nvpr  thft  prnp^^tv    ciianoRfid    nf.  ^r   thn  partjrs  (rl»ilmmf^  it.  save       ^        , 
when  the  <jj^pnsition  is  contrary  to  public  policy. 

While,  it  seems,  our  courts  mtiv^  in  certain  cases.  decllneTo  administer 
the  gift  "and  jymit   the  property  to  the  testator'S-domicile.  they  J^n&i_^y 
ngt  divest  the  title  of  one  or  transfer  it  to  another  contrary  to  the  law 
of  thft  domirilf*. "  ^- 

The  provision  of  the   Revised  Statutes  (1  R.   S.  773._^1).  prohibiting 
the  suspension  by  will  of  the  power  of  alienation  for  a  longer 'period     "J~~ 
than_two  lives  in  being  at  the  death  oL  the  testator,  does  not,  nor  do  the 
statutory  provisions  invalidating  testamentary'  gifts  to  certain  corpora- 
tions, unless  made  a  certain  time  before  the  testator's  death,  where  he  has_^ 
a  wifgr  children  or  parents,  interdict  bequests  within  the  prohibitiTm,     ^""^ 
made  in  another  country  to  take  effect  here,  and  such  becjuestji^if  valid 
at  the  domicile  of  the  testator,  are  valid  here.     Those  statutory  pro- 
visions apply  to  domestic  wills  which  by  their  provisions  are  to  be 
e^^ecutedJiAFBr- 

8. ,  rftffifJinjLT  anc^  domiciled  in  Peru,  died  there  leaving  a  will^  which  was 
duly^proved  and  established  in   that  country.     His  estate  consisted  ^ 

mostly  of  personal  property,  a  considerable  portion  of  which,  or 
the  evi(lcncej_thereof.  were,  at  the  time  of  his  d^th.  in  tliis  state] 
The  will  contained  a  charitable  bequest  of  securities  belonging  to"^  ^ 
the  estate  for  the  purpose  of  establishing  an_iustitution  for  the 
education  of  poor  female  children  in  the  city  of  New  York,  the  board 
of  managers  of  said  institution  to  be  selected  bythe  surrogate  of  New 
York  from  a  list  named  by,  the_testator._  The  board  was  directed  to 
pQMtpon^  ^he  purr'lytftp  of  land  and  construction  of  buildings  for  two 
5*eara»  iiLOrd^T  J^l?!-  019.  school  might  be  founded  with  the  interest  for  " 

that  period  without  encroaching   upon  the  principal.     The  will  pro-     ^ 
vided  that_a  benevolent  society  nanied,  incorporated  in  Peru,  should 
receT^'cTfroni  the  executors  all  legacies  of  ajniblic  nature,  and  should  - 

deliver  them  to  the  various  institutions  made  legatees,  and  if  any  such  " — -— 
legatees  declined  to  accept,  that  the  legacy  should  pass  to  saT3~8ociety,  ~~ '  ^ 
which  was  also  made  residuary  legatee.     Trustees  were  appomfeiT  pJXT=~ 
suant^  to  tUaTernvi  of- ^>'^  r'^^   fllM^   MV'^^   tIieIF~appltCatlOTr  an_aet 

was  passed  (Chai2i_lT,  I^AWs^of  J,889) JncDJU><(^^  institution  for 

the  carrying  out_j)f_tJie_puij)oses_of„theJ)^^         ^^^^^  power  to  accept 
an3   receive  the   gift.      The   trustees   named  accepted   the  trust  and 
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nrgnqJTA^  ^pHp^t^*^  ^f** AnHllnry  flYonntnrw  nf  thp  will  wpr^  Appnint.w^ 

here,  who  took  possession  of  the  personalty  in  this  state.     Inan  action 

for  the  construction  of  the  will  and  ^^r  t\}jffft{nn  sm  t.n  thft  HiapAgftmn  nf^ 

th^fund.  it  appeared  that  tba  hftgiipat  was  vRlid  bv  the  law  of  Peru. 
Held,  that  the  same  was  valid  and  enforcible  here;  that  the  act  so  passed 
was  an  expression  of  the  legislative  will  that  the  gift  should  be  rec^jva^^ 
and  administered  in  the  manner  and  for  the  objects  designated,  as  near 
as  may  be,  and  so  every  existing  legal  obstacle  to  the  execution  nf  fthe 
testator's  purpose  must  be  deemed  to  have  been  suspend**^  or  y>^  *n»t^ 
j^pealed:  that,  as  under  the  laws  of  the  domicile  the  title  or  beneficial 
iulerest  had  not  vested  in  hgi"*i  "^^^  ^^  ^'^  ^^  legatees,  the  legislature 
had  the  power  to  pass  said  act :  and  that,  as.  if  the  fund  were  remitted  to 
PiTu^  the  party  receiving  it  would  be  bpund  to  pay  it  over  to  said  corpora- 
tion, a  Judgment  was  proper  reauiriny  the  ancillary  executors  to^djai, 
charjB^e  the  debts  of  the  testator,  if  any,  remaining  in  this  state,  and  to 
pay  the  ^ftlanre  nf  t.hf,  fund  to  the  corporation. 

Also,  hdd,  that  the  question  as  to  what  Is  the  public  policy  of  the  state 
should  be  determined  bv  the  ^g^^imtipn  existing  at  the  ti^fi  thP  <*^^jT;^g 
required  to  make  a  decree  disposing  of  the  fund,  anH  gn  the  »rf.  nf  iftfla 
(Chap.  IQl,  Taws  of  18ft3),  "to  regulate  gifts  for  charitable  purposes/'- 
mighfr-be-fona1Herpd  as  indicating  an  intention  on  the  part  of  the  legisla- 
ture  to  enforce  and  uphold  such  gifts  not  theretofore  reco/i^nized  as  valid.  _ 

Wfiere  a  court  of  equity  obtains  jurisdiction  and  all  the  facts  are  T  ' 
i^  it  may  adapt  the  relief  to  the  situation  existing  at  the  close  of  j 
litigation. 

Ddmmert  v.  (hborn  (65  Hun,  585),  reversed. 

•(Argued  October  12,  1898  ;  decided  November  28,  1893.)  * 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  23, 1892,  which  affirmed  a  judgment  in  favor 
of  the  plaintiffs  and  the  defendant,  the  Sociedad  de  Beneticien- 
cia  de  Lima,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  for  the  construction  of  the  will  of 
Jos6  Sevilla,  deceased. 

The  portions  of  the  will  in  question  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

William  G.  C/toate  for  appellant.  The  provisions  of  the 
will  of  Sevilla  in  favor  of  the  Sevilla  Home  for  Children  are 
valid  by  the  law  of  Peru,  the  testator's  domicile.     {Kenned^/ 
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V.  Porter,  109  N.  Y.  534 ;  Bedloto  v.  J^.  Y.  F.  D,  D.  Co,, 
112  id.  263.)  The  title  of  the  appellant,  the  Sevilla  Home  for 
Children,  a  corporation  duly  created  by  law  for  the  pur- 
pose of  receiving  and  administering  the  bequest,  is  a  title 
which  the  Peruvian  law  would  recognize.  {Ba^coni  v.  Albert- 
son,  34  X.  Y.  584;  Jones  v.  Ilabershain,  107  U.  S.  174; 
Rmsell  V.  Allen,  Id.  163;  Cross  v.  U.  8,  T,  Co,,  131  K  Y. 
348.)  The  testator,  at  the  time  of  his  death,  being  domiciled 
in  Peru,  had  power  to  make  any  disposition  of  his  personal 
property  which  the  law  of  Peru  permitted.  The  accident 
that  some  part  of  his  personal  property  was  in  this  state  did 
not  affect  his  power  by  the  law  of  Peru  to  dispose  of  the  same 
in  accordance  w^ith  its  laws,  nor  affect  the  validity  of  any  such 
disposition,  if  valid  by  the  law  ot  Peru  ;  and  by  the  principles 
of  international  comity  his  will  must  be  carried  out  in  this 
state,  in  which  the  property  happens  to  be,  except  so  far  aa  by 
the  statutes  or  public  policy  of  this  state  such  action  is 
forbidden.  {Cross  v.  IL  S.  T,  Co,,  131  N.  Y.  330.)  The  act 
of  the  legislature  incorporating  the  Sevilla  Home  for  Children 
has  removed  the  only  obstacle  which,  under  the  laws  of  New 
York,  could  have  prevented  the  carrying  into  effect  of  the 
will  of  Mr.  Sevilla  in  accordance  with  the  laws  of  Peru. 
{Parsons  \\  Lyman,  20  X.  Y.  112.)  The  act  of  the  legislature 
incorpomting  the  Sevilla  Home  for  Children  is  constitutional. 
(Laws  of  1887,  chap.  85  ;  Laws  of  1864,  chap.  4 ;  BurriU  v. 
Boardnian,  43  X.  Y.  244 ;  Laws  of  1857,  chap.  14 ;  Brewster 
v.  City  of  Syracuse,  19  X".  Y.  116.)  This  is  not  a  case  in 
which  it  is  the  duty  of  the  court  to  remit  the  funds  to  the 
foreign  jurisdiction.  (Code  Civ.  Pro.  §  2701.)  In  any  event 
the  judgment  should  be  reversed  for  error.  It  decrees  that 
the  bequest  is  void,  and  that  this  appellant  is  not  entitled  ta 
receive  the  legacy.     {In  re  Ilmjhes,  95  X.  Y.  55.) 

Frederic  B,  Coudert  for  executore,  respondents.  The  trust 
attempted  to  be  created  would,  if  created  under  the  laws  of 
this  state,  be  deemed  and  adjudged  void.  {Owens  v.  If. 
SocJpty,  14  X^.  Y.  380;   Levy  v.  Levy,  33  id.  97;  Pritchard 
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V.  Thompsoriy  95  id.  76  ;  Bead  v.  Williams,  125  id.  560 ; 
Marx  V.  McGlynn^  88  id.  357 ;  Cruihshanh  v.  Home  for 
FriendUfs,  113  id.  337;  In  re  Mayor,  etc.,  55  Hun,  204; 
Bascoin  v.  Albertson,  34  N.  Y.  588 ;  Tilden  v.  Oreen,  130 
id.  29 ;  Despard  v,  Churchill,  53  id.  198 ;  Chamberlavn  v. 
Chamberlain,  43  id.  4^4.)  Wliether  the  bequest  was  valid  or 
invalid,  the  direction  of  the  court  to  transmit  the  fund  to  the 
executors  in  Peru  was  right,  and  that  disposition  should  be 
aflBrmedby  this  court,     {Parsons  v.  Lyman,  20  N.  Y.  112.) 

David  Millilcen,  Jr.,  for    Sociedad   de    Beneticiencia  de 
lima,  respondent.     There  was  at  the  deatli  of  the  testator 
no   one   qualified   to   take.     {Bead  v.  Williams,  125  N.  Y. 
560 ;   Oweixs    v.   M,    Society,    14    id.    380 ;  Levy  v.   Levy, 
33  id.  97 ;  Pritcliard  v.  Thompson,  95  id.  76 ;  Bascom  v. 
Alhertson,  34  id.  584.)     The  bequest  is  to  an  unincorporated 
charity,   without  any  provision    for    its    incoi*poration.     A 
gift  to  an  unincorporated  charity  is  void.     {Sherwood  v.  A. 
B.  Society,  4  Abb.  Ct.  App.  Dec.  227  -,  1  Keyes,  561 ;  Marx 
V.  McGlynn,  88  N.  Y.  357 ;  Mapes  v.  A.  II.  M.  Society,  33 
Hun,  363 ;  ShipTnan  v.  BoUins,  98    N.  Y.  324 ;   Phelps  v. 
Pond,  23  id.  69 ;    White  v.  Howard,  46  id.  144 ;  TUdm  v. 
Green,  130  id.   29;    Cross  v.   U.  S,   T.   Co.,  131   id.  342; 
Burrill  V.  Boardman,  43  id.  254 ;  Bose  v.  Bose,  4  Abb.  Ct. 
App.  Dec.  108 ;  Cruihshanh  v.  Home  for  Friendless,  113  N. 
Y.  337;  In  re  Mayor,  etc.,  55  Hun,  204;  119  K  Y.  660; 
People  V.  Si/nonson,  28  N.  Y.  S.  R.  97.)     The  gift  is  inef- 
fectual under  the  familiar  nile  that  all  limitations  by  a  tes- 
tator are  void  which  suspend  the  absolute  ownership  of  the 
personal  property  he  bequeaths  for  a  definite  or  indefinite 
period  not  bounded  by  lives  in  being.     {Bascom  v.  Alhertson, 
34  N.  Y,  584 ;  FaUs  v.  Tatss,  9  Barb.  47,  325 ;  Boynton  v. 
Hoyt,  1  Den.  54 ;  Phelps  v.  Pond,  23  N.  Y.  69 ;  Cruihshanh 
v.  Home  for  Friendless,  113  id.  337 ;  Smith  v.  Edwa/rds,  23 
Hun,  223.)     The  law  of  the  domicile  of  the  legatee  governs 
the  validity  of  a  charitable  bequest.     {Cross  v.  U.  S.  T.  Co., 
131  N.  Y.  330, 346  ;  Chamlerlain  v.  Chamberlain,  43  id.  424 ; 
SicKKLS— Vol.  XCV.         5 
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Manice  v.  Manice^  Id.  387,  388 ;  Draper  v.  Harvard  Col^ 
lege^  67  How.  Pr.  2r)9 ;  Mapes  v.  .1.  //.  M,  Society^  33  Hun, 
360;  De^pard  v.  Churchill,  53  N.  Y.  198;  Pei-.y  on  Trusts, 
§  71G.)  The  gift  vested  in  others.  {Cruikshank  v.  ChasCy 
113  N.  Y.  337.)  Payment  should  l)e  made  to  tlie  Sociedad 
de  Beneficiencia.  (Code  Civ.  Pro.  §  2701 ;  Parsons  v.  Lyman ^ 
20  N.  Y.  112;  Despard  v.  Churchill,  53  id.  200.)  The 
poHcy  of  the  hiw  is  against  upholding  clauses  in  wills  which 
impose  restraint  upon  proper  inquiry  into  testamentary  capacity 
and  the  legality  and  validity  of  dispositions  of  property. 
More  especially  when  it  is  made  in  good  faith  and  is  not  vexa- 
tious. (2  Beav.  560 ;  2  Vern.  90 ;  1  Atk.  404 ;  3  P.  Wms. 
346  ;  Jackson  v.  Westerjield,  61  How.  Pr.  399.) 

O'Brien,  J.  Jose  Sevilla,  residing  and  domiciled  at  Lima, 
in  the  republic  of  Peru,  died  there  on  the  9th  of  December, 
1886,  having  made  and  published  his  last  will  and  testament, 
bearing  date  July  2,  1885,  by  which  he  disposed  of  a  large 
estate,  consisting  mostly  of  personal  property,  a  considerable 
portion  of  which,  or  the  evidences  thereof,  was  at  the  time  of 
his  death  actually  within  this  state.  The  will  was  duly  proved 
and  established  under  the  usual  and  proper  judicial  proceed- 
ings in  the  courts  of  the  country  where  the  testator  was  domi- 
ciled, having  by  law  jurisdiction  in  such  cases,  and  executors 
appointed  pursuant  to  its  provisions.  These  executors,  resid- 
ing in  Peru,  together  with  the  apjiointed  heii-s  and  i-esiduary 
legatees,  caused  the  will  or  a  copy  thereof  to  be  recorded  in 
the  office  of  the  surrogate  of  iS'ew  York,  and  thereupon,  with 
their  assent  and  upon  their  motion,  the  plaintiffs  were  appointed 
ancillary  executors  in  this  state,  and  having  qualified  and 
entered  upon  the  duties  of  the  trust,  took  into  their  possession 
the  personal  estate  here.  The  single  provision  of  the  will  out 
of  which  the  questions  arise  which  are  involved  in  this  appeal, 
is  a  charitable  bequest  for  the  education  of  poor  female  chil- 
dren in  the  city  of  New  Y'^ork.    . 

The  several  clauses  by  means  of  which  the  testator  sought 
to  accomplish  this  pui*pose  are  quite  elaborate  and  formal,  and 
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their  substance  and  effect  will  be  sufficient  to  give  a  clear  view 
of  the  general  purpose,  as  well  as  the  mode  in  which  it  was  to 
be  executed.  The  testator  states  in  the  will  thet  in  the  pre- 
vious year,  1884,  he  executed  a  will  by  which  he  left  the 
larger  part  of  his  fortune  to  found  an  institution  in  New  York 
under  the  name  of  "  The  Sevilla  Home  for  Children,"  and  in 
which  he  formulated  the  details  of  supjwrt  and  management, 
but  in  view  of  the  unfortunate  situation  of  liis  relatives  and 
various  persons  dear  to  him,  he  deemed  it  necessary  to  recon- 
•cile  this  desire  with  his  duties  to  his  family.  He  then  pro- 
ceeds to  declare  that  it  is  his  will  that  there  be  established  in 
the  city  of  New  York,  and  permanently  maintained,  an  insti- 
tution to  be  known  as  the  "  Sevilla  Home  for  Children,"  to  be 
managed  by  his  executors  and  a  board  of  philanthropic  man- 
agers, and  devoted  to  the  education  of  poor  female  children. 
He  directed  that  in  all  matters  relating  to  the  institution  a 
prudent  economy  be  observed;  that  the  buildings  be  adequate 
to  the  end  to  be  attained,  constructed  to  receive  from  fifty  to 
one  hundred  children  and  the  teachei's  required,  the  land  to 
be  purchased  and  buildings  erected  at  moderate  prices.  The 
managers  were  empowered  to  make  rules  for  tlie  government 
•of  the  institution  in  the  best  maimer,  not  forgetting  the  fol- 
lowing conditions :  (1)  Only  very  poor  children,  from  five  to 
ten  years  of  age,  fit  for  apprenticeship  and  free  from  feihiients, 
were  to  be  admitted,  to  remain  in  the  home  until  they  attained 
the  age  of  sixteen.  (2)  The  food  and  clothing  to  be  econom- 
ical and  suitable,  and  the  latter  to  be  of  uniform  pattern  and 
color  for  all.  (3)  The  instruction  to  be  primary  and  upon  the  ^ 
basis  of  a  moral  education  with  directions  as  to  the  practical 
branches  to  be  taught.  (4)  Day  scholars  to  be  admitted  pro- 
viding they  did  not  occasion  expense,  to  be  kept  apart  from 
the  boarders  in  order  to  preserve  the  moral  tone.  He  then 
gives  directions  for  investing  any  money  earned  by  the  chil- 
dren, whenever  that  was  possible,  one-half  to  be  paid  to  theiti 
at  sixteen,  and  the  other  half  devoted  to  the  support  of  the 
achooL  The  number  of  children  to  be  always  subordinate  to 
the  resources,  preference  to  be  given  to  natives  of  Peru,  ui>on 
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the  recommendation  of  Peruvian  consuls  at  New  York  or  the 
place  where  application  was  made.  The  fitness  of  the  children 
being  proved,  the  managers  could  not,  within  the  limit  as  to 
numbers,  refuse  tliem  admission  for  any  motive  whatever. 
The  board  of  philanthropic  managers  to  be  composed  of 
seven  prominent  citizens  of  the  city  of  New  York,  to  be 
selected  by  tlie  surrogate  from  a  list  which  the  testator  named. 
For  the  purpose  of  founding  and  endowing  the  institution, 
five  hundred  thousand  dollars  was  bequeathed  in  the  securities, 
constituting  his  estate,  at  par,  to  be  delivered  to  the  board  by 
the  executors.  The  board  was  directed  to  postpone  the  pur- 
chase of  land  and  construction  of  buildings  for  two  years  after 
delivery  of  the  seciirities,  in  order  that  the  school  should  l>e 
founded  with  the  accumulated  interest  in  that  period,  with- 
out reducing  the  principal  sum  for  that  purpose.  The  execu- 
tors and  appointed  heirs  were  directed  to  transmit  to  the 
municipality  of  New  York,  a  copy  of  the  clauses  of  the  will 
relating  to  the  institution,  and  the  testator  requested  the 
municipal  authorities  to  watch  over  and  care  for  the  fulfill- 
ment and  performance  of  the  will  in  this  regard.  The  trustees 
were  appointed  in  conformity  with  the  terms  of  the  will  and 
accepted  the  trust  and  have  been  made  defendants  in  this 
action.  The  plaintiffs,  as  ancillary  executors,  have  possession 
of  the  securities  devoted  by  the  will  to  the  founding  of  the 
home  and  hold  the  fund  bequeathed,  subject  to  the  order  and 
direction  of  the  court.  The  trustees,  or  philanthropic  managei's, 
as  they  are  designated  by  the  will,  applied  to  the  legislatui-e 
of  this  state  for  incorporation,  and  upon  this  application 
chapter  17  of  the  Laws  of  1889  was  enacted,  by  which  they 
and  such  other  persons  as  they  might  associate  with  themselves, 
in  accordance  with  the  provisions  of  the  will,  were  created  a 
body  corporate  and  politic  under  the  name  and  title  of  the 
"  Sevilla  Home  for  Children."  The  incorporators  were  by 
name  declared  to  be  the  permanent  trustees  of  the  corpora- 
tion in  accordance  with  the  will  of  the  testator,  and  in  case  of 
a  vacancy  by  death,  resignation  or  otherwise,  the  survivors 
were  empowered  to  fill  it  in  accordance  with  the  directions  of 
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the  will,  a8  near  as  may  be,  so  that  the  number  should  be 
kept  at  seven.  The  trustees  were  given  full  power  to  control 
and  manage  the  corporation,  and  for  that  purpose  to  make 
by-laws  and  appoint  such  agents  and  officers  as  might  be  deemed 
necessary,  and  to  fix  their  tenure  of  office  as  well  as  their  own. 
The  corporation  was  declared  to  possess  all  the  powers  and, 
except  as  otherwise  provided  by  the  act,  to  be  subject  to  the 
provisions  of  the  Revised  Statutes.  It  was  expressly  empow- 
ered and  directed  to  accept  and  receive  the  gift  bequeathed 
by  the  will,  upon  the  terms  and  conditions  there  expressed, 
and  power  was  conferred  upon  it  to  enter  into  any  obligation 
in  order  to  secure  compliance  with  such  terms  and  conditions. 
In  addition  to  the  powers  conferred  by  law  upon  corporations, 
it  was  declared  that  this  corporation  should  have  power  and 
capacity  to  establish  and  maintain  a  home  for  the  education  of 
poor  children  in  the  city  of  New  York  as  provided  in  the  will, 
and  for  that  purpose  to  demand  and  receive  the  fund 
bequeathed  by  the  will  foi:  that  purpose,  and  to  hold,  manage 
and  dispose  of  the  same  in  such  manner  as  might  be  best  calcu- 
lated to  carry  out  the  objects  and  purposes  indicated  by  the 
testator.  The  trustees  accepted  the  trust  imder  the  act  of 
incorporation  and  organized  under  it.  The  will  contains 
various  other  large  bequests  to  relatives  and  friends  and  for 
charitable  purposes,  the  validity  of  which  are  not  inrolved  in 
this  action,  and,  so  far  as  appears,  they  are  not  questioned  by 
any  one.  In  the  jthirty-sixth  clause,  the  persons  are  designated 
by  the  testator  who  were  empowered  to  administer  the  estate 
and  carry  out  the  will,  and,  in  what  seems  to  be  the  language 
of  Peruvian  law,  they  are  called  executors  and  appointed  or 
testamentary  heirs,  and  they  were,  by  the  terms  of  the  will, 
to  co-operate  with  the  trustees  in  founding  the  institution  and 
administering  the  gift. 

The  plaintiffs,  in  their  complaint,  s^^ite  all  the  facts  and  ask 
for  the  judgment  of  the  court  with  reference  to  the  dispo- 
sition of  the  fund  in  their  hands.  The  defendants  are  the 
trustees  named  in  the  will  and  the  corporate  body  created 
upon  their  application  and  the  executors,  appointed  heirs  and 
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residuary  legatees  named  by  the  testator.  It  appears  that 
they  were  all  served,  but  none  of  them  answered  or  made  any 
claim  to  the  fund  except  the  corporation  known  as  the  Sevilla 
Home  for  C/hildren,  the  trustees  and  the  Sociedad  de  Bene- 
iicieneia  de  Lima,  one  of  the  residuary  legatees.  The  latter 
is  the  only  party  to  the  action  who  really  disputes  the  right  of 
the  corporation  or  the  trustees  to  the  fund.  The  will  directed 
that  said  Sociedad  should  receive  the  various  legacies  of  public 
interest,  and  should  deliver  them  over  to  the  respective  institu- 
tions in  the  will  named,  and  that  if  any  such  institutions 
sjiould  decHne  to  receive  the  same,  the  legacy  to  it  should  pass 
f  o  said  Sociedad. 

The  learned  judge,  before  whom  the  cause  was  tried  at  the 
Special  Term,  held  that  the  bequest  for  the  Sevilla  Home  was 
void,  as  contravening  the  statute  of  this  state  against  perpe- 
tuities and  for  other  reasons,  and  that  none  of  the  defendants 
were  entitled  to  receive  the  gift,  and  he  directed  that  the 
plaintiffs  account  for  the  fund  to  tlie  executors  and  appointed 
heirs  in  Peru,  and  to  that  end  tliat  the  fund  be  remitted  to 
that  country  without  determining  to  whom  the  beneficial 
interest  in  tlie  fund  belonged.  The  General  Term  has  affirmed 
the  judgment,  and  the  Sevilla  Home  and  its  individual  trustees 
have  api^ealed  to  this  court. 

At  every  stage  of  the  inquiry  pressed  upon  us  l)y  tliis  appeal, 
it  is  important  to  keep  in  view  a  fundamental  fact,  established 
by  uncontmdicted  evidence  at  the  trial  and  conceded  upon  the 
argument,  and  that  is  that  tlie  bequest  to  the  Sevilla  Home 
was  ])erfectly  valid  by  the  law  of  Peru,  the  domicile  of  the 
testator,  which  governed  his  personal  property,  wherever  it  was 
at  the  time  of  his  death.  The  validity  of  the  gift  by  the  law 
of  the  domicile  necessarily  involves  the  conclusion  that  it  is 
not  affected,  under  that  law,  by  the  fact  that  at  the  tune  of 
the  testators  death  there  was  no  trustee  competent  to  take,  or 
that  the  estate  did  not  vest  within  a  period  measured  by  lives, 
or  by  the  general  and  indefinite  nature  of  the  trust,  nor  any 
other  local  rule  that  would  defeat  the  intention  of  the  testator 
in  case  it  had  been  a  domestic  will.     The  general  principle 
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that  a  disposition  of  personal  property,  valid  at  the  domicile  of 
the  owner,  is  valid  everywhere,  is  of  universal  application.  It 
had  its  origin  in  that  international  comity  which  was  one  of 
the  iirst  fruits  of  civilization,  and  in  this  age,  when  business 
intercourse  and  the  process  of  accumulating  property  take  but 
little  notice  of  boundary  lines,  the  practical  wisdom  and  justice 
of  tlie  rule  is  more  apparent  than  ever.  It  would  be  contrary 
to  the  principles  of  common  justice  and  right  upon  which  the 
rule  is  founded,  to  permit  a  testamentary  disposition  of  per- 
sonal property,  valid  by  the  law  of  the  domicile,  to  be  annulled 
or  questioned  in  every  other  country  where  jurisdiction  was 
obtained  over  the  property  disposed  of  or  the  parties  claiming 
it,  except  for  the  gravest  reasons.  There  are,  no  doubt,  some 
i^  exceptions  to  the  rule  founded  upon  considerations  of  public 
])olicy  and  necessity.  Foreign  contracts  or  dispositions  of 
property  which,  if  carried  out,  would  endanger  the  public 
morals  or  the  public  safety,  or  undermine  the  political  or 
social  fabric,  or  subvert  the  administration  of  justice,  or  had 
other  evil  tendencies,  are  not  within  the  rule,  Jis  the  right  and 
duty  of  self-preservation  is  higlier  and  stronger  in  every  com- 
munity than  any  obligation  founded  in  comity. 

But  the  object  of  this  bequest,  instead  of  tending  to  such 
results,  was  highly  laudable  and  commendable,  and  certainly 
there  is  no  public  policy  that  forbids  its  execution.  The  law 
allows  and  in  every  proper  way  encourages  such  gifts,  and 
sustains  them,  when  capable  of  execution,  and  even  when  they 
are  not,  it  does  not  hold  them  void,  if  valid  under  the  law  of 
the  domicile,  and  it  is  only  in  cases  where  there  is  no  adequate 
legal  regulation  for  administering  or  carrying  them  into  effect  I 
that  the  ])roperty  will  be  remitted  to  the  government  of  the 
domicile  for  administration.  Xone  of  tlie  parties  in  this  case 
have  accpiired  any  title  to  the  fund  in  question  that  they  are 
not  given  by  the  law  of  Peru.  Our  courts  may  in  certain 
cases  decline  to  administer  the  gift,  and  remit  the  jn'operty  to 
the  principal  seat  of  administration,  but  they  cannot  divest  the 
title  of  one  or  tmnsfer  it  to  another  contrary  to  the  law  of  the 
domicile.  That  law  is  i)art  of  the  disposition  and  the  foundation 
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of  all  title  under  it,  and  it  cannot  be  dii?regarded  to  the  preju- 
dice of  one  and  the  benefit  of  another  any  more  than  the 
other  parts  of  the  instrument.  There  is  no  law  that  forbida 
gifts  to  charity  here  by  testators  in  other  countries,  or  that 
requires  us  to  reject  the  gift  unless  it  is  made,  in  all  respects, 
in  conformity  with  our  local  law.  There  is  no  public  policy 
on  that  subject  except  what  is  to  be  found  in  the  language  of 
the  statute,  and  that  provides  that  "  the  absolute  ownership  of 
personal  property  shall  not  be  suspended  by  any  limitation  or 
condition  whatever,  for  a  longer  period  than  during  the  con- 
tinuance and  until  the  termination  of  not  more  than  two  lives 
in  being  at  the  date  of  the  instniment  containing  such  limita- 
tion or  condition  ;  or,  if  such  instrument  be  a  will,  for  not 
more  than  two  lives  in  being  at  the  death  of  the  testator." 
(2  R.  S.  [6th  ed.]  p.  1167.) 

When  that  statute  was  parsed  it  was  not  within  tlie  legisla- 
tive purpose  to  interdict  dispositions  made  in  other  countries 
to  take  effect  here.  There  is  nothing  in  the  language  used 
that  indicates  such  a  purpose.  There  are  other  statutes  tliat 
invalidate  testamentary  gifts  to  certain  corporations  unless 
made  within  a  certain  time  before  death  where  the  testator 
had  M'ife,  children  or  parents.  The  purpose  of  these  statutes 
is  evident.  They  were  intended  to  prevent  improvident  and 
hasty  bequests  to  the  prejudice  or  neglect  of  those  natural 
obligations  which  the  law  also  imposes  upon  the  citizen.  But 
these  restraints  applied  to  meml)er8  of  the  political  community 
from  which  the  law  emanated  and  not  to  persons  in  other 
/countries  where  no  such  restrictions  existed,  and  who  desired 
'  to  give  according  to  their  own  laws.  Bequests  by  such  per- 
sons to  those  corporations,  without  regarding  the  statutes 
referred  to,  would  be  good  if  valid  at  the  domicile  of  the  tes- 
tator. {Tlollis  V.  Drew  Theo.  Semhianj^  05  K.  Y.  171.)  It 
is  no  part  of  our  public  policy  to  condemn  such  gifts  to  chari- 
table or  benevolent  corporations  here.  Our  law  permits  the 
citizens  or  subjects  of  other  countries  to  dispense  charity  here 
in  such  measure  as  they  wish  and  according  to  such  methods 
as  their  own  laws  prescribe.     The  policy  that  dictated  our 
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Statutes  against  perpetuities  and  accuimilations  did  not  antic- 
ipate any  danger  from  abroad,  and  our  recent  decisions  are 
to  the  effect  thf^t  tliey  are  local  in  tiieir  general  scope  and 
effect.  {Cross  v.  U,  S\  2 rust  Co,,  181  X.  Y.  330;  Jlope  v. 
Brewer^  136  id.  126.) 

In  the  first  case  cited  we  lield  that  a  testamentary  dispo- 
sition of  pei*sonal  property  in  trust,  by  a  person  domiciled  in 
anotlier  state,  valid  by  the  law  of  the  domicile,  though  in 
some  i-esjHicts  contrary  to  our  statute,  was  not  void,  and  we 
cefused  to  annul  the  will  of  the  testator  that  had  taken  effect 
and  been  acted  upon  here  for  many  yeai-s.  In  the  second 
case  we  refused  to  interfere  witli  a  testamentary  disposition  in 
a  domestic  will,  containing  a  trust  for  a  charity-  in  a  foreign 
country,  where  it  was  valid  and  capable  of  being  executed 
and  enforced,  although  perhaps  nnder  our  law  the  beneficiaries 
were  not  sufliciently  defined  and  it  may  have  been  open  to 
other  objei'tions.  The  trend  of  these  cases  is  imquestionably  i 
towai'ds  the  conclusion  that  our  statutes  apply  to  domestic 
wills  that  by  their  provisions  are  to  be  executed  here.  An  i 
accumulation  to  take  effect  in  anotlier  country  or  a  bequest  /  / 
made  there  to  take  effect  here  was  not  within  the  intention  of  I  ^ 
the  legislature  when  these  statutes  were  framed.  There  is, 
however,  this  clear  distinction  between  tlie  cases  cited  and  the 
one  at  bar.  In  the  former  we  were  not  asked  to  aid  in  any 
wav  the  execution  of  the  will  or  tlie  administration  of  the 
trust,  but  to  declare  it  void  at  the  suit  of  heirs  or  next  of  kin. 
The  parties  who  sttx^d  u})on  the  dispositions  of  the  will  simply 
asked  us  to  allow  them  to  execute  the  testator's  purpose  with 
respect  to  his  property  and  to  manage  their  own  business  in 
tlieir  own  way.  But  in  this  case  we  arc  asked,  virtually,  to 
put  the  Sevilla  Home  in  possession  and  control  of  the  fund 
and  thus  give  active  aid  and  assistance  in  the  enforcement  of 
a  trust,  which,  in  a  domestic  will,  would  doubtless  be  void,  and 
therein  is  the  real  difficulty  which  the  situation  presents.  The  \ 
objection  to  this  relief,  which,  under  ordinary  circumstances, 
might  be  formidable,  has  been,  we  think,  greatly  obviated,  if 
not  entirely  removed,  by  the  legislation  which  has  been 
SiCKELS — \o\..  XCV.  <\ 
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enacted  since  the  death  of  the  testator.  Tliat  has  a  much 
broader  scope  and  operation  than  tlie  mere  creation  of  a  cor- 
porate body.  It  is  an  expression  of  the  will  of  the  supreme 
legislative  power  that  the  gift  in  question  should  be  received 
and  administered  in  the  manner  and  for  the  objects  designated 
.in  the  will,  as  near  as  may  be,  and  thus  every  existing  legal 
Xobstacle  to  the  execution  of  the  testator's  purpose  must  be 
deemed  to  have  been  suspended  or  pro  tanto  repealed.  The 
legislature  ui  effect  said  that,  notwithstanding  the  indefinite 
nature  of  the  trust,  if  it  was  indefinite,  or  the  circumstance 
that  the  testator  did  not  appoint  a  trustee  competent  to  take, 
or  that  the  absolute  ownership  was  suspended  for  a  period  not 
measured  by  lives,  this  gift  shall  take  effect,  according  to  the 
intention  of  tlie  donor,  and  be  administered  by  a  corporate 
body  of  its  own  creation.  The  legislature  had  the  power  to 
'so  enact  unless,  in  the  meantime,  the  title  or  beneficial  interest 
had  vested  in  heirs,  next  of  kin  or  legatees,  and,  as  under  the 

I  law  of  the  domicile,  it  did  not,  the  power  of  the  legislature 
to  accept  a  gift  that  was  awaiting  a  competent  trustee  to 
administer  it,  cannot  well  be  doubted.  It  is  not  important 
to  ascertain  or  decide  where  the  title  to  the  fund  was  lodgetl 
in  the  meantime.  It  was  wherever  the  law  of  Peru  placed  it. 
Whether  iji  the  executors,  for  the  purpose  of  delivering  it  to 
the  trustees,  or  in  abeyance,  it  matters  not.  So  long  fis  that 
law  would  not  permit  it  to  vest  in  any  other  person,  or  for 
any  other  purpose,  no  property  right  was  violated  by  the  legis- 
lation. Had  the  title  vested  elsewhere,  in  the  meantime,  in 
consequence  of  the  invalidity  of  the  betiuest,  or  for  any 
reason,  of  (course  that  title  could  not  be  (listurl)e(l  by  the  legis- 
lature. But  l>y  force  of  the  law  of  the  domicile  upon  the 
facts  disclosed  by  the  record,  if  the  fund  should  be  remitted 
to  the  executors  in  Pern,  pursuant  to  the  judgment,  they 
would,  in  the  discharge  of  the  trust  imposed  upon  them  by 
the  testator,  be  bound  to  pay  it  ovi^r  to  the  Sevilla  Home  for 
the  purpose  declared  in  the  will,  as  the  legislature  had,  sul>se- 
quent  to  the  death  of  their  testator,  created  a  competent  body 
to  execute  that  purpose  without  affecting  any  private  right. 
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The  necesfiity^or  expense  of  such  circumlocution  is  not  jier- 
eeived.  Generally  whatever  the  law  will  permit  to  be  done 
indirectly  may  be  done  directly. 

There  is  another  and  more  recent  statute  that  has  some 
application  to  this  case,  as  it  is  the  last  expression  of  the  legis- 
lative will  on  the  subject,  and  discloses  what  our  public  policy 
is  with  regard  to  such  bequests.  By  chapter  701  of  the  Laws 
of  1893,  entitled  "  An  act  to  regulate  gifts  for  charitable  pur- 
poses," it  is  enacted  that  no  such  gift,  when  valid  in  other 
respects  under  the  law  of  this  state,  shall  be  deemed  invalid 
by  reason  of  the  indefiniteness  or  uncertainty  of  the  persons 
designated  as  the  beneficiaries  in  the  instrument  creating  the 
same.  That  in  such  cases  when  a  trustee  is  named  tlie  title 
shall  vest  in  him,  and  if  no  person  is  named  as  trustee,  then 
the  title  shall  vest  in  the  Supreme  C^ourt,  and  in  all  cases  of 
bequests  to  charitable  uses,  where  the  beneficiaries  are  not 
definitely  designated,  that  court  shall  have  full  control^  and  it 
shall  be  the  duty  of  the  attorney-general  to  enforce  the  trust 
and  represent  the  beneficiaries.  This  statute  indicates  an 
intention  on  the  part  of  the  legislature  to  enforce  and  uphold 
charitable  bequests  not  heretofore  recognized  as  valid,  and  it 
may  be  regarded  as  the  fii'st  step  in  the  direction  of  modifying 
that  body  of  law  which  this  court^  has  built  up  on  the  ruins  of 
the  system  outlined  in   WilHavis  v.  Williams  (8  i^T.  Y.  525). 

The  result  which  the  second  division  of  this  court  wa.s  con- 
strained to  reach  in  a  recent  case  of  public  importance,  no 
doubt  had  some  influence  in  creating  the  sentiment  which  is 
embodied  in  the  law.     (TihJen  v.  Green ^  130  N.  Y.  29.) 

It  seems  to  be  assumed,  on  the  part  of  the  respondents,  that 
these  statutes  can  have  no  application  to  this  ease,  inasmuch 
as  they  were  not  enacted  until  after  the  testator's  death.  That 
would  be  so  had  the  property  vested  otherwise  than  for  the 
purpose  of  founding  the  home ;  but  as  it  did  not  under  the 
law  of  the  domicile  it  could  not  under  the  law  of  tlie  forum. 
When  a  court  of  equity  obtains  jurisdiction  and  all  the  facts 
are  before  it  by  supplemental  pleading,  as  tliey  are  here,  it 
may  and  generally  does  adapt  the  relief  to  tlie  situation  exist- 
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ing  at  the  close  of  the  litigation.  {Peck  v.  Goodberhtt^  109 
N.  Y.  181 ;  Mad.  Ave.  Bap.  CL  v.  Oliver  St  Bap.  Gh.,  73 
id.  83.) 

The  case  turned  in  the  court  below  upon  views  of  public 
policy  with  respect  to  the  enforcement  of  the  donor's  will,  but 
what  that  policy  actually  is  should  be  determined  by  the  situ- 
ation existing  at  the  time  the  coiirt  is  required  to  make  ite 
decree  disposing  of  the  fund,  and  the  statutes  referred  to  have 
an  important  bearing  upon  that  question. 

It  is  urged  that  the  corporation  created  at  the  request  of 
the  philanthropic  managers  and  known  as  the  "  Sevilla  Home 
for  Children,"  is  not  the  instrument  or  agency  which  the  tes- 
tator selected  for  the  execution  of  his  purpose,  and  tliat  to 
permit  it  to  receive  the  fund  and  found  the  institution  is  prac- 
tically making  a  new  will.  We  are  not  impressed  with  the 
force  of  this  objection.  The  testator  did  not  profess  to  be 
and  evidently  was  not  informed  with  respect  to  the  legal  for- 
maHties  and  details  which  were  necessary  in  another  country 
to  carry  his  purpose  into  effect.  The  trustees  were,  therefore, 
charged  with  the  duty  of  making  effective  the  object  he  had 
in  view  through  such  legal  organization  as  became  necessary, 
and  if  it  became  essential,  as  it  did,  to  clothe  themselves  with 
corporate  powers,  that  was  fairly  within  the  scope  of  the  gen- 
eral scheme  just  as  it  would  be  to  organize  the  board  in  any 
other  way.  Moreover,  it  is  reasonable  to  conclude  that  when 
the  testator  charged  tlie  municipal  authorities  of  New  York . 
with  the  duty  of  watching  over  the  institution  which  he 
desired  to  found  and  to  see  to  it  that  his  purpose  was  carried 
out,  he  contemplated  some  action  on  the  part  of  the  govern- 
ment, wnthin  whose  jurisdiction  the  institution  was  to  exist, 
and  so  the  state,  in  the  exercise  of  its  plenary  power,  created 
a  corporate  body  to  receive  and  administer  the  gift  to  the 
end  that  the  purpose  of  the  donor  should  not  be  frus- 
trated. This  was  in  aid  of  tlie  general  scheme  and  did  not 
divert  the  fuiid  to  other  hands  or  subject  it  to  control  and 
management  not  fairly  witliin  the  testator's  intention.  The 
appeal  which  he  made  to  public  autliority  was  a  fair  subject 
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for  the  consideration  of  the  legislature,  and  it  was  heard  in  a 
manner  that  did  not  contravene  the  law  under  which  the  dis- 
position was  made,  or  ignore  liis  will. 

The  interference  of  the  legislature  for  the  purpose  of  vali- 
dating gifts  to  charity  in  foreign  wills  to  take  effect  here,  which 
would  be  invalid  in  domestic  wills,  is  not  a  new  or  extraor- 
dinary exercise  of  its  authority.  Chapter  241  of  the  Laws  of 
1876  was  passed  for  that  purpose  and  effect  was  thereby  given 
to  such  a  bequest  in  a  Massachusetts  will  where  it  was  held  to 
be  valid  by  the  courts  of  that  state  though,  but  for  the  statute, 
it  would  not  have  been  enforceable  here.  {FeUowa  v.  Miner y 
119  Mass.  541.) 

The  discussion  thus  far  has  left  entirely  out  of  view  the 
claim  of  the  defendant,  the  Sociedad  de  Beneficiencia  de 
Lima,  as  residuary  legatee.  It  is  not  necessary  to  refer  to  all 
the  questions  involved  in  the  argument  in  its  behalf  as  they 
are  all  disposed  of  by  a  few  propositions  which,  I  think,  are 
controlling.  In  its  answer  it  is  expressly  admitted  that  the 
will  is  valid  under  Peruvian  law,  but  it  is  alleged  that,  by  the 
terms  of  the  instrument,  it  became  entitled  to  receive  the 
bequests  to  the  institutions  named  therein  in  case  the  donees 
refused  to  receive  them  or  when  the  designated  beneficiary 
was  unable  to  take,  or  when  the  bequests  prove  to  be  inade- 
quate for  the  specific  objects,  but  it  is  not  alleged  that  any  of 
these  contingencies  have  happened  or  that  any  of  the  con- 
ditions upon  which  the  alleged  right  depended  exist.  The 
claim  to  the  fund  is  founded  upon  the  will,  and  that  alone. 
The  meaning  of  the  language  which  the  testator  employed, 
and  its  legal  effect  and  construction,  must  be  determined  by 
the  law  of  the  domicile,  and  it  is  not  alleged  or  claimed  that 
when  thus  construed  any  title  or  interest  in  the  fund  in  ques- 
tion vested  or  can  vest  in  this  defendant,  but  the  contrary 
is  clearly  involved  in  the  admission  that  the  bequest  to  found 
the  home  is  valid  under  tlie  foreign  law.  The  contention 
of  the  Sociedad  seems  to  be  that  the  bequest  is  not  one 
that  would  be  recognized  as  valid  in  a  domestic  will,  and, 
therefore,  our  courts  should  construe  the  will,  and  adjudge 
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it  to  be  entitled  to  the  fund.  This  position  is  based 
upon  a  misapprehension  in  regard  to  the  true  nature  and 
character  of  the  jurisdiction  which  courts  have  long  been 
accustomed  to  exercise  in  such  cases.  Our  courts  cannot  con- 
/fer  title  to  personal  property  under  a  foreign  will,  upon  a 
/  claimant  here,  otherwise  than  in  accordance  with  the  law  of 
I  the  country  where  the  owner  was  domiciled  when  he  made  the 
will.  That  law  must  first  determine  where  the  title  goes.  We 
may  adopt  our  own  methods  for  ascertaining  by  proof,  or 
otherwise,  what  the  foreign  law  is,  as  a  question  of  fact,  but 
j  once  ascertained,  it  must  be  applied  in  determining  the  rights 
*rtof  parties  who  have  invoked  the  jurisdiction  of  our  courts 
for  the  settlement  of  their  claims  to  the  property.  When  the 
exercise  of  this  jurisdiction  involves  the  violation  of  some 
rule  or  principle  of  public  policy  the  courts  may  decline  to 
proceed  any  further,  and  remit  the  property  or  its  proceeds  to 
the  home  tribunals.  {Despard  v.  Churchill^  53  N.  Y.  198.) 
The  Sociedad  does  not  in  its  answer,  or  in  the  argument  before 
this  court,  ask  us  to  remit  the  fund  to  Peru,  but  to  adjudge 
that  it  is  entitled  to  it  under  the  will,  construed  by  our  law, 
contrary  to  the  law  of  the  country  which  conferred  upon  the 
testator  the  power  to  make  it,  and  which  is  the  source 
from  which  its  own  corporate  existence  and  capacity  to 
hold  property  are  derived.  This  would  require  us  to  dis- 
regard not  only  the  rules  of  comity  that  prevail,  and  are 
recognized  and  acted  upon  by  all  civilized  nations,  but  prin- 
ciples of  common  justice  applicable  to  property  rights 
as  well.  There  is  still  another  answer  to  the  contention.  We 
have  seen  that  the  only  issue  that  the  Sociedad  made  in  the 
courts  below  was  one  of  title  to  the  fund  under  the  will,  when 
construed  according  to  our  law.  The  trial  court  was  requested 
in  various  forms  to  rule  and  decide  that  the  title  to  the  fund 
vested  in  it,  and  that  it  was  entitled  to  receive  it,  which 
requests  were  refused  and  exceptions  taken. 

The  appeal  to  the  General  Term  by  the  Sociedad  resulted 
in  an  affirmance  of  the  judgment,  but  it  has  taken  no  appeal 
to  this  court,  and  in  this  state  of  the  record,  I  am  unable  to 
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see  how  its  claims  or  the  questions  which  it  raised  below  are 
before  ns. 

It  is  proper,  however,  to  say  that  we  have  examined  the 
clauses  of  the  will  upon  which  the  claims  ai'e  based,  and  are  of 
the  opinion  that,  even  if  we  felt  at  liberty  to  construe  the 
language  for  ourselves,  as  in  cases  of  domestic  wills,  instead 
of  adopting  the  construction  whicli  the  law  of  Peru  imports 
into  the  instrument,  the  testator  did  not  intend  upon  any  con- 
tingency that  has  occurred,  to  vest  the  title  in  this  defendant. 

The  will  probably  does  confer  upon  it  some  power  with 
reference  to  the  collection,  receipt  and  disbursement  of  the 
assets  of  the  estate,  but  even  this  could  hardly  be  held  to 
apply  to  the  fund  in  question,  unless  at  the  time  of  the 
testator's  death  the  property  was  in  Peru.  There  is  nothing 
in  the  language  used  that  would  require  a  court  to  hold  that 
the  testator  required  the  securities  found  here  to  l)e  first  trans- 
mitted to  the  Sociedad  in  Lima,  before  they  could  be  devoted 
to  the  founding  of  the  home.  The  contingencies  upon  which 
certain  bequests  were  to  fall  into  the  residuary  fund,  are  to  be 
understood  in  the  light  of  the  law  under  which  the  dispo- 
sition was  made,  and  thus  construed  this  is  not  a  case  where 
tlie  gift  fails  for  want  of  a  beneficiary  or  trustee  competent  to 
take. 

There  are  some  minor  questions  in  the  case,  but  the  view 
taken  in  regard  to  the  effect  of  the  law  of  the  domicile  and  the 
legislation  of  this  state  upon  the  rights  of  the  parties,  renders 
it  unnecessary  to  consider  them,  and  this  necessarily  leads  to 
the  conclusion  that  the  defendant  corporation,  the  Sevilla 
Home  for  Children,  is  entitled  to  the  fund  for  the  purix)se 
indicated  in  the  will  and  the  act  of  incorporation. 

This  court  has  the  power  to  direct  a  final  judgment  that 
the  plaintiffs  as  ancillary  executors  discharge  the  debts  of  the 
testator,  if  any,  remaining  in  this  state,  and  pay  the  balance  of 
the  fund  to  the  home.  (Code,  §  2701 .)  There  are  no  disputed 
questions  of  fact,  and  there  seems  to  be  no  necessity  for  another 
trial.  Final  judgment  should,  therefore,  be  directed  in  accord- 
ance with  the  principles  herein  stated. 


170 


48  Eathbone  v.  X.  Y.  C.  &  II.  li.  R.  R  Co.       [Nov., 

Statement  of  caae.  [Vol.  140. 


The  judgment  should  be  reversed,  and  final  judgment  dii'ected 
in  favor  of  the  Sevilla  Home  for  Children,  with  costti  to  all 
parties,  as  awarded  by  the  courts  below,  and  to  the  plaintiffs  in 
this  court,  payable  out  of  the  fund. 

All  concur. 

Judgment  accordingly. 


Cornelia  Kane  Ratubone,  as  Executrix,  etc.,  Appellant,  v. 
The  New  York  Central  and  Hudson  River  Railroad 
140     48  Company,  Respondent. 

1  28 

A  condition  in  a  ahipping  bill  tliat  the  carrier  will  not  be  res{)onsible 

for  loss  of  property  of  the  kind  receipted  for,  unless  with  the  property 

when  delivered  for  transportation  was  also  delivered  a  memorandum  in 

writing,  stating  the  character  and  kind  of  articles  and  their  value,  or 

that  such  property  will  only  be  taken  at  the  owner's  nsk,  does  not 

relieve  the  carrier  from  liability  for, his  own  negligent  acts. 

Where,  however,  the  property  delivered  for  transportation  is  of  unusual 
and  extraordinary  value,  a  condition  that  the  carrier  will  not  be  respon- 
sible for  loss,  if  the  true  character  and  value  of  the  articles  are  not 
stated  and  extra  freight  paid,  will  operate  to  exempt  the  carrier 
from  liability  even  for  his  own  negligence,  unless  he  was  informed  when 
or  before  the  goods  were  received  that  they  were  of  such  special  and 
unusual  value. 

In  an  action  to  recover  damages  for  injuries  to  a  piece  of  statuary,  delivered 
by  R.,  plaintiffs  testator,  to  defendant  for  transportation,  it  appeared 
that  the  shipping  bill  simply  described  the  property  as  two  boxes 
of  marble,  content*^  and  value  unknown.  The  bill  contained  a  con- 
dition to  the  effect  that  no  statuary  would  be  carried  by  defendant  for 
the  loss  of  which  it  would  be  liable,  unless  a  memorandum  was  deliv- 
ered stating  the  character  and  kind  of  articles  and  their  value,  unless  a 
proper  extra  price  for  the  carriage  and  responsibility  was  paid. 
R.'s  agents  and  servants  informed  defendant  at  the  time  of  the  ship- 
ment that  the  boxes  contained  marble  statuary,  and  this  was  marked 
upon  the  boxes,  also  the  words  ''Handle  with  care."  R.  employed 
a  well-known  art  dealer  to  make  the  shipment,  who  had  been  engaged 
for  twenty-seven  years  in  shipping  valuable  works  of  art  over  defend- 
ant's road,  and  this  shipment  was  made  in  the  usual  manner.  It 
appeared,  also,  that  R.  acted  in  good  faith,  and  there  was  no  actual  con- 
cealment on  his  part  or  his  agents  of  the  character  of  the  property.  The 
statuary  was  found  to  be  broken  on  delivery  to  the  consignee,  and  the  evi- 
dence tended  to  show  that  the  injury  occurred  en  route  alid  was  caused  by 
the  negligence  of  defendant.  Held,  that  i^uonsuit  was  error;  that  if  defend- 
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ant  was  fully  and  truly  informed  as  to  the  character  of  the  property, 
and  accepted  it  without  requiring  a  written  memorandum  or  extra  com- 
pensation, it  might  be  deemed  to  have  waived  other  and  further  observ- 
ance of  the  conditions;  and  that  plaintiff  was  entitled  to  a  submission  to 
the  jury  of  the  questions  of  waiver,  of  fraudulent  concealment  and  of 
defendant's  negligence. 

(Argued  October  28,  1898 ;  decided  November  38,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  May  23,  1893,  which  aflSrmed  a  judgment  in 
favor  of  defendant  entered  upon  an  order  of  the  Albany 
County  Court  granting  a  motion  for  a  nonsuit. 

This  action  was  brought  to  recover  damages  for  the  alleged 
negligence  of  defendant,  causing  the  breaking  en  route  of  a 
piece  of  statuary  delivered  to  it  for  transportation  from  Albany 
to  the  city  of  New  York. 

The  facts,  as  far  as  material,  are  stated  in  the  opinion. 

J,  Newton  Fiero  for  appellant.  The  contract  of  carriage 
was  not  such  as  would  exempt  the  defendant  from  liability  for 
losses  occurring  through  its  own  negligence.  Such  a  contract 
will  not  be  deemed  to  exempt  losses  occasioned  by  the  carrier's 
negligence,  unless  that  be  expressly  stipulated.  {Mag^dn  r. 
Dmrnioi^e,  56  N.  Y.  168 ;  Brewer  v.  N.  F.,  Z.  jE,  etc.,  Co,, 
124  id.  62 ;  Jennings  v.  G.  T.  R.  R.  Co.,  127  id.  450.)  It 
was  a  question  of  fact  for  the  jury  as  to  whether  or  not  there 
was  fraud  upon  the  part  of  plaintiff.  {O.  M.  Co.  v.  Fwrgo, 
3  J.  &  S.  439 ;  Baldwin  v.  Z.,  etc.,  S.  S.  Co.,  74  N.  Y.  131 ; 
Omdorfv.  A.  K  Co.,  3  Bush,  194 ;  BosTcmoitz  v.  A.  E.  Co., 
5  Cent.  L.  J.  58 ;  S.  E.  Co.  v.  Crook,  44  Ala.  468  ;  Dwight  r. 
Brewster,  1  Pick.  50.)  Under  the  facts  as  they  appear,  the 
agent  of  the  defendant  waived  any  other  or  fuller  information 
than  was  given  him.  ( Woodruff  v.  Z.  F.  Ins.  Co.,  83  N. 
Y.  133;  Bowmom  v.  A.  Ins.  Co.,  59  id.  521 ;  Haas  v.  M.  F 
Ins.  Co.,  49  Hun,  272 ;  WinJcfield  v.  Packington,  2  C.  &  P. 
599 ;  S.  E.  Co.  v.  Newly,  36  Ga.  635 ;  Kemper  v.  S.  E.  Co., 
22  La.  Ann.  158';  Wilson  v.  Freeman,  3  Camp,  527.) 
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Ha/mUton  Harris  for  respondent.  The  plaintiff  was  prop- 
erly nonsuited.  The  contract  was  clear  and  explicit,  and  the 
conditions  contained  in  it  were  precedent  to  the  attaching  of 
any  liability  to  the  carrier  for  ordinary  negligence,  and  were  not 
complied  with.  {Magnin  v.  Dinsmore^  70  N.  Y.  410 ;  RUey 
V.  Home,  5  Bing.  217;  O.  C.  Bank  v.  Brcnon,  9  Wend.  86; 
Hart  V.  P.  R.  R,  Co,,  112  U.  S.  331 ;  Zimmer  v.  iT.  Y.  CI 
i&  H  R.  R.  R.  Co,,  137  N.  Y.  463 ;  Kenny  v.  'K  Y,  C.  dk 
H  R.  R.  R.  Co.,  125  id.  425.)  The  plaintiffs  request  to  go 
to  the  jury  was  properly  denied.  {Magnin  v.  Dinsmore,  70 
N.  Y.  416.) 

Matxard,  J.  The  defendant  as  a  common  carrier  under- 
took to  transport  for  the  plaintiffs  testator  from  Albany 
to  New  York  two  boxes  of  marble,  which  in  fact  contained  a 
piece  of  statuary  called  the  "  Flight  from  Pompeii "  of  the 
value  of  $2,500.  One  box  contained  the  pedestal  and  the 
other  the  figure,  and  when  delivered  to  the  consignee  the 
figure  was  found  to  be  broken ;  and  we  think  there  is  sufli- 
cient  evidence  in  the  record  to  have  required  the  trial  court 
to  have  submitted  to  the  jury  the  question  whether  the  injury 
was  not  caused  en  route  by  the  negligence  of  the  defendant's 
employees.  Exemption  from  liability  for  negligence  is  claimed, 
however,  on  the  ground  that  the  shipping  receipt  provided 
that  the  property  was  to  be  transported  upon  conditions 
indorsed  thereon  which  were  to  form  a  part  of  the  contract  of 
carriage.  One  of  these  conditions  was  that  no  statuary  would 
l>c  carried  for  the  loss  of  which  the  defendant  would  be 
responsible  unless  with  it,  when  delivered,  there  was  also 
delivered  a  memorandum  in  writing  stating  the  character  and 
kind  of  articles  and  their  value,  unless  a  proper  extra  price 
for  the  carriage  and  responsibility  for  such  articles  was  paid. 
Another  condition  was  that  marble  would  only  be  taken  at 
the  owner's  risk  of  fracture  or  injury  during  transportation 
and  the  loading  and  unloading  thereof,  unless  specially  agreed 
to  the  contrary.  It  is  well  settled  that  these  stipulations  in 
tlie  contract  will  not  be  construed  to  relieve  the  carrier  from 
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liability  for  his  own  negligent  acts.  His  duty  and  obligation 
to  exercise  a  proper  degree  of  care  of  the  property  while  in 
his  custody  is  not  affected  by  them.  Full  and  sufficient  scope 
is  given  to  their  operation  when  it  is  held  that  they  exempt 
the  carrier  from  his  common-law  responsibility  as  an  insurer 
of  the  property.  It  is  not  reasonable  to  suppose  that  the 
parties  intended  to  contract  that  a  bailee  for  hire  might  with 
impunity  be  careless  and  remiss  in  the  discharge  of  the  trust 
reposed  in  him.  If  such  a  result  is  intended  it  must  be  so 
stated  expressly  and  unequivocally  in  the  contract..  General 
words  are  not  sufficient.  {Magnin  v.  Dinemore^  66  N.  Y. 
168 ;  Mina/rd  v,  Syracuae,  B.  &  N.  Y.  R.  Ji.  Co.,  71  id. 
180 ;  Nicholas  v.  N,  Y.  a  <&  H.  E.  E.  E.  Co.,  89  id.  370 ; 
Jennvngs  v.  G,  T.  E.  Co.,  127  id.  438.) 

Notwithstanding  the  contract  of  shipment  in  this  ease 
defendant's  liability  for  negligence  in  the  handling  and  trans- 
portation of  the  property  remained  unimpaired,  unless  there 
is  some  other  ground  upon  which  exemption  can  be  predicated. 
Wliere  the  property  transported  is  of  unusual  or  extraordi- 
nary value  a  notice  such  as  is  contained  in  this  shipping  receipt 
that  the  carrier  will  not  be  responsible  for  loss  if  the  true 
character  or  value  of  the  articles  are  not  stated  at  the  time  of 
shipment,  unless  extra  freight  is  paid,  will  operate  to  exempt 
the  carrier  from  Uability  even  for  his  own  negligence,  unless 
he  is  informed  when  or  before  the  goods  are  received  that 
they  are  of  special  or  unusual  value.  {Magnin  v.  Diiismove, 
62  N.  Y.  35  ;  70  id.  410.)  In  all  such  cases  good  faith  on  the 
part  of  the  shipper  is  required,  and  his  silence  at  the  time  of 
shipment  is  such  a  fraudulent  concealment  from  the  carrier  of 
a  material  fact  affecting  his  liability  as  to  exempt  him  from 
his  obligation  to  transport  with  due  care.  If  the  carrier 
omitted  to  give  notice  to  the  shipper  that  he  would  not  be 
responsible  for  loss,  unless  the  true  character  and  value  of  the 
goods  were  stated,  the  latter  might  safely  remain  silent.  He 
IB  not  bound  to  speak  unless  notice  of  non-Uability  on  the  part 
of  the  bailee,  in  case  he  remains  silent,  is  given.  In  the  DiiiB' 
more  case,  there  was  a  clause  in  the  shipping  receipt  that,  if 
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the  value  was  not  stated,  the  holder  of  the  receipt  would  not 
demand  more  than  $60  for  the  loss  or  detention  of  or  damage 
to  the  property,  and  this  court  held,  Judge  Foloer  delivering 
the  opinion,  that  the  contract  did  not  per  ae  excuse  the  defend- 
ant from  liability  for  a  loss  arising  from  its  negligence,  fol- 
lowing the  decision  upon  a  former  appeal  in  the  same  case 
(56  N.  Y.  168).  But  this  court  also  held  that  where  the  car- 
rier has  thus  given  notice  that  it  would  not  be  liable,  if  the 
value  was  not  disclosed,  the  obligation  was  cast  upon  the  ship- 
l^er  to  make  the  disclosure,  and  if  he  was  silent  and  there  was 
nothing  in  the  form,  dimensions  and  general  appearance  of  the 
package  containing  the  goods  to  indicate  their  value,  it  was 
such  a  fraud  upon  the  carrie**  as  to  relieve  him  from  liability 
beyond  the  stipulated  amount.  It  was  held  that  in  such  cases 
the  carrier  had  the  right  to  insist  upon  information  with  ref- 
erence to  the  kind  and  value  of  the  property  as  a  condition 
precedent  to  his  liability  for  negligence  for  two  reasons :  1st, 
that  he  might  bestow  a  degree  of  care  commensurate  with  tlie 
risk  assumed ;  and  2d,  that  he  might  exact  a  greater  reward 
for  its  transportation.  If  this  information  is  withheld,  he  is 
manifestly  misled  and  deceived  to  his  prejudice.  He  ])re- 
sumably  omits  the  care  which  he  would  otherwise  give,  and 
he  loses  the  additional  compensation  to  which  he  is  justly  enti- 
tled. This  rule  was  reiterated  upon  a  subsequent  appeal  in 
the  same  case  (70  N.  Y.  410),  and  if  the  defendant  ha** 
brought  itself  within  the  field  of  exemption  which  this  rule 
outlines,  the  trial  court  correctly  non-suited  the  plaintiff. 

But  from  the  record  now  here,  it  appears  that  some  informa- 
tion was  given  by  the  plaintiffs  agents  and  servants  to  the 
carrier  at  the  time  of  shipment  that  the  boxes  contained  mar- 
ble statuary,  and  hence  had  a  special  value,  which  would  enti- 
tle the  defendant  to  increased  compensation  for  carriage,  if  it 
saw  fit  to  exact  it  .The  only  description  in  the  shipping 
receipt  was  that  of  two  boxes  of  marble,  contents  and  value 
unknown;  but  the  box  containing  the  statue  was  marked^ 
according  to  one  witness,  either  "  marble  statuary  "  or  "  mar- 
ble figure,"  or  "  statuary,"  "  handle  with  care,  this  side  up,'* 
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and,  according  to  another  witness,  "  statuary  "  or  "  tine  stat- 
uary," "handle  with  care"  or  "handle  with  great  care." 
When  the  truckman  delivered  the  box  to  the  defendant  for 
transportation  he  was  asked,  either  by  the  agent  who  received 
it  and  gave  him  the  shipping  receipt,  or  by  an  employee  in  his 
presence,  "  What  have  you  here,"  and  he  replied :  "  It  is  a 
marble  statue  ;  you  want  to  handle  it  carefully."  After  this 
statement  the  defendant's  servants  took  the  box  from  the  truck, 
and  its  agent  signed  and  delivered  to  the  truckman  the  ship- 
ping receipt.  It  also  appears  that  the  plaintiff  employed  a 
well-known  art  dealer  of  Albany  to  make  the  shipment,  and 
that  he  had  been  engaged  in  shipping  valuable  works  of  art 
over  the  defendant's  road  for  twenty-seven  years,  and  that  this 
shipment  was  made  in  the  usual  manner.  It  is  apparent  that 
the  plaintiff's  testator  acted  in  good  faith.  There  was  no 
actual  concealment  on  the  part  of  himself  or  his  agents  of  the 
character  of  the  property  offered  for  shipment.  The  defend- 
ant knew  that  it  was  statuary  which  it  was  undertaking  to 
carry.  It  knew  that  as  a  work  of  art  it  presumably  had  a 
special  value  greatly  in  excess  of  the  value  of  the  same  quan- 
tity of  unwrought  marble.  It  was  thus  admonished  that  a 
greater  degree  of  care  would  be  required  in  handling  and 
transporting  it ;  and  a  general  knowledge  of  its  value  was 
obtained  from  which  it  could  insist,  if  it  chose,  upon  the  pay- 
ment of  an  extra  price  for  its  carriage.  It  is  true  that  the 
condition  in  the  shipping  receipt  required  a  memorandum  in 
writing  to  be  delivered  by  the  shipper,  stating  tlie  kind  and 
value  of  the  article,  but  this  was  a  condition  which  the  defend- 
ant could  waive ;  and  when  it  was  fully  and  truly  informed  as 
to  the  character  of  the  property,  and  that  it  belonged  to  the 
class  described  in  the  condition,  and  it  accepted  it  with- 
out insisting  upon  the  written  memorandum,  it  may  be  deemed 
to  have  waived  a  further  observance  of  its  terms.  If,  when 
the  defendant  was  notified  that  the  box  contained  a  piece  of 
statuary,  it  was  not  willing  to  assume  a  carrier's  liability  for 
its  safe  transportation  without  additional  compensation,  it 
should  then  have  demanded  it.     The  law  insists  that  under 
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such  circumstanoes  botli  parties  shall  act  in  good  faith.  The 
shipper  must  deal  honestly  by  the  carrier,  and  the  latter  mnst 
not,  by  his  conduct,  induce  the  former  to  believe  that  a  literal 
compliance  with  the  condition  will  not  be  required. 

We  tliink  the  plaintiflE  was  entitled  to  a  submission  of  the 
cause  to  the  jury  upon  the  questions  of  waiver,  of  fraudulent 
concealment,  and  of  the  defendant's  negligence,  and  the  judg- 
ment must  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

All  concur,  except  Finch,  J.,  not  voting. 

Judgment  reversed. 


George  H.  Dyett,  Appellant,  v.  Central  Trust  Company, 
Trustee,  etc.,  et  al..  Respondents. 

Under  the  common  law  a  wife  had  complete  capacity  to  pledge  or  incum- 
ber her  separate  estate,  or  an  interest  settled  to  her  separate  use, 
whether  her  interest  was  legal  or  equitable,  unless  restrained  by  the 
instrument  of  settlement. 

The  power  of  a  beneficiary  in  a  trust  created  before  the  Revised  Statutes 
were  enacted,  to  alien,  was  not  taken  away  or  abridged  by  the  pro- 
vision of  the  Statute  of  Uses  and  Trusts  (1  R.  S.  730,  §  63),  providing 
that  *'  no  person  beneficially  interested  in  a  trust  for  the  receipt  of  renia 
and  profits  of  lands,  can  assign  or  in  any  manner  dispose  of  that 
interest."    That  provision  has  no  application  to  a  prior  trust. 

Courts  have  power  in  a  proper  case  to  apportion  as  between  a  life  interest 
and  remaindermen  the  proceeds  of  a  sale  covering  both  interests. 

Pursuant  to  a  marriage  settlement  executed  in  1819,  certain  real  estate 
belonging  to  the  wife  was  conveyed  by  her  to  trustees  in  trust,  with 
authority  to  sell  and  convey,  with  written  consent  of  the  husband  and 
wife,  *'  in  such  manner  as  to  convey  the  fee"  to  the  purchaser,  and  to 
invest  the  proceeds  in  other  real  estate,  or  in  securities  so  as  to  produce 
the  best  annual  income  without  lessening  the  principal;  the  trustees 
to  permit  or  authorize  the  husband  to  receive  the  rents  and  profits  dur- 
ing life.  In  case  of  his  death,  leaving  the  wife  surviving,  or  of  his 
becoming  insolvent,  the  trustees  were  directed  to  pay  over  the  rents  and 
profits  to  the  wife  and  her  assigns  during  life,  and  after  her  death  it  was 
directed  that  the  trust  property  and  the  proceeds  thereof  be  equally  divided 
between  the  children.  Subsequently,  pursuant  to  an  order  of  the  court, 
granted  on  petition  of  the  trustees,  the  husband  and  the  wife,  the  trustees, 
with  the  consent  of  the  husband  and  wife,  mortgaged  the  property.    The 
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husband  thereafter  became  insolvent.  The  mortgage  was  fore- 
closed, and  upon  sale  under  the  decree  the  property  was  bid  off  for 
$39,500,  its  full  value.  The  purchaser  refused  to  complete  the  pur- 
chase on  the  ground  that  while  his  purchase  was  of  the  whole  title,  the 
mortgage  only  bound  the  life  interest  of  the  wife.  The  premises  were 
thereupon  readvertised;  the  children  filed  a  bill  to  restrain  a  resale;  but 
pursuant  to  a  subsequent  arrangement  between  all  the  parties  they  were 
resold  for  $23,700,  the  ascertained  value  of  the  life  estate,  and  simul- 
taneously the  trustees,  for  the  consideration  of  $15,800,  conveyed  to  the 
purchaser  the  remainder.  Held,  that  the  legal  effect  of  the  marriage 
settlement  was  to  vest  the  legal  title  in  the  trustees;  that  the  wife  had 
power  to  charge  her  Ufe  estate  by  mortgage,  and  a  valid  charge  was 
created  thereon  by  the  mortgage;  that  an  absolute  title  in  fee  was  con- 
veyed to  the  purchaser,  the  life  estate  by  the  foreclosure  sale  and  the 
remainder  by  the  trustees'  deed;  that  the  sale  made  by  them  was,  under 
the  circumstances,  a  vahd  exercise  of  the  power. 

(Argued  October  5,  1803;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  at  the  August  term,  1892,  which  affirmed  a 
judgment  in  favor  of  defendants  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  was  an  action  brought  by  plaintiff  in  1888,  as  one  of 
the  heirs  at  law  of  Jessie  Ann  Dyett,  to  recover  possession  of 
one  undivided  twenty-fourth  pairt  of  the  premises  194  Broad- 
way, in  the  city  of  New  York. 

Jessie  Ann  Hunt  intermarried  with  Joshua  Dyett  prior  to 
September  19,  1821 ;  she  was  then  about  twenty  years  of  age. 
Marriage  articles,  dated  September  21,  1819,  were  entered 
into  before  the  marriage  between  said  parties,  and  William 
Hammersley  and  Michael  Dyett,  as  trustees,  by  which  the 
premises  in  question,  which  then  belonged  to  Miss  Hunt,  were 
conveyed  to  the  trustees  for  her  benefit  upon  certain  trusts 
therein  declared.  Afterwards,  on  September  19,  1821,  Mrs. 
Dyett  having  come  of .  age,  and  for  the  purpose  of  curing 
detects  and  mistakes  in  the  marriage  articles,  a  deed  of  trust 
was  executed  between  the  same  parties. 

It  recites  the  main  provisions  of  the  marriage  articles  and 
that  "  the  said  Jessy  Aim  Dyett  hath  attained  the  age  of 
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twenty-one  years  and  is  desirous,  by  and  with  the  consent  of 
tlie  said  husband,  of  curing  the  defects  and  mistakes  in  the 
trusts  contained  in  the  aforesaid  articles,  and  of  conveying, 
granting,  settling  and  assuring  the  aforesaid  messuage  and  lot 
of  land,  or  the  proceeds  thereof,  according  to  what  was  origin- 
ally intended,  and  as  such  intention  is  hereafter  expressed." 

The  trusts  declared  were  the  same  as  in  the  marriage  settle- 
ment and  are  substantially  as  follows : 

Fir8L  To  sell  and  convey  the  premises  with  the  written 
consent  of  the  husband  and  wife,  and  to  invest  the  proceeds 
of  the  sale  in  other  real  estate,  or  upon  security ;  with  power 
to  change  tlie  investments  from  time  to  time,  with  the  like 
consent,  so  as  to  produce  the  best  annual  income  without  les- 
sening the  principal  of  the  estate. 

Secondly,  To  permit  the  Imsband  to  receive  the  rents  and 
profits  for  the  use  of  himself  and  wife,  and  if  he  survived  her 
to  receive  the  same  to  his  own  use  during  life  to  enable  him 
to  educate  and  maintain  the  children  of  the  maniage,  if  there 
8lu>uld  be  any,  and  if  there  were  no  children  then  to  his  own 
use  forever. 

Thirdly.  In  case  of  the  husband's  death,  leaving  his  wife 
surviving,  then  to  permit  her  to  receive  the  rents,  profits  and 
income  to  her  own  use  for  life,  and  to  enable  her  to  maintain 
the  children  of  the  marriage,  and  if  no  children,  then  to  her 
own  use  forever,  and  if  there  should  be  cl\ildren  or  the  issue 
of  such  children  of  the  marriage  living  at  the  death  of  the 
wife,  then  to  their  use  forever.  It  was  provided  that  the 
husband  should  not  alien  or  dispose  of  the  rents  or  income, 
but  should  apply  the  same  to  the  common  use  of  himself  and 
wife,  and  that  the  same  should  not  be  liable  for  the  payment 
•f  his  debts,  and  in  case  of  his  making  any  sale  or  other 
disposition  of  such  rents  or  income,  or  of  his  becoming  insol- 
vent, it  was  directed  that  tliey  should  be  paid  over  by  the 
trustees  to  tlie  wife  to  her  sole  and  separate  use  and  in  like 
manner  as  if  she  were  z»feme  sole. 

On  April  8,  1S22,  the  trustees  petitioned  the  Court  of 
Chancery   for   leave   to   mortgage   the   trust  premises,   and 
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obtained  two  orders  made  by  Chancellor  Kent  April  8,  and 
April  22,  1822,  authorizing  such  mortgages  to  be  made  with 
the  written  consent  of  the  husband  and  wife,  the  proceeds  to 
l)e  held  subject,  in  every  particular,  to  the  trust  declared  by 
the  trust  deed.  Two  mortgages  were  accordingly  made,  one 
to  secure  $9,000  and  interest,  the  other  to  secure  $15,000  and 
interest.  The  proceeds  of  these  mortgage  loans  were  used  by 
the  trustees  in  the  purchase  of  a  factory  in  Dutchess  county, 
as  a  change  of  investment.  Dyett  was  placed  iu  charge  of  the 
factory  as  agent.  In  1827  Dyett  became  insolvent.  Iu 
February,  1831,  William  Ilammersley,  then  sole  trustee,  and 
Mr.  and  Mrs.  Dyett  presented  a  petition  to  the  chancellors 
for  authority  on  their  consent  to  borrow  $18,000  on  the  prem- 
ises and  give  a  mortgage  therefor,  and  an  order  was  made  to 
that  eflfect.  The  new  mortgage  was  to  be  given  to  pay  off  the 
two  old  ones.  In  April,  1831,  the  mortgage  was  accordingly 
executed  for  $18,000  to  the  Globe  Insurance  ("ompany. 

In*December,  1831,  the  mortgagee  foreclosed  the  mortgage 
and  obtained  a  decree  for  the  sale  of  the  premises.  In  1848 
the  sheriil  sold  the  premises  at  auction,  pursuant  to  the  decree, ; 
to  Leroy  M.  Wiley  for  $39,500 ;  he  refused  t:>  complete  the 
purchase  on  the  ground  that  he  would  not  acnjuire  title  in  fee 
by  the  sale  and  the  deed  thereunder,  because  the  mortgage 
was  a  lien  only  on  Mrs.  Dyett's  life  estate,  and  that  her  chil- 
dren, then  in  esse,  were  not  bound  by  the  decree  of  foreclos- 
ure or  any  sale  thereunder.  At  this  time  Mrs.  Dyett  had 
four  children ;  her  husband  had  died  in  1843  ;  and  except 
this  house  and  lot  she  had  no  other  j^roperty. 

Upon  Wiley's  refusal  to  accept  the  title,  the  mortgagee 
readvertifled  the  property  for  sale,  and  then  the  infant  children, 
by  their  next  friend,  commenced  a  suit  in  equity  to  restrain  the 
sale,  asking  that  the  sale  made  should  be  carried  into  effect  so 
as  to  vest  the  title  in  Wiley,  the  purchaser,  in  fee  simple,  and 
that  the  purchase  mone^  should  be  applied  and  invested 
according  to  the  rights  and  interests  of  the  several  parties. 
Subsequent  thereto  an  arrangement  was  made  between  Wiley, 
the  mortgagee,  Mrs.  Dyett  and  the  trustee,  that  Wiley  should 
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purchase  Mrs.  Dyett's  life  estate  under  tlie  decree  of  foreclos- 
ure for  $23,700  (tlie  value  of  the  estate  by  the  Northampton 
tables),  and  thereupon  the  trustee,  at  her  request,  would  sell 
and  convey  to  Wiley,  the  purchaser,  the  fee  of  the  premises, 
subject  to  the  rights  acquired  under  the  foreclosure  sale,  for 
$15,800.  To  carry  out  that  arrangement,  in  February,  1849, 
the  sheriff  sold  the  life  estate  of  Mrs.  Dyett  for  $23,700,  and 
executed  a  deed  to  Wiley,  the  purchaser.  Thereupon  Mrs. 
Dyett  gave  her  consent  that  the  trustee  should  sell  the  prop- 
erty. Accordingly,  the  trustee  and  Mrs.  Dyett  executed  a 
conveyance  to  Wiley,  reciting  the  tnist  deed  and  power  of 
sale,  the  death  of  Joshua  Dyett,  the  consent  of  Mrs.  Dyett, 
and  that  the  trustee  and  Mrs.  Dyett  "have  sold  and  agree  J 
to  convey  to  the  party  of  the  third  part  all  the  residue  and 
remainder  after  the  termination  of  the  life  estate  of  the  said 
Jessie  Ann  Dyett,  and  all  the  estate,  right,  title  and  interest " 
of  the  grantors  to  the  premises  in  question,  "  subject  to  an 
estate  for  the  life  of  Jessie  Ann  Dyett,  recently  sold  under 
the  foreclosure  of  a  mortgage  executed  by  her." 
Further  facts  are  stated  in  the  opinion. 

A.  R.  Dyett  for  appellant.  Under  the  terms  of  the 
trust  deed  the  trustees  took  no  estate  in  the  land,  and  were 
simply  grantees  of  the  power  in  trust  to  sell,  but  Joshua  Dyett 
and  Jessie  Ann  Dyett  both  took  successive  legal  life  estates  in 
the  land  until  the  insolvency  of  Joshua  Dyett,  when  the  trus- 
tees were  to  pay  to  her  the  rents  and  profits.  {N.  Y,  Z>.  Z>. 
V.  StiUfoan,  30  N.  Y.  174;  Welch  v.  Allen,  21  Wend.  147; 
Rogers  v.  Ludhnc,  3  Sandf.  104 ;  XkoU  v.  Walworth,  4 
Den.  385 ;  McCosTcer  v.  Brady,  1  Barb.  Ch.  329 ;  Lewin  on 
Trusts,  221,  §  2 ;  Wright  v.  MiUer,  8  N.  Y.  10  ;  1  Sandf.  10« ; 
4  Barb.  600.)  Mrs.  Dyett's  equitable  interest  in  this  active 
trust  was  inalienable  at  the  time  she  executed  each  of  the 
mortgages.  (1  E.  S.  730,  §  63  ;  RAmoreAix  v.  Van  lienS" 
selaer,  1  Barb.  Ch.  34;  Rogers  v.  Ludlow,  3  Sandf.  104; 
McSorley  v.  Wilson,  4  id.  515  ;  Genet  v.  Foster,  18  How.  Pr. 
50  ;  Coiiger  v.  Conger,  5  Barb.  225,  204 ;  NleoUw  Wal worthy 
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t  Den.  385 ;  McCosker  v.  Brady^  1  Barb.  Ch.  329 ;  1  N.  Y. 
214.)  All  the  mortgages,  as  far  as  the  trustees  are  concerned, 
were  absolutely  void.  (  Van  Epps  v.  Van  Ejpps^  9  Paige,  287 ; 
Douglas  v.  Oruger^  80  N.  Y.  15  ;  Wood  v.  Mather^  38  Barb. 
473 ;  44  N.  Y.  249 ;  Wajtson^.  Bonnel,  2  Sandf.  405 ;  Pitcher 
V.  Ca/rter^  4  id.  1 ;  Anderson  v.  Mather^  44  N.  Y.  249.) 
Neither  the  orders  of  Chancellor  Kent  nor  the  order  of  Chan- 
cellor Walwobth  were  effectual  to  confer  a  power  on  the 
trustees  to  mortgage  the  land  so  as  to  effect  the  remainder  in 
fee  of  the  children  of  Joshua  Dyett  and  Jessie  Ann  Dyett,  no 
such  power  being  contained  in  the  trust  deed.  The  chancellor 
had  no  power  to  confer  any  such  power  on  them.  He  could 
not  change  the  terms,  force  or  effect  of  the  tnist.  (Gerard  on 
Titles,  454;  2R.  S.  195,  §176;  Rogers  v.  Dill,  6  Hill,  415 ; 
WiUiamsmi  v.  Berry,  8  How.  [U.  S.]  556.)  The  defendant 
contended  and  the  court  decided  that  the  conveyance  of  that 
remainder  in  fee,  executed  on  the  28th  day  of  February,  1849, 
by  Jessie  Ann  Dyett  and  the  trustees  to  Leroy  M.  Wiley 
simultaneously  with  the  sheriff's  deed  on  the  foreclosure  sale  of 
Mrs.  Dyett's  life  estate,  was  a  valid  exercise  of  the  power  of 
sale  in  the  trust  deed,  and,  therefore,  vested  a  title  in  fee  sim- 
ple to  the  land  in  Wiley.  This  is  erroneous.  (Lewin  on  Trusts 
[Am.  ed.,  1888,  with  Flint's  Notes],  918,  922,  923 ;  Pitcher  v. 
Carter,  4  Sandf.  1,  18;  Chair^erlain  v.  Taylor,  36  Hun,  27; 
Harty  v.  Doyle,  49  id.  410 ;  C,  Z.,  etc.,  Co.  v.  K.  N.  Co.,  4  X. 
Y.  S.  R.  392 ;  Jlf.  L.  Ins.  Co.  v.  Shipman,  108  N.  Y.  24 ;  Harvy 
Y.  Brisbin,  50  Hun,  379,  380 ;  Bennet  v.  Rosenthal,  11  Daly, 
86 ;  Gerard  on  Titles  [3d  ed.],  453,  454 ;  Latrohew.  Tyson,  42 
Md.  325 ;  Briggs  v.  DaA)is,  20  N.  Y.  22 ;  Sharpsteen  v.  Tillou, 
3  Cow.  651, 660 ;  Iletzd  v.  Barber,  69  N.  Y.  12,  13  ;  Bruno  v. 
Meigs, 64 id.  506;  Champlinv.  Haight,  10  Paige,  274 ;  Scholfe 
V.  SchoUe,  113  K  Y.  273  ;  McPherson  v.  Smith,  49  Hun,  254 ; 
Sweeny  v.  Warren,  127  N.  Y.  128  ;  Jeanette  v.  Ilimt,  113  id. 
158 ;  RicsseU  v.  Russell,  36  id.  581 ;  Hunt  v.  Townsh^ml,  '51 
Md,  338  ;  Pendleton  v.  Fay,  2  Paige,  202  ;  Griswold  v.  Perry, 
7  Lans.  98 ;  In  re  McComh,  117  N.  Y.  383 ;  Br&voort  v.  Grore, 
53  id.  245 ;   Powers    v,   Bergen,    6  id.   358 ;   Douglass  v. 
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Cruger,  80  id.  15;  Waldron  v.  McComh,  1  Hill,  111,  114; 
Hill  on  Trustees  [Sd  Am.  ed.],  728.)  The  purchaser,  Wiley, 
purchasing  under  a  power  in  trust  was  bound  to  inquire  into 
the  lawful  execution  of  the  power  and  acquired  no  title,  for 
the  reason  that  he  had  knowledge  of  its  unlawful  exercise. 
{PendUton  v.  Fay^  2  Paige,  202,  205 ;  ChampUii  v.  Hmght^ 
10  id.  274;  Wet/niore  v.  Porter,  92  K  Y.  76;  Waldron  v. 
McComh,  1  Hill,  111,  114 ;  N.  B.  Ba/nk  v.  Aymar,  3  HiU, 
262 ;  Oreenwald  v.  Perry,  7  Lans.  98  ;  Lee  v.  Horton,  104 
N.  Y.  538.)  The  court  below  made  a  mistake,  and  is  clearly 
in  error  in  stating  that  the  record  of  Wiley's  title  which  the 
defendant  acquired  from  the  purchaser  from  him  showed  t< » 
that  purchaser  and  the  defendant  an  apparently  proper  exei-- 
cise  of  the  power  of  sale  in  the  trust  deed,  and  in  the  neces- 
sary inference  that  the  facts  showing  that  the  power  of  sale 
was  not  properly  exercised,  and  that  the  trustees  had  no  power 
to  exercise  it  in  the  manner  in  which  they  did,  and  the  diver- 
sion of  the  proceeds  of  the  sale  of  the  property  did  not  appear 
on  that  record.  {Pendleton  v.  Fay,  2  Paige,  205  ;  Gilbert  v. 
Peteler,  38  N.  Y.  166  ;  Lee  v.  Horton,  104  id.  541 ;  iV:  A.  C. 
Co.  V.  Dyett,  7  Paige,  9.)  The  trustees  had  no  power  to 
sell  the  property,  except  for  the  purpose  specified  in  the 
trust  deed,  and  they  did  not  exercise  the  power  for  any 
such  purpose,  so  that,  assuming  ^that  this  did  not  appear 
on  the  record,  a  hona  fide  purchaser  for  value  without 
notice  would  not  be  protected.  (GrhwohV  v.  Perry,  7 
Lans.  103 ;  Brings  v.  Palmer,  20  Barb.  392 ;  Waldron 
V.  McComb,  1  Hill,  115.)  The  court  overlooked  the 
distinction  between  such  a  case  as  the  present  and  a  case 
where  a  hona  fide  purchaser  for  value  from  a  grantor 
holding  the  legal  title  is  protected  from  the  claim  of  a  third 
pei-son  holding  a  latent  equitable  title  only.  (Story's  Eq.  Juris. 
[12th  ed.]  §  64c;  Murray  \.  Ballon,  1  Johns.  Cli.  575  ;  Jew- 
ett  V.  Palmer,  7  id.  65,  68  ;  Murray  v.  Fimfer,  2  id.  157 ; 
Denning  v.  Sviith,  3  id.  345 ;  Seymour  v.  McKinstry,  104 
N.  Y.  230  ;  Galatian  v.  Cujininghmn,  8  Cow.  361.)  On  the 
trial  the  defendant  claimed  that  the  remainder  in  fee  did  not 
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vest  ia  the  children  upon  the  death  of  their  mother  without  a 
conveyance  to  tliem  by  the  trustees,  though  they  were  dead. 
The  answer  is :  By  the  trust  deed,  the  trustees,  after  Mrs. 
Dyett's  deatli,  were  not  required  to  convey  to  the  children,  but 
to  hold  to  their  use,  and  no  conveyance  to  the  children  was  nec- 
essary. {In  re  De  Kay,  4  Paige,  403  ;  30  N.  Y.  174  ;  4  Den. 
385 ;  103  X.  Y.  565  ;  1  R.  S.  750,  §  11 ;  3  id.  [2d  ed.]  579, 
585  ;  Anderson  v.  Mather^  44  N .  Y.  249 ;  Prentiss  v.  Jan- 
sen^  79  id.  480  ;  Easterly  v.  Barber^  65  id.  259,  260,  261, 262 ; 
Bennett  v.  Austifi,  81  id.  334 ;  Gerard  on  Titles  [3d  ed.],  453 ; 
ShejHird  V.  McEverSy  4  Johns.  Ch.  136.)  The  court  had  a#right 
to  grant  equitable  relief.  {Murtha  v.  Gurley^  90  N.  Y.  372  ;; 
Hale  v.  <?.  iT.  Bank,  49  id.  626  ;  Chatfield  v.  Simonson,  92 
id.  217 ;  Bruce  v.  Tilson,  25  id.  194 ;  Allerton  v.  AUertony. 
50  id.  670 ;  Gould  v.  Cayuga  Bank,  86  id.  83.) 

William  Allen  Butler  for  respondent.  The  decision  of 
the  chancellor  and  of  the  Court  of  Errors,  as  to  the  power  of 
Mrs.  Dyett  to  charge  her  life  estute,  were  not  based  upon  the 
orders  of  the  Court  of  Chancery  of  1822  and  1831,  but  upon 
the  equitable  rights  of  married  women  in  respect  to  their 
separate  estates,  and  both  courts  correctly  held  that  the  equi- 
table estate  of  Mrs.  Dyett  was  alienable.  {Aulrtie  v.  Tenant^ 
1  Br.  Ch.  Cas.  16 ;  Jaques  v.  Methodist  Church,  17  Johns. 
548 ;  Grigley  v.  Cox,  1  Ves.  517 ;  Pyhus  v.  Smith,  Id.  189  \. 
Cv/mming  v.  Williamson,  1  Sandf.  17,  25 ;  If.  A.  G,  Co.  v. 
Dyett,  7  Paige,  9 ;  20  Wend.  570.)  It  is  established  that 'the 
mortgage  to  the  Globe  Insurance  Company,  existing  at  the 
time  of  Chancellor  Walworth's  decree  in  1837,  in  the  North 
Arnerican  Coal  Company  case,  was  a  valid  and  subsisting 
lien  on  Mrs.  Dyett's  interest  in  the  Broadway  house  and  lot,, 
because  the  decree  was  made  in  a  cause  in  which  all  the  neces- 
sary parties  for  a  determination  of  that  question  were  before 
the  court.  (7  Paige,  16.)  The  validity  of  the  mortgage 
debts  which  were  paid  off  and  satisfied  by  the  proceeds  of  the- 
Globe  Insurance  Company's  mortgage  is  res  adjudicoita. 
{WelZs  V.  Chapman,  4  Sandf.  312 ;  13  Barb.  561.)     It  is  alaa 
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established,  by  the  course  of  adjudication  in  reference  to  th« 
trust  deed,  that  Mrs.  D yett's  equitable  estate  for  life  was  not 
affected  by  the  insolvency  of  her  husband.  Under  the  Revised 
Statutes,  she  acquired  a  legal  estate  of  the  same  quality  and 
duration  as  her  equitable  interest,  the  naked  title  which  the 
trustees  took  being  preserved  simply  as  a  power  in  trust.  {JW 
A.  C.  Co.  Casej  5  Paige,  9 ;  Warner  v.  Dyett ^  4  Edw.  Ch. 
381.)  The  grant  of  the  estate  to  the  trustees  did  not  entitle 
them  to  possession  of  the  trust  estate.  Joshua  Dyett,  tho 
husband,  was  to  receive  the  rents  and  profits,  and  the  insol- 
vency of  the  husband  did  not  enlarge  the  terms  of  the  grant. 
{Parks  V.  ParJcs^  9  Paige,  106;  Salshury  v.  Parsons^  3* 
Hun,  12;  Le  Grande  v.  UAifnaureaux^  1  Barb.  Ch.  18; 
Frazer  v.  Western^  Id.  220 ;  Verdin  v.  Slocum,  71  N,  Y.  345 ; 
Gertnond  v.  Jones^  2  Hill,  669,  573.)  The  provision  in  the 
trust  deed  that  the  rents  and  profits  of  the  premises  sliall  not 
be  made  liable  for  the  debts  of  Joshua  Dyett,  and  that  in  case 
of  his  insolvency,  they  shall  be  paid  by  the  trustees  to  Mrs. 
Dyett  for  her  sole  and  separate  use,  did  not  operate  to 
make  the  trust  an  active  one  under  section  48  of  chap- 
ter 1,  title  2,  part  2  of  the  Revised  Statutes.  {Hoxie 
V.  Iloxi^^  7  Paige,  187.)  The  deed  of  February  28, 
1849,  by  the  trustees  and  Mi's.  Dyett  to  Leroy  M.  Wiley 
was  a  valid  exercise  of  the  power  of  sale.  (Lewin  on  Trusts, 
673 ;  Perry  on  Trusts,  §  476 ;  Forahaw  v.  Higgins^  8 
De  G.,  M.  &  G.  827;  McCurrogh  v.  Wheld<m,  34  Beav. 
107;  M,  L.  Lis.  Co.  v.  Woods,  121  K  Y.  302.)  The 
facts  being  found  that  tlie  price  paid  represented  the  fair  value 
of  the  fee  of  the  property,  and  that  the  sale  at  that  price  was 
indispensable  to  secure  the  very  objects  contemplated  by  the 
trust  deed,  it  was  wholly  immaterial  and  a  mere  matter  of 
fonii  as  to  how  the  two  separate  interests  in  the  property  should 
be  conveyed  to  the  purchaser,  and  the  conveyance  by  the 
trustees  under  the  power  of  sale  contained  in  the  marriage 
settlement  and  the  trust  deed  was  a  proper  execution  of  the 
trust.  (1  R.  S.  732.)  Even  if  Wiley  was  chargeable  with 
notice  of  the  alleged  invalidity  of  the  exercise  of  the  power 
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of  sale  by  the  trustees  the  present  defendants  are  not  affected 
thereby.  The  Central  Trust  Company  is  an  innocent  pur- 
chaser, and  the  court  below  correctly  so  held.  (2  Story's  Eq. 
Juris.  [10th  ed.]  §§  409,  410;  DiUaye  v.  C.  Bank,  51  N.  Y. 
345 ;  Jimes  v.  Smith,  3  Hare,  43 ;  Acer  v.  Weatcott,  46  K".  Y. 
384 ;  C.  V.  Bank  v.  Delano,  48  id.  326  ;  VaHck  v.  Brigga, 
6  Paige,  323-329;  Wood  V.  Chapin,  13  N.  Y.  509  ;  SlaUery 
V.  Schwanneoke,  118  id.  543.)  The  plaintiflE  is  in  no  event 
entitled  to  maintain  an  action  at  law  to  recover  possession  of 
the  premises.  (  Wood  v.  Mather,  38  Barb.  473 ;  Anderson  y. 
Mather,  44  K  Y.  249.) 

Andbews,  Ch.  J.  The  records  of  the  courts  of  the  state  dis- 
close that  litigations  growing  out  of  the  marriage  settlement  of 
September,  1821,  commenced  a  few  years  after  its  executioE 
and  continued  until  the  sale  of  the  property  to  Wiley,  in  1849. 
He  purchased  the  Broadway  lot  in  that  year  for  $39,500,  which 
concededly  was  the  full  value  of  the  fee ;  and  from  that  time 
until  the  commencement  of  this  suit  in  1888,  a  period  of  nearly 
forty  years,  Wiley  and  liis  grantees  have  remained  in  undis- 
turbed possession  of  the  property,  claiming  absolute  title. 

This  action  is  brought  by  one  of  the  children  of  Mrs.  Dyett, 
who  died  in  1885  at  an  advanced  age.  The  action  proceeds 
on  the  ground  that  the  alleged  title  of  Wiley  and  his  grantees 
under  the  foreclosure  of  the  Globe  Insurance  Company  mort- 
gage, and  the  conveyance  by  the  trustees,  are  invalid,  because 
Mrs.  Dyett,  in  1831,  when  the  mortgage  was  given,  had  no 
power  to  charge  her  interest  in  the  land,  and  on  the  further 
ground  that,  even  if  the  mortgage  bound  her  life  estate,  the 
sale  and  conveyance  by  the  trustees  of  the  remainder,  sepa- 
rated from  the  life  estate,  although  made  with  her  consent, 
was  not  a  good  execution  of  the  power  of  sale  given  by  the 
marriage  settlement. 

The  discussion  at  the  bar  has  taken  a  wide  range,  and  the 
character  of  the  title  in  the  trustees  under  the  marriage  settle- 
ment, and  also  as  it  was  affected  by  the  Revised  Statutes  sub- 
sequently enacted,  has  been  considered  by  counsel  with  great 
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learning  and  ability.  It  is  supix>sed  by  the  counsel  for  plain- 
tiff that  if  he  should  succeed  in  establishing  that  Mrs.  Dyett's 
interest  in  1831  was  that  of  a  beneficiary  of  an  express  trust, 
within  the  meaning  of  the  Revised  Statutes,  it  would  follow 
that  under  section  63  of  the  article  of  the  Ilevised  Statutes  on 
uses  and  trusts  she  was  incapable  of  mortgaging  or  aliening 
that  interest,  or  in  any  way  creating  a  charge  enforcible 
against  the  land  or  binding  her  equitable  interest,  and  that, 
therefore,  the  mortgage  to  the  Globe  Insurance  (,^ompany, 
executed  in  1831,  and  under  which  the  life  estate  of  Mrs. 
Dyett  was  sold  to  Wiley  in  1849,  was  void.  I  entertain  no 
doubt  that  under  the  marriage  settlement  the  trustees  took 
the  legal  title  to  the  Broadway  lot,  and  that  tlie  persons  who 
became  successively  entitled  to  the  rents  and  profits  took  an 
equitable  life  interest  therein,  with  remainder  on  the  death  of 
Mr.  and  Mrs.  Dyett  to  their  children.  The  appointment  of 
trustees  in  marriage  settlements  to  take  the  title  to  the  lands 
embraced  in  the  settlement,  to  protect  the  interests  created 
thereby,  was  the  common  practice.  By  the  marriage  settle- 
ment in  question,  not  only  was  there  a  formal  conveyance  of 
the  Broadway  lot  to  the  trustees,  but  they  were  invested  with 
a  power  of  sale  and  to  reinvest  the  proceeds  in  other  lands  or 
upon  real  or  personal  security,  and  they  were  directed  to  per- 
mit Mr.  Dyett  to  receive  the.  rents  and  income,  or  in  case 
Mrs.  Dyett  became  entitled  thereto  under  the  provisions  ef 
the  settlement,  to  pay  the  same  to  her  for  her  sole  and  sepa- 
rate use,  and  on  the  death  of  Mr.  Dyett  surviving  his  wife,  to 
hold  the  property  to  the  use  of  the  children  of  tlie  marriage, 
with  like  direction  on  the  death  of  Mrs.  Dyett  in  case  she  sur- 
Adved  her  husband. 

It  may  be  true,  as  claimed  by  the  counsel  for  the  plaintiff, 
that  the  jxresenco  in  the  trustees  of  the  legal  title  to  the  prop- 
erty embraced  in  the  settlement,  was  not  indispensable  to 
enable  them  to  perform  the  acts  and  execute  the  authority 
contemplated.  But  there  can  be  no  doubt,  I  think,  that  the 
legal  effect  of  the  instrument  was  to  vest  the  legal  title  in  the 
trustees.     The  trust  created  was  not  one  which  came  within 
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the  purview  of  the  Statute  of  Uses.  That  statute  applied  to 
strictly  formal  trusts,  and  wliere  auy  agency  or  authority  was 
vested  in  the  trustee,  the  statute  did  not  execute  the  use  and 
vest  the  legal  estate  in  the  beneficiary.  (Comstock,  J.,  Down- 
ing Y/MarskaU,  23  N.  Y.  379 ;  Lewin  on  Trusts,  246.)  The 
learned  counsel  for  the  plaintiff  insists  that  the  trustee  originaUy 
took  no  title,  and  this  insistance  was  made  apparently  for  the 
purpose  of  estabUshing  the  invalidity  of  the  mortgages  executed 
by  the  tnistees  in  1823,  for  the  payment  of  which  the  mortgage 
of  1831  was  executed.  He  further  claiixis  that  on  the  enactment 
of  the  Revised  Statutes  the  interest  of  Mrs.  Dyett  became,  by 
some  metamorphosis  not  explained,  changed  from  a  legal  life 
estate  into  an  interest  as  a  beneficiary  of  a  trust  to  receive  the 
rents  and  profits  of  land,  and  that  the  trustees  then,  for  the 
first  time,  by  operation  of  law,  became  vested  with  the  legal 
title.  This  contention*  cannot  be  supported.  The  interest  of 
Mrs.  Dyett  at  all  times  was  equitable  and  not  legal,  and  she 
having,  by  the  insolvency  of  her  husband  in  1827,  become 
entitled  under  the  terms  of  the  settlement  to  the  whole  rents 
and  profits,  she  had  thereafter,  at  any  time,  whether  before  or 
after  the  Revised  Statutes,  the  power  to  charge  her  equitable 
interest  by  lien  or  mortgage. 

Under  the  common  law  a  wife  had  complete  capacity  to  dis- 
pose of,  pledge  or  incumber  her  separate  estate,  or  an  interest 
settled  to  her  separate  use,  whether  her  interest  was  legal  or 
equitable,  unless  restrained  by  the  instrument  of  settlement. 
{Hxilme  V.  Tenant^  1  Br.  Ch.  Cas.  16;  Jaques  v.  Methodist 
CknrcJi,  17  Johns.  548  ;  Vanderheyden  v.  Mallory^  1  N.  Y. 
452 ;  Tal,e  v.  Dederer,  18  id.  265  ;  2  Story  Eq.  §  1388  etseq.) 
This  right,  which  was  vested  in  Mrs.  Dyett,  when  the  Revised 
Statutes  were  enacted,  was  not  taken  away  or  abridged  by 
section  63  of  the  article  on  uses  and  trusts.  That  section 
which  disables  the  beneficiary  of  a  trust  for  the  receipt  of  the 
rents  and  profits  of  lands,  from  aliening  his  interest,  has  no 
application  to  a  trust  created  prior  to  the  Revised  Statutes. 
The  concluding  section  of  the  chapter  containing  the  article 
on  uses  and  trusts,  declares  that:  "None  of  the  provisions 
SicKELs— Vol.  XCV.  9 
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of  this  chapter,  except  those  convertmg  fonnal  trusts  into 
legal  estates,  shall  be  construed  as  altering  or  impairing  any 
vested  estate,  interest  or  right,  or  as  altering  or  affecting  the 
construction  of  any  deed,  will  or  other  instrument,  which 
shall  have  taken  effect  at  any  time  before  this  cliapter  shall  be 
in  force  as  a  law."  The  power  of  a  beneficiary  in  a  trust  cre- 
ated before  the  Revised  Statutes,  to  alien,  was  plainly  a  right 
iH^served  from  their  operation.  That  Mrs.  Dyett  liad  the  right 
to  charge  her  separate  estate  or  interest  in  the  land,  was 
expressly  adjudged  in  the  case  of  North  American  Coal  Co, 
V.  Dyett  (7  Paige,  9),  one  of  the  litigations  connected  with  this 
trust,  as  also  in  the  case  of  Warner  \,  Hoffman  (4  Edw.  Ch.  381). 
In  the  case  in  Paige  the  validity  of  the  Globe  Insurance  Com- 
pany's mortgage  was  recognized  by  making  the  charge  estab- 
lished in  that  case  subordinate  to  the  lien  of  the  mortgage. 
The  validity  of  the  mortgage  was  also  adjudged  in  the  fore- 
closure action.  Even  if  these  adjudications  are  not  binding 
on  the  children  of  Mrs.  Dyett  as  res  adjudicata^  they  not  hav- 
ing been  parties  to  those  actions,  yet  tliey  should  be  deemed 
controlling  and  should  be  followed  unless  clearly  erroneous. 
I  think  those  cases  were  correctly  decided,  and  that  there  is  no 
ground  for  questioning  the  capacity  of  Mrs.  Dyett  to  charge 
her  life  estate  by  mortgage,  and  that  a  valid  charge  was  cre- 
ated thereon  by  the  mortgage  in  question.  So  far,  therefore, 
as  the  plaintiff's  alleged  title  rests  upon  the  claim  that  the 
mortgage  was  an  invalid  instrument  and  did  not  bind  Mi's. 
Dyett's  life  interest  in  the  Broadway  lot,  and  that,  therefore, 
a  title  derived  under  foreclosure  did  not  pass  that  interest  to 
Wiley,  the  purchaser,  it  cannot  be  supported. 

The  other  contention  on  the  part  of  the  plaintiff  is  that  the 
deed  of  February  28,  1849,  from  the  trustees  to  Wiley,  in 
which  Mrs.  Dyett  joined,  purporting  to  convey  the  remainder 
in  the  Broadway  lot,  subject  to  the  life  estate  of  Mrs.  Dyett 
therein,  "recently  sold  under  a  foreclosure  in  the  Sup^^me 
Court  of  a  mortgage  by  her,  executed  on  the  premises,"  was 
not  a  good  execution  of  the  power  of  sale  conferred  on  the 
trustees  by  the  marriage  settlement.     The  particular  ground 
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upon  which  the  plaintiff  relies  in  support  of  this  claim  is  that 
by  a  true  construction  of  the  power  of  sale  conferred  on  the 
tmstees  by  the  marriage  settlement,  it  could  be  exercised  only 
by  a  sale  of  an  absolute  fee  in  possession,  and  that  the  trustees 
conld  not  sell  the  remainder  separated  from  the  life  estate  of 
Mrs.  Dyett.  The  trustees  were  given  power  to  sell  and  con- 
vey to  a  purchaser,  "  in  such  manner  as  to  convey  a  fee,"  and 
they  were  authorized  to  invest  the  proceeds  to  the  end  "  that 
the  best  annual  interest  be  made  thereon,  without  lessening 
the  principal."  It  is  said  that  assuming  the  validity  of  the 
mortgage  as  a  charge  on  Mrs.  Dyett's  life  estate,  nevertheless 
the  purchaser  on  the  foreclosure  was  substituted  simply  to  her 
right  to  receive  the  rents  and  profits  of  the  land  during  her 
life,  and  that  the  foreclosure  did  not  affect  the  power  of  tlie 
trustees  to  sell  the  entire  fee,  and  that  on  such  sale  being 
made  the  right  of  the  purchaser  would  attach  to  the  proceeds 
of  the  sale  made  by  the  trustees,  of  which  the  purchaser  could 
claim  the  income  only  during  the  life  of  Mrs.  Dyett,  leaving 
the  whole  principal  to  go  to  the  children  on  her  death.  It 
will  be  observed  that  the  alleged  restriction  of  the  power  of 
sale  is  not  found  in  any  express  words.  The  trustees  were 
authorized  to  sell  "  in  such  manner  as  to  vest  tlie  fee  in  the 
purchaser."  These  words  were  inserted  apparently  to  render 
it  clear  that  the  power  extended  to  a  sale  of  the  fee  of  the 
land  and  not  for  the  purpose  of  defining  how  that  purjiose 
«hould  be  accomplished.  Accompanying  the  authority  for 
reinvestment  is  a  statement  of  the  purpose  for  which  the 
power  was  to  be  exercised,  viz. :  "  To  the  end  that  the  best 
annual  interest  be  made,  without  lessening  the  principal." 
This  clause  seems  to  have  been  inserted  out  of  abundant 
caution,  so  that  the  principal  should  not  be  sacrificed  or 
hazarded  by  attempts  to  enlarge  the  income.  In  determin- 
ing whether  the  tmstees  were  acting  within  the  power 
in  selling  and  conveying  the  remainder  to  Wiley  by  their 
deed  of  February  28,  1849,  it  is  important  that  the  situa- 
tion should  be  considered.  Wiley  having  purchased  on 
the  foreclosure  of  the  Globe  Insurance  Company  mortgage. 
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refused  to  complete  his  purchase  on  the  ground  that  Ids 
purchase  was  of  the  whole  title,  and  that  the  mortgage 
only  bound  the  life  interest  of  Mrs.  Dyett.  The  plaintiff 
in  the  foreclosure  action  thereupon  caused  the  premises  to 
be  re-advertised  for  sale  under  the  decree.  At  this  point  the 
children  of  Mrs.  Dyett,  through  their  guardian,  filed  a  bill  to 
enjoin  a  re-sale,  insisting  substantially  that  the  interests  of  all 
parties  required  that  the  sale  should  be  consummated,  and 
that  the  sum  of  $39,500,  which  had  been  bid  by  the  pur- 
chaser,  should  be  apportioned  as  between  the  life  interest  and 
the  interest  in  remainder,  and  a  temporary  injunction  was 
obtained.  Thereafter,  by  arrangement  between  all  interests^ 
the  infants  being  represented  by  eminent  counsel,  the  sheriff 
re-sold  the  premises,  and  they  were  again  purchased  by  Wiley 
for  the  sum  of  $23,700,  the  value  of  the  life  estate  of  Mre. 
Dyett,  according  to  the  Northampton  tables,  and  simulta- 
neously therewith  the  trustees  conveyed  to  Wiley  for  the  con- 
sideration of  $15,800,  the  remainder.  It  is  not  disputed  that 
these  two  sums,  amounting  to  $39,500,  represented  the  full 
value  of  the  lot.  These  transactions,  if  valid,  vested  in  Wiley 
an  absolute  title  in  fee,  the  life  estate  under  the  foreclosure 
and  the  remainder  by  deed  from  the  trustees. 

By  the  foreclosure  of  the  mortgage, Wiley,  as  purchaser, 
became  entitled  to  all  the  rights  of  Mrs.  Dyett,  the  mortgagor, 
in  the  lot.  She  would  no  longer  be  entitled  to  the  rents  and 
profits.  They  would  belong  to  the  purchaser  on  the  fore- 
closure. One  of  the  main  purposes  of  the  marriage  settle- 
ment had  thereby  been  defeated,  viz.,  to  enable  Mrs.  Dyett 
through  the  rents  and  profits  of  the  land  to  provide  for  the 
support  of  herself  and  her  children,  which  purpose  is 
declared  in  the  marriage  settlement.  This  purpose  of  the  trust 
was  no  longer  attainable.  The  children  were  deprived  of 
all  means  of  support  out  of  the  property,  except  what  might 
be  derived  from  the  sale  of  the  remainder.  The  present 
value  of  the  remainder,  if  realized,  would,  with  intei-est 
thereon,  in  theory  of  law,  represent  the  value  of  the  whole 
fee  at  the  termination  of  the  life  estate.     There  were  con- 
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tiugencies.  The  property  might  increase  or  decrease  in  value. 
Tlie  trustees,  acting  in  good  faith,  at  the  request  of  Mrs. 
Dyett,  made  the  conveyance.  Tiie  .  case  is  anomalous  and 
stands  upon  peculiar  facts.  It  is  not  necessary  to  declare  any 
general  rule  as  to  the  power  of  a  trustee  under  a  limitation 
for  life  with  remainder  over,  having  a  general  power  of  sale, 
to  sell  the  several  estates  in  the  land  separately,  or  having  sold 
the  entire  fee,  to  adjust  the  life  interest  by  the  payment  of  a 
gross  sum  out  of  the  purchase  money.  Courts  have  undoubted 
power  in  a  proper  case^  to  apportion,  as  between  a  life  interest 
and  remainderman,  the  proceeds  of  a  sale  covering  both 
interests.  {jOlwrk  v.  Seymour^  7  Sim.  67 ;  In  re  Coopet\  L.  R. 
[4  Ch.  Div.]  802.)  The  sale  made  by  the  trustees  in  this  case 
was  not  in  violation  of  the  terms,  nor,  as  we  think,  of  tlie 
spirit  of  the  power  conferred,  but  was  a  valid  exercise  of  the 
power  upon  an  exigency  which  seemed  to*  require  in  the 
interests  of  all  parties  concerned  that  the  power  should  be 
exercised.  What  disposition  was  made  by  the  trustees  of  the 
cum  for  which  the  remainder  was  sold,  does  not  appear. 
Neither  Wiley  nor  his  grantees  were  bound  to  inquire  as  to  its 
application,  there  being  no  suggestion  of  bad  faith  on  their 
part     (2  Eev.  St.  730,  §  66,  and  cases  in  notes.) 

For  the  reasons  stated  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Eli  Van  Brocklen,   Appellant,  v,   Geoboe  B.   Smeallie, 
140     70  ^  J     ^ 

167   409  Kespoiident. 

_167_410; 

A  Yendor  of  personal  property  not  delivered,  has  three  remedies  against 
the  vendee  in  default ;  he  may  store  the  property  for  the  buyer  and  sue 
for  the  purchase  price;  he  may  sell  the  property  as  agent  for  the  vendee 
and  recover  any  deficiency  resulting,  or  may  keep  the  property  as  his 
own  and  recover  the  difference  between  the  contract  and  the  market 
price  at  the  time  and  place  of  delivery.  This  rule  covers  every  species 
of  personal  property. 

In  case  the  vendor  elects  to  make  a  re-sale,  this  need  not  be  at  auotion 
unless  that  is  the  customary  method  of  selling  such  property  ;  nor  is 
notice  of  the  time  and  place  of  sale  always  essential. 

The  parties  hereto  entered  into  a  contract  in  writing  by  which  the  plaintiff 
agreed  to  sell  and  convey,  and  defendant  to  purchase,  the  interest  of  the 
former  in  a  partnership,  the  assets  of  which  consisted  of  real  estate, 
stock  on  hand,  etc.  Defendant  refused  to  perform;  plaintiff  offered  per- 
formance and  thereafter  served  a  notice  upon  defendant  that  he  had 
made  diligent  effort  to  sell  since  the  latter's  refusal;  that  the  best  offer 
received  was  $2,500  less  than  the  contract  price,  and  if  he  heard  nothing 
to  the  contrary  he  would  accept  the  offer  and  hold  defendant  for  the 
resulting  loss.  Defendant  paid  no  attention  to  the  notice,  and  plaintiff 
thereupon  sold  his  interest  to  his  co-partners  for  $2,500  less  than  the  con- 
tract price.  No  claim  was  made  but  that  the  sale  was  fair  and  produc  tive 
of  the  best  price  possible  to  be  obtained.  In  an  action  to  recover  damages 
for  breach  of  the  contract,  h^ld,  that  plaintiff's  partnership  interest  was 
personal  property,  and  the  title  passed  at  once  on  the  execution  of  the 
agreement;  and  that  plaintiff  had  the  right,  at  all  events  after  tender  and 
refusal,  to  sell  as  defendant's  agent,  and  to  recover  of  him  the  deficiency. 

Van  Brocklen  v.  Smeallie  (64  Hun,  467),  reversed. 

(Argued  October  6,  1898 ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  July  2,  1892,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict  directed  by  the 
court  and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  a  breach  of 
contract. 

The  provisions  of  the  contract  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 


1893.]  Van  Brooklen  v.  Smeallib.  71 

N.  Y.  Rep.]  Statement  of  case. 


John  M.  Carroll  for  appellant.  The  court  erred  in 
deciding  that  the  plaintiff  was  not  entitled  to  recover  as 
damages  the  difference  between  the  contract  price  and  the 
price  obtained  upon  the  re-sale,  and  also  in  holding  that  the 
plaintiff  was  entitled  to  recover  only  six  cents  damages,  and 
in  directing  a  verdict  therefor.  {Duston  v.  McAndrew^  44 
X  Y.  72,  78 ;  Ilaydm  v.  DemleU,  53  id.  42f),  431 ;  Mason 
V.  Decker,  72  id.  595,  599 ;  Sawyer  v.  Dean,  114  id.  469, 
481 ;  Mor8%  v.  Gleason,  64  id.  204.)  The  one-third  interest 
in  the  property  of  the  partnership  of  Snyder,  Van  Brocklen 
&  Hull  which  the  defendant  agreed  to  purchase  was  personal 
property.  {TarbeU  v.  West,  86  N.  Y.  280,  287;  Marss  v. 
Gleason,  64  id.  204,  207,  208 ;  Statts  v.  Bristow,  73  id.  264, 
267 ;  Menagh  v.  WhitweU,  52  id.  146, 158, 160, 161 ;  Lindley 
on  Part.  102 ;  Story  on  Part.  §  201.)  If  the  property  the 
defendant  agreed  to  purchase  had  been  real  estate  (while  in 
fact  only  a  small  part  of  it  —  the  mill  —  could  be  denominated 
as  such),  under  the  circumstances  in  this  case,  the  rule  of  dam- 
ages claimed  by  the  plaintiff  should  be  applied.  The  same 
reasons  for  the  application  of  the  rule  as  to  personal  property 
exist.  (2  Suth.  on  Dam.  198 ;  Bowser  v.  Cessna,  62  Penn. 
St.  148 ;  Lewis  v.  Lee,  15  Ind.  499 ;  Miller  v.  CoUyer,  36 
Barb.  250.)  If  the  measure  of  the  damages  is  the  difference 
between  the  contract  price  and  the  market  value,  as  claimed 
by  the  defendant,  the  amount  obtained  on  the  re-sale  is  evi- 
dence of  the  market  value,  and  the  court  should  have  sub- 
mitted the  question  of  the  amount  of  damages  to  the  jury, 
instead  of  directing  a  verdict  for  nominal  damages.  {Polhn 
V.  Le  Roy,  30  N.  Y.  549 ;  Bigelow  v.  Legg,  102  id.  653.) 

Z.  A,  Serviss  for  respondent.  The  plaintiff  sold  the  prop- 
erty for  less  than  its  value.  The  price  for  which  plaintiff  sold 
does  not  lix  its  value  or  afford  the  measure  of  damages. 
{Wilson  V.  Holden,  16  Abb.  Pr.  133.)  The  measure  of 
damages  in  this  case  is  the  difference  between  the  price  agreed 
to  be  paid  by  defendant  and  the  actual  value  of  the  property 
at  the  time  of  the  refusal  to  perform.     There  was  no  differ- 
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erce,  and  hence  no  damage,  except  nominal.  ( Wilson  v. 
Jlolden,  16  Abb.  Pr.  133,  136,  13Y ;  Conff.  Beth  EMiim  v. 
i\  P.  Church,  10  Abb.  Pr.  [N.  S.]  484,  500 ;  Timhy  v.  Kin- 
sey,  18  Hun,  255 ;  Pumpdly  v.  Phelps,  40  N.  Y.  51) ;  Oris- 
wold  V.  Sahin,  51  N.  H.  167 ;  Brinkerhoff  v.  Phelps,  24 
Barb.  100 ;  Walton  v.  Meeks,  120  N.  Y.  79  ;  Northridge  v. 
Moon,  118  id.  419.)  The  plaintiff  resold  tlie  property  at 
private  sale,  and  upon  the  trial  did  not  claim  that  the  price 
obtained  at  such  private  sale  was  any  evidence  of  its  value  or 
ask  to  go  to  tlie  jury  on  that  question.  A  fair  public  sale  in 
the  absence  of  other  evidence  is  competent  evidence  of  value. 
{Pollen  V.  Le  Roy,  30  N.  Y.  549.) 

Finch,  J.  The  only  question  in  this  case  is  one  of  dam- 
ages. The  plaintiff  and  defendant  entered  into  a  writt^^ 
agreement  whereby  the  former  agreed  to  sell  and  convey,  and 
the  latter  to  purchase  and  receive,  the  plaintiff's  undivided 
one-third  interest  in  the  partnership  of  Snyder,  Van  Brocklen, 
and  Hull,  whose  assets  consisted  of  real  estate  held  as  partner- 
ship property  for  the  use  of  the  business,  stock  on  hand,  and 
debts  due  or  to  become  due ;  and  who  were  manufacturers  of 
knit  goods,  occupying  their  mill  for  that  purpose.  The  con- 
tract was  dated  February  2l8t,  1891 ;  the  price  to  be  paid 
was  ten  thousand  dollars ;  and  the  formal  instruments  of  sale 
were  to  be  delivered  and  the  price  to  be  paid  on  or  before  the 
ensuing  first  of  March.  The  partnership  interest  of  the 
plaintiff  was  personal  property  {Mena^h  v.  Whit  well,  52  N. 
Y.  146 ;  Morss  v.  Gleason,  64  id.  204) ;  and  the  title  passed 
at  once  upon  the  execution  of  the  agreement,  for  it  is  the 
general  rule  that  a  mere  contract  for  the  sale  of  goods,  where 
tlie  subject  is  identified  and  nothing  remains  to  be  done  by 
the  seller  before  making  delivery,  transfers  the  right  of 
property,  although  the  price  has  not  been  paid,  nor  the  goods 
sold  delivered  to  the  purchaser.  {Bradley  v.  Wh^sUr,  44  N, 
Y.  502.)  On  the  morning  of  February  28th,  which  was  three 
days  after  the  sale,  the  defendant  announced  to  his  vendor  his 
purpose  to  "  throw  up "  the  contract   and  to  "  drop  it  right 
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there."  He  made  no  complaint  as  to  its  fairness  or  justice, 
no  assertion  of  any  deception  or  mistake,  not  even  of  any  dis- 
appointment in  his  bargain,  but  merely  said  that  he  had  paHly 
promised  to  put  some  money  into  another  enterprise  and 
conld  not  put  it  in  both ;  that  his  brother  was  '^  kicking/'  and 
so  he  should  not  fulfill  his  agreement.  Ordinarily,  the  vendee 
in  default  proffers  some  show  of  justification  for  his  refusal  to 
perform.  This  defendant  had  no  excuse,  but  broke  his  con- 
tract because  he  chose  to  do  so.  The  vendor,  on  the  same 
day,  served  a  written  notice  upon  the  vendee  to  the  effect 
that  he,  the  seller,  was  prepared  to  carry  out  the  stipulations 
of  the  contract ;  that  the  papers  on  his  part  were  executed  and 
ready  for  delivery,  and  could  be  seen  at  the  place  where  the 
exchange  was  to  be  made,  and  where  they  had  been  formally 
tendered  to  the  vendee.  As  the  first  of  March  fell  on  Sun- 
day, the  notice  offered  performance  on  the  day  l>efore  or  the 
day  after,  and  insisted  upon  performance  on  the  latter  day  at 
least.  The  defendant  wholly  disregarded  the  notice,  and 
neglected  and  refused  to  fulfill  his  contract.  On  the  second 
of  April  following  the  plaintiff  gave  a  further  written  notice 
to  the  vendee  that  he  had  made  diligent  effort  to  sell  the 
property  since  the  latter' s  refusal  to  take  it ;  that  the  best 
offer  made  was  about  $2,500  less  than  the  contract  price ; 
that  he  was  to  give  an  answer  by  the  next  night ;  and  that  if 
he  heard  nothing  to  the  contrary  he  should  accept  the  offer 
and  hold  the  vendee  for  the  resulting  loss.  The  defendant 
paid  no  attention  to  this  notice,  made  no  objection,  asked  no 
delay,  requested  no  different  mode  of  disposition,  suggested 
no  purchaser  willing  to  pay  more,  but  simply  remained  silent. 
The  plaintiff  thereupon  sold  the  one-third  interest  to  his 
partners,  Snyder  and  Hull,  for  $7,500,  not  requiring  the  cash, 
but  taking  $6,000  in  notes  and  the  balance  in  specific  articles 
of  property.  There  is  no  proof,  no  pretense,  not  even  a  sug- 
gestion in  the  record,  that  this  sale  was  not  perfectly  fair  and 
productive  of  the  best  price  possible  to  be  obtained. 

On  these  facts  the  plaintiff  sued,  seeking  to  recover  the  defi- 
ciency on  the  re-sale.     In  answer  to  inquiries  of  the  defend- 
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Bnt,  he  testified  that  the  interest  contracted  to  be  sold  was 
worth  $10,000  when  the  agreement  was  executed,  and  when  it 
was  to  be  performed,  and  such  may  have  been  its  intrinsic 
worth,  and  yet  its  sale  value  may  have  been  much  less. 

At  the  close  of  his  case  the  defendant  asked  the  court  to 
rule  as  metter  of  law  upon  the  facts,  that  the  measure  of  dam- 
ages was  the  difference  between  the  value  of  the  property  at 
the  date  of  the  contract  and  the  date  of  performance,  and 
that  since  there  was  no  such  difference,  the  plaintiff  was  enti- 
tled only  to  nominal  damages.  The  plaintiff  objected  to  any 
such  ruling,  insisting  that  on  the  facts  he  was  entitled  to  recover 
the  deficiency  on  the  re-sale.  The  court  ruled  that  only  nomi- 
nal damages  could  be  recovered,  and  directed  a  verdict  for  six 
cents,  to  which  the  plaintiff  excepted.  On  appeal,  the  General 
Term  affirmed  the  judgment. 

The  ground  of  that  affirmance  is  certainly  erroneous.  The 
rule  of  damages  applied  was  that  which  pertains  to  sales  of 
real  property,  and  which  differs  in  scope  and  in  principle  from 
that  applicable  to  sales  of  personalty.  The  opinion  describes 
the  contract  as  one  for  "  the  purchase  of  land,"  and  all  the 
authorities  cited  relate  to  sales  of  real  estate.  They  have  no 
application  to  the  case  in  hand.  The  plaintiff  had  no  land  to 
sell  and  did  not  contract  to  sell  any.  What  he  did  bargain 
about  was  his  ultimate  interest  in  the  partnership  assets  when 
converted  into  money  and  after  payment  of  all  debts.  IIi& 
share  of  the  net  surplus  then  remaining  was  the  only  subject 
of  sale,  and  all  that  he  contracted  to  sell.  His  vendee  would 
not  and  could  not  become  a  partner  by  force  of  the  purchase, 
would  gain  no  title  to  the  assets  as  such,  and  could  only  force 
a  sale  of  such  assets,  including  the  mill,  and  the  distribution  of 
the  proceeds.  It  was  said  in  Tarhell  v.  West  (80  N.  Y.  287), 
that  "  it  is  now  well  settled  that  a  purchaser  from  one  partner 
of  his  interest  in  the  partnership,  acquires  no  title  to  any  sham 
of  the  partnership  effects,  but  only  his  share  of  the  surplus^ 
after  an  accounting,  and  the  adjustment  of  the  partnership 
affairs."  The  courts  below,  therefore,  proceeded  on  a  wrong 
basis,  which  led  them  into  error. 
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In  this  court  the  rule  of  damages  for  a  breach  by  the  buyer 
of  a  contract  for  the  sale  of  personal  property,  is  perfectly 
well  settled.  {Dustan  v.  McAndrew^  44  N.  Y.  78 ;  Ilayden 
T.  Demeis^  53  id.  426.)  In  each  of  these  cases  it  was  ruled 
that  the  vendor  of  personal  property  has  three  remedies  against 
the  vendee  in  default.  The  seller  may  store  the  property  for 
the  buyer  and  sue  for  the  purchase  price ;  or  may  sell  the 
property  as  agent  for  the  vendee  and  recover  any  deficiency 
resulting ;  or  may  keep  the  property  as  his  own  and  recover 
the  difference  between  the  contract  price  and  the  market  price 
at  the  time  and  place  of  delivery.  In  the  second  of  the  decis- 
ions last  cited,  it  was  further  held  that  the  rule  applied,  not 
only  to  cases  where  the  title  passed  at  once,  but  also  to  ca->e8 
where  the  contract  was  executory  but  there  had  been  a  valid 
tender  and  refusal.  Where  the  second  method  is  adopted  and 
the  vendor  chooses  to  make  a  re-sale,  that  need  not  be  at  auc- 
tion, unless  such  is  the  customary  method  of  selling  the  sort 
of  property  in  question,  nor  is  it  absolutely  essential  that  notice 
of  the  time  and  place  oc  siile  should  be  given  to  the  vendee. 
{PoUen  V.  Le  Roy,  30  1\,  Y.  556.)  Still,  as  the  sale  must  be 
fair,  and  such  as  is  likely  to  produce  most  nearly  the  full  and 
fair  value  of  the  article,  it  is  always  wisest  for  the  vendor 
to  give  notice  of  his  intention  to  re-sell,  and  quite  unsafe 
to  omit  it. 

In  this  case  the  vendor  acted  strictly  within  the  authority 
of  our  repeated  decisions,  and  must  be  protected  unless  we  are 
prepared,  after  misleading  him,  to  reverse  in  some  degree  our 
own  doctrine  deliberately  declared.  What  is  now  said  is  that 
we  ought  not  to  extend  the  vendor's  right  of  re-sale  to  a 
species  of  pereonal  property  such  as  is  involved  in  the  contract 
before  us.  That  is  an  erroneous  and  misleading  statement  of 
the  problem.  The  adjutlged  rule  covers  every  species  of  i)er- 
Bonal  property.  We  ha^'e  said  of  it  that  it  is  founded  in  good 
sense  and  justice,  and  that  it  ^'  is  the  same  in  all  sales,  and  in 
respect  to  property  of  every  description."  {Pollen  v.  Le  lioyy 
iupra.)  The  rule,  therefore,  needs  no  extension  since  it  already 
covers  the  present  case ;  and  the  real  suggestion  is  that  we 
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should  begin  for  the  first  time  to  make  exceptions  to  it,  and 
hei*e  and  now  take  out  of  its  scope  and  operation  the  one 
specific  sort  of  personal  property  which  consists  of  an  undi- 
vided interest  in  a  partnership.  I  feel  myself  bound  to  resist 
strenuously,  and  to  advise  earnestly  against,  any  such  disin- 
tegrating exception,  whose  logical  outcome  will  inevitably  be 
to  confuse  the  rule  with  narrow  and  arbitrary  distinctions ;  to 
open  it  to  attack  in  numerous  directions ;  to  make  its  opera- 
tion fickle  and  uncertain ;  to  breed  needless  litigation ;  and  in 
the  end  to  shatter  the  rule  itself.  In  deference  to  the  doubts 
of  some  of  my  brethren,  I  ought  to  state  as  briefly  as  possible 
a  few  of  the  reasons  why  I  think  no  such  exception  should  be 
made. 

One  such  reason  concerns  the  safety  of  the  fundamental 
doctrine  upon  which  the  rule  is  founded,  which  does  not  admit 
of  such  an  exception  as  is  now  proposed,  and  will  itself  be 
endangered  by  the  resultant  logic  of  the  process.  That 
doctrine  is  that  the  vendor  of  personal  property  has  a  lien,  or 
something  more  than  a  lien,  upon  it  for  the  purchase  price, 
while  it  remains  in  his  possession  awaiting  delivery,  although 
the  right  of  property  has  passed  to  the  vendee.  (Benjamin 
on  Sales,  book  V,  chap.  3,  §§  782,  783 ;  Schouler  on  Personal 
Property,  vol.  2,  §  547.)  The  right  of  the  unpaid  vendor  is 
deemed  sometimes  analogous  to  the  pawnee's  right  of  sale, 
and  sometimes  to  the  right  of  stoppage  in  transitu.  What- 
ever it  be,  it  is  at  least  a  lien  upon  the  property  sold  for  the 
purchase  price  so  long  as  it  remains  imdelivered,  which  lien 
the  vendor  may  enforce  by  a  sale,  and  then  recover  any 
balance  of  the  contract  price  unrealized.  Now,  are  we  pre- 
pared to  say  that  there  is  such  a  lien  where  the  property  is 
grain  or  hops,  or  a  horse,  but  is  not  where  it  is  an  interest  in  a 
partnership  ?  And  upon  what  principle  can  we  admit  the  lien 
and  the  consequent  right  to  enforce  it  in  one  case  and  deny  it  in 
the  other  ?  If  we  undertake  to  make  the  distinction  the  inevi- 
table result  will  be  to  shake  or  destroy  the  fundamental 
doctrine  itself  with  consequences  which  we  may  easily  see 
would  be  likely  to  prove  disastrous. 
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But,  again :  those  who  would  draw  the  line  between  kinds  or 
classes  of  property  subject  to  re-sale,  and  those  not  so  subject 
to  it,  must  tell  us  where  it  is  located,  and  upon  what  principle 
it  is  to  be  drawn.  That,  I  suspect,  would  prove  at  least  a  dif- 
ficult, if  not  an  impossible  task.  The  effort  has  been  many 
times  made,  but  always  hitherto  has  ended  in  absolute  failure. 
At  first  the  endeavor  was  to  limit  the  remedy  to  the  case  of 
perishable  property,  but  in  MacLean  v.  Dunn  (4  Bing.  722), 
that  effort  was  resisted.  Best,  C.  J.,  said  of  it :  ^^  It  is  admit- 
ted that  perishable  articles  may  be  re-sold.  It  is  difficult 
to  say  what  may  be  considered  as  perishable  articles  and 
what  not ;  but  if  articles  are  not  perishable,  price  is^  and  may 
alter  in  a  few  days  or  a  few  hours.  In  that  respect  there  is  no 
difference  between  one  commodity  and  another."  "  And,"  he 
added,  "  we  are  anxious  to  confirm  a  rule  consistent  with  con- 
venience and  law.  *  *  *  The  goods  may  )>ecome  worse 
the  longer  they  are  kept ;  and,  at  all  events,  tliere  is  the  risk 
of  the  price  becoming  lower."  And  so  the  rule  was  not  con- 
fined merely  to  perishable  property. 

Another  line  of  distinction  is  that  between  goods  and  mer- 
chandise and  things  in  action ;  but  we  are  not  at  liberty  to 
draw  that  line  in  this  state,  even  if  it  were  possible  to  do  it 
upon  any  logical  ground.  In  Porter  v.  Wormser  (94  N.  Y. 
442),  the  contract  was  for  the  sale  of  government  bonds,  and 
in  denying  the  right  of  the  vendor  to  re-sell,  Judge  Andbews 
put  it  upon  the  ground  that  the  vendee  was  not  in  default, 
adding :  "  The  contract  to  carry  had  not  expired,  and  the  sale 
cannot  be  regarded  as  the  exercise  by  a  vendor  of  personal 
property,  of  a  right  to  re-sell  on  account  of  the  vendee,  and  to 
charge  the  latter  for  the  loss,  for  the  plain  reason  that  such 
right  in  any  given  case  does  not  come  into  existence,  and  can 
be  exercised  only  after  default  by  the  vendee."  There  was  no 
suggestion  that  the  rule  did  not  apply  to  things  in  action,  and 
he  cited  Dvstcm  v.  McAndrew  (supra),  and  Mason  v. 
Decker  (72  N.  Y.  695). 

The  latter  case  shuts  off  another  possible  ground  of  distinct 
tion  which  might  be  that  the  rule  only  applies  to  such  personal 


78  Van  Brocklen  v.  Smeallie.  [Nov., 


Opinion  of  the  Court,  per  Finch,  J.  [Vol.  14©. 


property  as  is  the  subject  of  general  traffic,  and  has  a  market 
value.  In  that  case,  the  thing  sold  was  shares  of  the  stock  of 
a  construction  company  which  was  badly  in  want  of  funds,  and 
struggling,  by  an  issue  of  bonds  to  its  friends,  to  procure 
means  to  live.  This  court  held  that  the  vendor  had  a  double 
remedy,  and  might,  as  one  of  them,  re-sell  the  stock  after  ten- 
der to  the  vendee  in  default,  and  recover  the  resultant  loss. 
So  that  the  rule  not  only  covers  things  in  action,  but  also  those 
which  are  not  the  subject  of  general  dealing,  and  cannot  be 
said  to  have  a  market  value. 

This  last  case,  in  principle,  comes  very  near  to  the  one  at 
bar.  The  interest  of  a  stockholder  in  the  corporate  property 
represented  by  his  stock  is  nothing  more  than  aj^ro  rata  sliare 
in  the  property  of  the  company  remaining  after  the  payment 
of  debts  and  expenses,  with  the  intermediate  right  to  share  in 
the  profits.  {Burrall  v.  Bmhwich  R,  E,  Co.,  75  N.  Y.  216.) 
That  is  exactly  the  description  of  the  interest  of  a  partner  in 
a  partnership.  That  one  is  incorporated  and  the  other  not  is 
the  sole  diflEerence  between  them  without  at  all  affecting  the 
common  and  identical  character  of  the  property  owned  in  each. 
It  seems  to  me  the  case  must  be  decisive. 

But  I  draw  another  inference  from  it,  and  that  is  the  wide 
and  dangerous  sweep  of  the  doctrine  contended  for  in  its  appli- 
cation to  stock  transactions.  I  suppose  nothing  to  be  more 
common  than  sales  of  stocks  by  vendors  for  account  of  a 
defaulting  vendee  and  a  recovery  of  the  balance  unrealized. 
Logically  that  must  stop  if  the  exception  here  contended  for 
be  allowed,  for  I  take  it  that  none  of  us,  however  astute,  can 
stand  upon  so  thin  a  distuiction  in  the  doctrine  under  consider- 
ation as  that  between  a  corporate  and  non-corporate  interest  in 
capital  and  assets. 

I  may  be  permitted  to  add  that  I  can  see  no  injustice  in  the 
application  of  this  rule  to  the  present  case.  Beyond  any  ques- 
tion tlie  defendant  could  have  been  sued  for  the  whole  pur- 
chase price,  and  if  solvent  could  have  been  made  to  pay  the 
entire  $10,000.  If  he  deemed  the  re-sale  for  $7,500  less  than 
could  be  or  ought  to  be  realized,  he  had  the  privilege  of  pro- 
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testing  himself  by  procuring  a  more  liberal  purchaser  or  taking 
the  property  and  controlling  its  sale  for  himself.  He  did 
neither.  He  kept  silent.  He  defiantly  broke  his  contract  and 
with  some  natural  triumph  stands  ready  to  pay  the  six  cents. 
That  is  not  enough.  He  should  pay  the  deficiency  resulting 
from  the  sale. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Andbews,  Ch.  J.,  not  voting. 

Judgment  reversed. 


Anna  V.  Conway,  as  Administratrix,  etc.,  Respondent,  v. 
The  Phcenix  Mutual  Life  Insurance  Company, 
Appellant. 

Defeudant  issued  a  policy  of  insurance  upon  the  life  of  C,  plaintiffs 
intestate,  the  sum  insured  to  be  paid  at  death,  or  in  twenty  years, 
if  C.  was  then  living.  The  policy  provided  that  if  any  premium  was 
not  paid  when  due,  and  a  receipt  given  therefor,  the  policy  should  cease, 
and  that  "  no  agent  or  other  person  can  alter,  modify  or  waive  any  of  the 
terms  or  conditions."  Each  renewal  receipt  contained  also  a  clause 
declaring  that  no  agent  has  power  to  waive  or  postpone  payment  of 
premiums,  or  to  accept  them  after  due  date.  In  an  action  upon  the 
policy  it  appeared  that  the  insured  failed  to  pay  a  year's  premium 
when  due;  he  gave  to  defendant's  general  agents  a  six  months' 
note  for  the  amount,  which  they  accepted,  withholding,  however, 
the  renewal  receipt.  A  few  days  before  the  note  fell  due  C.  wrot« 
to  the  agents  that  he  was  unable  to  pay  it,  and  requested  its 
renewal ;  said  agents  replied  declining  to  accept  a  note  further 
extending  the  time,  but  stating  they  would  hold  the  renewal  as 
long  as  possible ;  that  they  might  be  required  to  return  it  any  day 
to  the  home  office  for  cancellation.  The  note  was  not  paid  at  maturity, 
and  shortly  after  the  insured  died.  It  appeared  that  in  many  cases  the 
said  agents  had  accepted  notes  for  premiums,  but  there  was  no  evi- 
dence  that  defendant  knew  of  any  such  notes.  It  did  appear  tliat  a  cus- 
tom had  grown  up  in  the  agents*  office  to  accept  payments  of  premiums 
after  they  fell  due,  which  custom  had  been  sanctioned  by  defendant, 
but  the  custom  only  existed  in  cases  where  the  insured  were  in  good 
health  at  the  time  of  payment.  Held,  that,  conceding  the  custom  so  far 
inured  to  the  benefit  of  the  insured  as  to  Justify  a  holding  that  the 
extension  of  time  granted  was  within  the  implied  power  of  the  agents. 
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and  that  they  could  accept  payment  after  default,  proyided  the 
conditions  were  not  changed  by  an  alteration  in  the  health  of  the 
insured,  this  did  not  authorize  the  recovery  ;  that  the  insured,  after 
default  and  until  payment,  took  the  chances  of  life,  and  of  the  exercise 
by  the  agents  of  a  conditional  authority. 
The  notice  required  by  statute  (Chap.  841,  Laws  of  1870,  chap.  321,  Laws 
of  1877)  was  served  upon  C.  before  the  premium  became  due.  Held, 
that  no  further  notice  was  required. 

(Argued  October  24,  1898 ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  at  the  May  term,  1893,  which  aflSrmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  was  an  action  upon  a  policy  of  insurance  issued  by 
defendant  on  the  life  of  William  F.  Conway,  plaintiff's 
intestate. 

The  policy  of  insurance  in  this  case  was  issued  to  the 
plaintiff's  intestate,  and  was  payable  to  his  legal  representa- 
tives upon  his  death,  or  in  twenty  years  to  him  if  then  living. 
When  three  or  more  full  years'  premiums  should  have  been 
paid  upon  it,  then,  upon  any  default  thereafter  occurring  in 
the  payment  of  any  premium,  the  company  became  liable  for 
a  sum  of  paid-up  insurance  at  death,  or  the  due  date  of  the 
policy,  equal  to  as  many  twentieths  of  the  amount  of  the  policy 
as  there  should  have  been  paid  full  years'  premimns  thereon. 
The  policy  contained  provisions  "  that  no  agent  or  other  per- 
son can  alter,  modify  or  waive  any  of  the  terms  or  conditions 
of  this  policy,"  and  *'  that  if  any  subsequent  premium  hereon 
be  not  paid  when  due,  and  a  separate  receipt  signed  by  tlie 
president  or  secretary  of  this  company  in  each  case  given 
therefor,  then  this  policy  shall  cease."  A  clause  equally 
restrictive  upon  an  agent's  power  to  waive  or  postpone  pay- 
ment of  premiums,  or  to  accept  them  after  due  date,  was 
contained  in  each  renewal  receipt. 

Four  full  years'  premiums  had  been  paid  by  the  deceased 
upon  his  policy ;  but  on  October  24,  ■  1891,  when  the  fifth 
year's  premium  was  due,  he  failed  to  pay  it.     For  its  amount 
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he  gave  to  the  general  agents  of  tlie  company  his  promissory 
note,  payable  six  months  after  date,  which  they  took,  with- 
holding, however,  a  renewal  receipt.  A  few  days  prior  to  its 
maturity  he  wrote  to  these  agents,  expressing  his  inability  to 
meet  it,  and  requesting  its  renewal  for  a  period  of  time.  To 
this  they  at  once  replied,  saying :  "  Your  renewal  has  remained 
unpaid  since  October  last,  pending  the  maturity  of  your  note, 
and  we  do  not  feel  at  liberty  to  accept  a  note  extending  the 
time  any  further.  We  will,  if  you  so  request,  recall  your  note 
from  the  bank  *  *  *  and  hold  your  renewal  at  this  office 
as  long  as  it  may  be  possible  to  do  so.  You  will  understand 
that  we  are  likely  any  day  to  be  required  to  return  it  to  the 
home  office  for  cancellation.  *  *  *  »  The  note  was 
recalled.  It  was  not  paid  at  maturity,  and  on  May  eighth,  some 
days  after  its  due  date,  the  assured  died,  without  a  payment  of 
the  premium  having  been  made.  The  company  conceded  its 
KabiUty  to  the  plaintiff  for  -^th^  of  the  sum  insured,  to  wit : 
$1,000,  and  moved  for  such  a  direction  to  the  jury,  but  the 
court  granted  the  plaintiffs  motion  for  the  direction  of  a  ver- 
dict for  the  full  amount  of  the  policy,  and  the  judgment 
thereupon  entered  has  been  affirmed  at  the  General  Tenn. 
Further  facts  are  stated  in  the  opinion. 

MaUhew  Hale  for  appellant.  There  has  been  no  waiver  of 
the  conditions  of  the  poHcy.  {Marvin  v.  U,  Z.  Ins,  Co.^  85 
N.  Y.  278 ;  Messelhaok  v.  Noi-inan,  122  id.  578 ;  Weed  v.  Z., 
^.,  F.  Tns.  Co.,  116  id.  106 ;  WaUh  v.  ZT.  K  Ins,  Co,,  73  id. 
10 ;  O'Brien  v.  P.  Im,  Co,,  137  id.  28.)  The  plaintiif  is  not 
aided  by  chapter  341,  Laws  of  1876,  as  amended  by  chapter 
321,  Laws  of  1877.  {Ba^Uv  v.  B,  Z.  Ins.  Co.,  119  N.  Y. 
450 ;  De  Frece  v.  iT.  Z.  Ins.  Co.,  136  id.  144.)  The  requests  to 
charge  made  by  the  defendant  should  have  been  complied  with. 
{EoUy  V.  M.  L.  Ins.  Co.,  105  N.  Y.  437.) 

Oeorge  B.  Wellington  for  respondent.     The  verdict  stands 
SA  a  general  verdict  rendered  by  the  jury.    (Sutter-  v.  Ycmder- 
r,  122  N.  Y.  653 ;  DilUm  v.  Cockcroft,  90  id.  649 ;  Pr(/vost 
SioKBi^— Vol.  XCV.        11 
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V.  McEneroe^  102  id.  B50.)  Tlie  general  agentb,  M.  V.  B. 
Ball  &  Co.,  a8  matter  of  fact,  had  authority  to  extend  the 
time  for  the  payment  of  the  premium.  {Norton  v.  K.  L, 
Ins.  Co.y  96  U.  S.  234 ;  Z.  Im.  Co.  v,  EggUston^  96  id.  572 ; 
MesMeUbach  v.  Norman^  122  id.  583.)  A  notice  contained  in  a 
policy  of  a  limitation  put  upon  the  power  of  a  general  agent 
does  not  limit  his  authority.  (Messelhach  v.  Norman^  122 
N.  Y.  583 ;  Norton  v.  K.  Im.  Co,,  96  U.  S.  234.)  If  the 
policy  was  in  force  on  the  day  Conway  died  then  ij;  was  not 
necessary  that  the  premium  should  thereafter  be  paid  or 
tendered.  {Baxter  v.  B.  c6  7.  Co.,  119  N.  Y.  456  ;  Meyer 
V.  K.  L.  Im.  Co.,  73  id.  516.)  The  agents  having  power 
to  accept  tlie  note  also  liad  power  to  extend  the  time  of 
payment  of  the  note.  The  policy  was  in  force  when  the 
plaintiflTs  intestate  died.  (Laws  of  1877,  chap.  321 ;  De 
Frece  v.  N.  Ins.  Co.,  136  N.  Y.  144.)  The  agreement 
made  to  accept  the  premium  after  it  became  due  by  the 
terms  of  the  policy,  made  after  the  policy  was  issued,  was 
valid.  {Howell  v.  K.  L.  Ins.  Co.,  44  K  Y.  276 ;  Boehen  y. 
W.  Ins.  Co.,  35  N.  Y.  131.)  The  alleged  words  of  limitatiom 
of  the  policy  in  question  differ  from  those  in  the  Marvin  case, 
and  under  the  authorities  the  plaintiff  may  recover  without 
evidence  of  special  authority  conferred  upon  the  general 
agents  to  waive  forfeitures.  {Sheldon  v.  A.  F.  <&  M.  Ins. 
Co.,  26  N.  Y.  460 ,  McNeUly  v.  C.  L.  Ins.  Co.,  66  id.  29 ; 
Marcus  v.  L.  his.  Co.,  68  id.  626 ;  Pechner  v.  P.  Ins.  Go,j 
65  id.  204.) 

Gray,  J.  The  evidence  in  this  case  was  given  by  one  wit- 
ness, called  for  the  plaintiff,  who  was  the  cashier  and  account- 
ant in  the  office  of  the  general  agents,  through  whom  this  pol- 
icy was  issued,  and  the  facts  are  not  in  dispute.  It  was 
thought  by  the  learned  trial  judge,  and  it  is  the  basis  of  the 
respondent's  contention  here,  that  the  facts  proved  warranted 
an  inference  either  that  the  powers  of  general  agents  were  such 
SIS  to  authorize  them  to  extend  the  time  for  the  payment  of  the 
premium  j  or  that  there  had  been  such  knowledge  and  acquis 
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eecence  on  the  part  of  their  principal,  tlie  company,  with 
respect  to  a  general  custom  to  extend  the  time  for  the  pay- 
ment of  premiums,  and  frequently  to  accept  notes  for  the 
amounts,  and  with  respect  to  the  particular  extension  of  time 
in  question,  as  to  amount  to  a  ratification  of  the  acts  of  these 
agents  in  such  respects.  It  is  difficult  to  understand  how  the 
powers  of  agents  could  have  been  more  restricted  than  they 
were  by  the  provisions  of  this  policy,  or  what  other  language 
eould  have  been  resorted  to  by  the  company  in  the  endeavor 
to  guard  itself  against  unauthorized  acts  of  all  agents.  The 
fact  that  these  were  general  agents  does  not  take  the  case  out 
of  the  comprehensive  language  in  the  instrument,  which 
denies  to  any  agent  or  other  person  authority  to  alter,  modify 
or  waive  any  terms  or  conditions.  Of  this  restriction  upon 
the  powers  of  all  agents,  the  insured  is  deemed  to  have  had 
knowledge  when  he  accepted  his  policy.  There  is  no  reason 
for  relaxing  the  rules  of  law  with  respect  to  the  construction 
and  enforcement  of  a  contract  of  insurance,  any  more  than 
there  would  be  in  the  case  of  any  other  kind  of  contract, 
which  parties  have  deliberately  and  formally  executed  for  the 
purpose  of  defining  their  respective  engagements  and  of  secur- 
ing the  due  and  exact  performance  thereof.  Whatever  the 
disposition  to  strictly  enforce  the  performance  of  an  insurer's 
obligation,  it  must,  nevertheless,  be  controlled  by  what  is  a 
just  and  fair  construction  of  the  contract  of  insurance. 
Exceptional  cases,  in  which  recoveries  have  been  permitted  in 
the  face  of  the  contract,  have  been  where  it  could  be  shown 
that  there  had  been  such  a  usage,  or  a  course  of  business,  or 
such  consent,  expressed  or  implied,  as  to  justify  the  inference 
that  the  insurer  had  extended  the  agent's  authority  and  thus 
modified  the  restrictions  contained  in  the  policy.  The  insured 
is  bound  to  know  the  measure  of  an  agent's  authority  from  the 
terms  in  which  power  has  been  given  him,  or  from  the  instruc- 
tions under  which  he  assumes  to  act.  His  right  to  believe  that 
the  limitations  upon  the  agent's  authority  to  bind  his  principal 
have  been  removed  is  confined  to  such  inferences  as  might  rea- 
sonably be  drawn  from  methods  of  doing  business,  which  have, 
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either  by  their  public  and  continuous  nature,  or  by  some  par- 
ticular course  of  dealing  or  conduct  in  his  case,  acquired  the 
virtue  of  a  usage,  or  the  force  of  a  consent.  In  the  present 
case  it  appears  to  have  been  the  custom  in  the  office  oi  these 
agents  to  accept  payment  of  premiums  after  the  date  when 
they  fell  due.  In  many  instances  they  had  taken  notes  for 
their  amount ;  but  there  is  not  the  slightest  evidence  in  this 
case  that  the  company  ever  knew  of  a  note  being  taken  by 
their  agents.  There  is  evidence  that  the  company  knew  of 
delays  being  granted  to  premium  debtors.  The  practice  of 
the  agents  was  to  enter  in  their  report,  and  to  remit  to  the 
company,  only  cash,  and  a  premium  paid  in  the  month  when 
due,  or  whenever  subsequently  paid,  went  into  the  report  of 
the  following  month.  By  the  form  of  these  reports,  the  com- 
pany might  know,  from  the  non-appearance  of  the  item  of 
payment  of  a  premium,  that  it  had  not  been  made  when  due 
and,  from  its  appearance  in  some  subsequent  report,  that  the 
delay  in  payment  had  been  granted  or  condoned.  With 
respect  to  the  general  course  of  business,  undoubtedly,  a 
custom  had  grown  up  in  the  office  of  these  agents  to  accept 
payment  of  premiums  after  their  due  date.  While  it  had  the 
sanction  of  their  principal,  the  company,  it  was  proved  that 
the  authority  in  such  respects  was  expressly  limited  to  casea 
where  the  individual  was  in  good  health.  The  evidence  is 
that  the  agents  were  not  to  receive  a  payment  where  the 
party  was  out  of  health  and  the  renewal  past  due,  and  had 
never  done  so.  While  there  is  no  evidence  to  show  that  the 
deceased  knew  of  such  a  custom,  and  as  to  him  there  had  been 
no  extraordinary  course  of  dealings  whatever,  previous  to 
October,  1891,  to  aflfect  in  any  respect  his  contractual  rela- 
tions to  the  company,  I  think  this  custom,  which  had  in  fact 
existed,  so  far  enured  to  the  benefit  of  his  contract  as  to  jus- 
tify the  court  in  holding  that  the  extension  of  time  granted 
to  him  was  not  without  the  im^plied  power  of  the  agents. 
But  in  dealing  with  agents,  whose  powers  were  limited,  the 
insured  was  bound  by  the  limitations,  and  if  he  has  the  right 
to  rely  upon  some  enlargement  of  those  powers,  through  the 
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existence  of  some  usage,  tliat  fact  is  relied  upon  to  enforce  the 
company's  agreement,  tlie  limitations  will  merely  be  lifted  to 
the  extent  that  the  evidence  shows  what  the  usage  has  been. 
It  was,  therefore,  fairly  inferable  that  the  agents  of  the 
defendant  were  at  liberty,  not  to  make  any  new  agreement  as 
to  the  time  for  the  payment  by  the  insured  of  his  premium, 
but  to  accept  payment  of  it  and  thus  waive  the  right  to  declare 
A  forfeiture  ;  provided,  that  at  the  time  the  conditions  had  not 
been  changed  by  an  alteration  in  the  health  of  the  insured. 
While  the  contract  of  insurance  was  in  force,  and  up  to  the 
time  when  the  insured  had  the  right  to  renew  it  by  payment 
of  the  premium  in  advance,  the  risk  in  the  matter  was  on  the 
company  ;  but  upon  failure  to  pay,  after  notice,  upon  the  due 
date  of  the  premium,  the  risk  was  on  the  insured  that,  pending 
the  delay  permitted  by  the  agents,  he  might  change  in  health, 
if  not  die,  and  his  insurance  be  lost.  If  we  might  assume  that, 
by  the  agents'  acceptance  of  tlie  note  lor  six  months,  the  com- 
pany was  bound,  and  that  it  was  estopped  from  insisting  upon 
a  forfeiture  —  a  proposition  which  I  wholly  doubt,  in  view  of 
the  lack  of  evidence  to  show  that  the  company  permitted  or 
knew  of  such  a  practice  —  the  assumption  could  not  aid  the 
plaintiff.  The  insured  had  been  refused  any  renewal  of  his 
note  by  the  agents,  and  when  he  thereafter  failed  to  pay  it 
and  to  take  up  the  renewal  receipt,  which  would  continue  the 
contract  of  insurance  for  another  year,  he  acted  upon  his  own 
risk,  and  it  cannot  possibly  be  said  that  he  acted  upon  any 
contract  of  the  company,  or  upon  any  course  of  dealing  which 
would  have  the  force  of  an  implied  agreement.  When  it 
became  obHgatory  upon  him,  in  order  to  be  entitled  to  a 
renewal  of  the  insurance  agreement,  to  pay  his  premium,  he 
knew  that  no  agent  had  authority  to  make  any  new  or  other 
agreement  affecting  the  terms  of  the  existing  policy.  If  he 
failed  to  make  payment  and  elected  to  rely  upon  some  custom 
which  might  operate  to  save  the  policy  from  forfeiture,  what 
was  the  situation?  Only  this,  that  as  there  had  become 
engrafted  upon  the  authority  of  the  agents,  by  force  of  the 
company's  sanction,  a  power  to  accept  payment  of  past-due 
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premiums  in  those  cases  where  the  physical  conditions  of  the 
assnred  were  unchanged,  they  might  subsequently  be  willing 
and  able  to  deliver  to  him  a  renewal  receipt  upon  his  payment 
of  the  past-due  premium.  Assuming  his  knowledge  of  the 
existence  of  such  a  custom  in  the  oflSce,  it  was  not  a  fact  which 
so  far  changed  the  situation  as  to  have  entitled  him  to  rest 
upon  it  with  the  same  security  as  upon  a  new  agreement  with 
respect  to  the  time  of  payment,  vaUdly  made  and  enforcible 
against  the  company.  He  simply  threw  himself  upon  the 
chances  of  life  and  of  the  exercise  by  the  agents  of  a  condi- 
tional authority  to  act. 

No  further  notice  was  required  from  the  company  to  the 
deceased.  The  notice  provided  to  be  given  by  the  statute  as 
a  condition  of  its  right  to  declare  a  policy  lapsed  for  non-pay- 
ment of  an  annual  premium  was  not  necessary,  inasmuch  as  it 
had  duly  given  the  notice  before  the  premium  became  due, 
which  the  statute  has  'provided  for.  The  statute  does  not 
apply  to  this  case.  (Chap.  341,  Laws  1876,  and  chap.  321, 
Laws  1877.) 

For  the  reasons  given,  the  trial  judge  erred  in  directing  a 
verdict  for  the  full  amount  claimed  to  be  due  under  the  policy. 
Upon  the  evidence,  the  company  was  only  liable  for  four- 
twentieths  of  its  amount ;  or  the  sum  of  $1,000,  and  interest 
accrued  thereon. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event ;  or,  if  the  plaintiflE  shall  stipulate 
that  the  judgment  shall  be  reduced  to  the  sum  of  $1,040,  the 
amoimt  conceded  to  be  due  by  the  defendant  company,  and 
the  costs  of  the  action  to  and  including  the  trial  of  the  issues 
at  Circuit,  the  judgment  may  be  aflSrmed  as  so  modified.  In 
such  event,  costs  are  awarded  to  the  appellant  at  General  Term 
and  in  this  court,  and  are  to  be  deducted  from  the  judgment. 

All  concur,  except  O'Brien  and  Maynard,  JJ.,  dissenting. 

Judgment  reversed. 
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140     87 
Thb  People  of  the  State  of  New  York,  AppeDant,  v.      ^^^    ^^> 

Leonardo  Larubia,  Respondent.  \^   ^      \ 

Where,  upon  a  criminal  trial,  a  juror  was  challenged  by  the  defense  for     140  87 

cause,  and  the  challenge  being  overruled,  the  juror  was  excluded  upon  .^  *  ^^ 
a  peremptory  challenge,  and  it  appeared  that  when  the  panel  was  full, 
all  of  defendant's  peremptory  challenges  were  not  exhausted,  held, 
that,  as  defendant  was  not  harmed  by  any  error  on  the  part  of  the  court 
in  overruling  the  challenge  for  cause,  if  there  was  such  error,  it  was  not 
a  ground  for  reversal. 

Jl  ieem9  that  if  defendant  had  omitted  to  challenge  peremptorily  and  the 
juror  had  sat  in  the  case,  the  exceptions  growing  out  of  the  challenge  for 
cause  would  have  been  here  for  review. 

FiBople  V.   Bodine  (1  Den.   881);  Freeman  v.   P«?pfe  (4  id.  9);  People  v. 

.  MeQuade  (110  N.  Y.  284),  distinguished. 

^Upon  the  trial  of  an  indictment  for  murder  in  killing  R.,  it  appeared  that 
defendant  shot  the  deceased  with  a  pistol  during  an  affray  commenced 
by  tlie  deceased.  The  prosecution  was  permitted  to  show,  under  objec- 
tion and  exception,  tliat  about  three  months  before  the  homicide,  defend- 
ant interposed  in  a  quarrel  between  two  women,  in  behalf  of  one  of 
them,  and  drew  a  pistol.     Held,  error.  / 

It  appeared  that  defendant  had  form^ly  lived  in  illicit  relations  with  a 
woman  who  afterwards  lived  with  R.  A  witness  for  the  prosecution 
was  permitted  to  testify  to  declarations  of  the  woman  to  defendant, 
made  some  months  prior  to  the  homicide  when  the  deceased  was  not 
present,  that  if  R.*s  life  were  not  taken,  they  would  not  be  happy.  It 
did  not  appear  that  the  declaration  was  called  out  by  anything  said  by 
defendant,  or  that  he  replied,  or  in  any  way  assented  thereto.     Held,  error. 

Reported  below,  69  Hun,  197. 

(Argued  October  28,  1898 ;  decided  November  28, 1898.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  12,  1893,  which  reversed  a  judgment  of  the  Court 
of  Oyer  and  Terminer  of  the  city  and  county  of  New  York 
entered  upon  a  verdict  convicting  defendant  of  the  crime  of 
murder  in  the  second  degree. 

The  facts  and  the  rulings  upon  which  the  reversal  was  had 
are,  so  far  as  material,  stated  in  the  opinion. 

Henry  B.  B,  Stapler  for  appellant.  The  evidence  fully 
supports  the  verdict  of  the  jury  finding  the  defendant  guilty 
of  the  crime  of  murder  in  the  second  degree.     (Penal  Code, 
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§§  179,  184,  205 ;  Shorter  v.  People,  2  N.  Y.  193 ;  People  t. 
Sullivan,  7  id.  396 ;  Pyan  v.  People,  79  id.  593 ;  1  Bishop 
on  Crim.  Law  [7tli  ed.],  §  734 ;  Starkie  on  Ev.  [10th  ed.] 
848 ;  1  Phillips  on  Ev.  632 ;  People  v.  Conrcyy,  97  N.  Y.  77; 
Foster  v.  PeopU,  50  id.  609.)  There  was  no  error  committed 
)>y  the  learned  trial  court  in  overruling  the  alleged  challenge 
of  the  defendant  to  Juror  McKinley.  (Code  Crim.  Pro. 
S§  374,  375,  376,  380, 542 ;  Fresinan  v.  People,  4  Den.  9 ;  Mann 
V.  Glover,  2  (xreen,  195;  Stats  v.  Knigkt,AZ  Maine,  111; 
Powers  V.  Pesqiiines,  38  Mies.  240  ;  State  v.  Dove,  10  Ired. 
471  ;  Drake  v.  Stat^,  53  N.  J.  L.  33 ;  Page  v.  (yNeU,  12  Cal. 
492 ;  People  v.  Peynolds,  16  id.  130  ;  People  v.  McGv/n/gUl^ 
41  id.  429;  Pex)pU  v.  IFaM,  43  id.  447;  PeopU  v. 
BacUey,  49  id.  241 ;  *9if«/(?  v.  Squaires,  2  Nev.  230  ;  Estes  v. 
Richardson,  6  id.  128  ;  /9^A?  v.  Raymond,  11  id.  98  ;  Stater. 
Munchrafh,  78  Iowa,  270  ;  Stale  v.  Lautenschlager,  22  Minn. 
521 ;  /^^(>p/^  v.  McQiiwIe,  110  N.  Y.  124;  J?aZJo  v.  People, 
80  id.  498;  Spies  v.  P^^j?/^,  122  111.  333;  123  U.  S.  168; 
Hojyt  V.  UfaJi,  120  id.  436;  Ilaye^  v.  Missouri,  Id.  71; 
People  V.  Bodine,  1  Den.  304.)  There  was  no  error,  it 
is  submitted,  in  the  admission  of  the  letter  of  Rosa  Dadumo, 
a  witness  for  the  defendant,  to  Pasquale  Maresi,  as  it  showed 
the  strong  hostility  of  the  witness  to  the  deceased.  {Hotchr 
hias  V.  G,  Ins,  Co,,  5  Hun,  90  ;  Starr  v.  Cragin,  24  id.  177 ; 
People  V.  Moore,  15  Wend.  419 ;  People  v.  Thompson,  41 
N.  Y.  6  ;  Schvltse  v.  T.  A.  R,  R.  Co.,  89  id.  242 ;  Ware  r. 
Ware,  8  Maine,  42,  56 ;  Tucker  y.  Welsh,  17  Mass.  160 ; 
Day  V.  Stickn^j,  14  Allen,  255  ;  Marlin  v.  Ba/mes,  7  Wig. 
230 ;  Robinson  v.  Hutchinson,  31  Vt.  443 ;  New  Portland  v. 
Ringfi^U,  55  Mainfe,  172;  Hedge  v.  Clapp,  22  Conn.  262; 
CbAn  V.  Brown,  34  N.  H.  460  ;  People  v.  5ro(?;b,  131  N.  T. 
325  ;  PeopU  v.  TTare^,  29  Hun,  473 ;  92  K  Y.  653.) 

Stephen  S.  Blake  for  respondent.  It  was  error  to  compel 
the  defendants  to  use  a  peremptory  challenge  to  get  rid  of 
Abner  McKinley,  a  juror  approved  and  accepted  by  the 
court.     {People  v.  Casey,  96  N.  Y.  118 ;  BaJhoa  v.  Pextple^ 
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80  id.  484 ;  Cox  v.  PeopU,  Id.  500 ;  People  v.  CoTiieUi^ 
92  id.  85;  Greerifidd  v.  Peoph^  74  id.  277;  People  v. 
Tyrrd,  21  Wkly.  Dig.  493 ;  Peopls  v.  McQuade,  110  K  Y. 
302.)  The  defendant  acted  in  self-defense.  (Penal  Code, 
§  206,  sub.  1.) 

Andrews,  Cb.  J.  It  is  a  decisive  answer  to  the  assignment 
of  error  in  respect  to  tbe  ruling  of  the  trial  judge  in  the  chal- 
lenge of  tbe  juror  McKinley,  that  the  defendant  subsequently 
challenged  him  peremptorily  and  that  when  the  panel  was  full 
and  the  jury  was  sw^orn  there  remained  to  tlie  defendant 
thirteen  peremptory  challenges  unused.  It  is  plain  that  the 
defendant  was  not  harmed  by  any  error  which  may  have  been 
committed  by  the  trial  judge  on  the  trial  of  the  challenge  of 
the  juror  McKinley  for  cause.  The  objectionable  juror  did 
not  sit  on  the  trial.  The  defendant  was  not  deprived  of  any 
advantage  by  being  compelled  to  use  a  peremptory  challenge 
in  order  to  exclude  McKinley  from  the  panel.  The  jury 
which  sat  was,  so  far  as  appears,  accepted  by  the  defendant  with- 
out objection.  The  defendant  did  not  need  the  peremptory 
challenge  used  in  excluding  McKinley  for  any  otlier  jiurpose, 
as  is  conclusively  shown  by  the  fact  that  when  the  jury  was 
accepted  his  right  of  exclusion  had  not  been  exhausted. 

There  has,  we  think,  been  some  misapprehension  as  to  the 
rule  governing  appellate  courts  in  reviewing  decisions  of  trial 
courts,  overruling  challenges  for  cause  made  by  defendants  in 
criminal  cases..  The  cases  of  People  v.  Bodlne  (1  Den.  281) 
and  Freeman  v.  Peoph  (4  id.  0),  which  were  much  considered, 
established  the  principle  that  an  error  in  tlie  niling  of  a  trial 
judge  on  the  trial  of  a  challenge  for  cause,  intei^posed  by  the 
defendant,  to  which  exception  was  duly  taken,  was  not  waived 
by  the  omission  of  the  defendant  to  exercise  the  right  of  per- 
emptory challenge,  although  when  the  jury  was  completed  he 
had  peremptory  challenges  unused.  It  is  unnecessary  to  repeat 
the  argument  by  which  this  conclusion  was  maintained.  A  ref  er- 
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ence  to  the  opinions  of  Judge  Beabdblet  in  those  cases  will 
difidoee  the  grounds  upon  which  the  court  rested  its  judgment. 
This  court  in  People  v.  McQuade  (110  N.  Y.  284),  followed 
the  decisions  in  People  v.  Bodine  and  Freeman  v.  PeopU 
upon  this  point.  In  the  McQuade  case  three  jurors  clialienged 
by  the  defendant  for  bias  were  held  by  the  trial  court  to  be 
competent,  and  to  this  ruling  exception  was  taken  by  the 
defendant.  The  challenged  jurors  sat  as  jurors  in  the  case. 
This  court  held  that  the  jurors  challenged  were  not  competent 
and  that  the  challenges  should  have  been  sustained.  The 
point  was  taken  in  behalf  of  the  People  that  the  defendant 
could  have  challenged  them  peremptorily,  and  that  no  legal 
injury  resulted  from  the  erroneous  ruUng  since  it  appeared 
that  when  the  jury  was  sworn  the  defendant  had  four  avail- 
able peremptory  chdSlenges.  The  court  overruled  this  con- 
tention upon  the  authority  of  the  two  cases  refeirred  to. 

The  question  now  presented  is  quite  different.  McKinley 
did  not  sit  as  a  juror.  The  defendant  did  not  see  fit  to  stand 
upon  his  exception  to  his  competency,  but  excluded  him  upon 
peremptory  challenge,  and  when  the  jury  was  sworn  he  had  a 
large  number  of  peremptory  challenges  unused.  The  case  of 
Freeman  v.  People  is  a  precise  autliority  also  upon  this  ques- 
tion. In  that  case  some  of  the  challenged  jurors  were  allowed 
to  sit  and  others  were  peremptorily  challenged  after  the  chal- 
lenge for  cause  by  the  defendant  had  been  overruled.  It  was 
held  that  as  to  the  jurors  who,  after  challenge  for  cause  had 
been  overniled,  were  excluded  upon  peremptory  challenge, 
the  exceptions  taken  upon  the  trial  of  the  challenge  were 
unavailable.  Beardsley,  J.,  said :  '*  Various  exceptions  were 
taken  by  the  prisoner's  counsel  to  points  made  and  decided  in 
disposing  of  their  cliallenges ;  and  although  the  several  jurors 
thus  challenged  were  ultimately  excluded  by  the  peremptory 
challenges  of  the  prisoner,  it  is  now  urged  tliat  these  exceptions 
are  still  open  to  examination  and  i-eview  in  this  court.  I  think 
otherwise.  The  prisoner  had  the  power  and  right  to  use  his 
peremptory  challenges  as  he  pleased,  and  the  court  cannot 
judicially  know  for  what  cause  or  with  what  design  he  resorted 
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to  them.  He  was  free  to  use  or  not  to  use  them  as  he  thought 
proper ;  but  having  resorted  to  them,  they  must  be  followed  out 
to  all  their  legitimate  consequences.  Had  he  omitted  to  make 
peremptory  challenges,  his  exceptions  growing  out  of  the 
various  challenges  for  cause  would  have  been  regularly  here 
for  review.  But  he  chose  by  his  own  voluntary  act  to  exclude 
these  jurors ;  he  thus  virtually  and,  as  I  think,  effectually 
blotted  out  such  errors,  if  any,  as  had  previously  occurred  in 
regard  to  them."  Tliis  decision  of  the  court  in  Freeman  v. 
People^  that  the  use  of  a  peremptory  challenge  after  challenge 
for  cause  has  been  overruled,  precludes  the  party  from  avail- 
ing himself  of  any  exception  taken  on  the  trial  of  the  chal- 
lenge for  cause,  has  never  been  overruled.  The  point  was  not 
involved  in  the  McQuade  case.  The  doctrine  was  explained 
and  perhaps  qualified  in  People  v.  Casey  (96  N.  Y.  115), 
which  held  that  it  did  not  apply  in  a  case  where  it  appeared 
that  before  the  jury  was  fully  impanelled  all  the  peremptory 
challenges  of  |l  defendant  had  been  exhausted.  In  that  case 
the  court  said :  "'Where,  by  the  erroneous  rulings  of  the 
court,  a  defendant  is  obliged  to  exhaust  his  peremptory  chal- 
lenges, it  is  clear  he  is  harmed  and  has  just  cause  to 
complain."  In  People  v.  Carpenter  .(102  X.  Y.  240),. 
the  doctrine  of  Freeman  v.  People  was  in  substance 
re-asserted  by  Ruger,  Ch.  J.,  but  the  decision  was  placed 
on  the  ground  that  the  jurors  challenged  were  competent. 
The  Supreme  Court  of  the  United  States  has  applied  the 
rule  declared  in  Freem>an  v.  People  in  a  case  where  jurors 
challenged  for  cause  were  subsequently  excluded  on  peremp- 
tory challenge,  there  being  when  the  jury  was  sworn  per* 
emptory  challenges  unused.  {Hopt  v.  Utah^  120  U.  S.  436; 
Spie9  V.  Illinois,  123  id.  168.)  We  think  the  doctrine  of 
Freeman  v.  Peojile,  as  explained  in  People  v.  Casey^  is 
founded  in  reason  and  should  be  adhered  to.  If  error  was 
committed  on  the  trial  of  the  challenge  for  cause,  it  l>ecame 
mereljr  technical  when,  after  filling  the  panel,  it  appeared  that 
the  use  of  the  peremptory  challenge  did  no  harm  to  the 
defendant.     Section    542  of  the   Criminal    Code    declares : 
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*' After  hearing  the  appeal  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties." 
This  rule  applies  in  respect  to  the  point  just  considered.  We 
are  unable,  therefore,  to  agree  with  the  General  Term  that 
error  conmiitted  v'^n  the  trial  of  the  challenge  for  cause  was 
available  to  authorize  a  reversal  of  the  conviction.  But  we 
think  the  reversal  should  be  sustained  for  error  in  the  admis- 
sion of  evidence. 

The  defendant  was  convicted  of  murder  in  the  second 
degree  for  killing  one  Riverito  by  shooting  with  a  pistol  on 
the  evening  of  November  16,  1891.  There  was  much  doubt 
on  the  evidence  as  to  the  grade  of  the  offense.  The  deceased 
sought  the  quarrel.  He  committed  a  gross  indignity  upon 
the  person  of  the  defendant.  Afterwards,  when  the  latter 
left  the  urinal,  the  deceased  followed  him  and  knocked  him 
down,  prompted  apparently  by  jealousy.  The  deceased  had 
formerly  lived  in  illicit  relations  with  one  Rpsa  Dadumo, 
who  afterwards  lived  with  the  defendant.  There  is  great 
contradiction  in  the  evidence  as  to  the  circumstances  of  the 
shooting,  and  upon  the  point  whether  it  occurred  while  the 
deceased  was  continuing  his  assault  on  the  defendant  or  after 
he  had  discontinued  it.  The  face  and  head  of  the  defendant 
after  the  affray  were  found  to  be  very  much  bruised  and  cut 
and  his  person  was  covered  with  blood.  It  was  claimed  that 
this  in  part  at  least  was  the  result  of  blows  inflicted  at  the 
time  of  his  arrest. 

On  the  trial  the  People  were  permitted  to  show  that  in 
July  previous  to  the  November  when  the  homicide  was  com- 
mitted, on  the  occasion  of  a  quarrel  between  Rosa  Dadumo 
and  a  woman  named  Domenica  Manchesi  in  relation  to  some 
money  transactions,  the  defendant  came  up  and  interposed  in 
the  quarrel  in  behalf  of  Rosa  Dadurno  and  drew  a  revolver. 
The  evidence  was  objected  to  and  a  motion  was  made  in 
tehalf  of  the  defendant  that  it  should  be  stricken  out,  which 
was  denied  and  exception  was  duly  taken.  This  evidence 
was  incompetent  and  was  calculated  to  prejudice  the  jury. 
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The  fa<9t  that  the  defendant  shot  the  deceased  with  a  pistol 
which  lie^icarried  on  his  person  was  undisputed.  It  had  been 
proved  by  several  witnesses.  The  purpose  of  the  evidence 
plainly  was  to  show  that  the  defendant  was  of  a  quarrelsome 
disposition  and  was  ready  to  use  a  pistol  on  any  oceafiion, 
without  any  adequate  justification.  The  evidence  did  not 
explain  or  tend  to  explain  the  relations  between  the  defend- 
ant and  the  deceased,  nor  did  it  throw  any  light  upon  the 
issue  whether  the  defendant,  in  shooting  Riverito,  acted  witli- 
out  adequate  provocation  or  with  a  reckless  disregard  of 
human  life.  If  it  was  admitted  as  the  basis  for  such  an 
inference,  it  was  error,  because  the  facts  sought  to  be  inferred 
could  not  be  proved  by  showing  his  reckless  conduct  on  other 
occasions,  and  no  other  reason  for  its  admission  is  apparent,  y 

We  are  also  of  opinion  tliat  error  was  committed  in  jfer- 
mitting  a  witness  to  testify  to  the  declarations  of  Rosa  Dadumo 
to  the  defendant,  made  some  months  prior  to  the  homicide,  as 
follows :  "  If  Biverito's  life  is  not  taken  we  will  not  be 
happy."  It  does  not  appear  that  the  declaration  was  caUed 
out  by  anything  said  by  the  defendant,  or  that  he  made  any 
reply  to  it,  or  in  any  way  assented  to  it.  The  deceased  was 
not  present.  So  far  as  the  record  shows  this  was  the  only 
reference  made  to  tlie  deceased  on  this  occasion.  We  can  per- 
ceive no  ground  upon  which  the  admission  of  this  evidence 
can  be  justified.  It  was  not  oflEered  to  affect  the  credibility 
of  Rosa  Dadumo.  She  had  not  been  examined  as  a  witness. 
It  was  given  as  evidence  in  chief.  The  fact  that  Rosa  Dadumo 
entertained  malevolent  feelings  towards  the  deceased,  and 
expressed  them  to  the  defendant,  and  that  he  remained  silent, 
does  not  justify  an  inference  that  he  entertained  the  same  feel- 
ings, or  shared  in  the  belief  that  the  taking  of  Riverito's  life 
was  essential  to  his  happiness. 

For  the  errors  mentioned  we  think  the  judgment  of  the 
General  Term  reversing  the  conviction  should  be  affirmed. 

All  concur. 

Judgment/affirmed. 
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Thb  Hyqeia  "Water  Ice  Company,  Appellant,  v.  The  New 
York  Hygeia  Ice  Company  (Limited),  Respondent. 

In  an  action  to  restrain  defendant  from  the  use  of  its  corporate  name,  on 
the  ground  that  it  so  closely  resembled  that  of  plaintiff  as  to  be  cal- 
culated to  deceive  the  public,  these  facts  appeared:  Plaintiff  was  incor- 
porated March  1,  1890,  under  the  General  Manufacturing  Act  (Chap. 
40,  Laws  of  1848),  with  a  capital  of  |5,000,  but  half  of  which  was 
erer  paid  in,  and  it  never  actually  engaged  in  any  business.  Defend- 
ant was  incorporated  under  the  Business  Corporation  Act  (Chap.  611, 
Laws  of  1875),  April  1,  1800;  its  corporate  name  was  selected  in  Jan- 
uary, 1800;  its  capital  was  $300,000,  all  of  which  was  paid  in,  and  it 
commenced  business  immediately  after  its  incorporation.  The  corpo- 
rators had  no  knowledge  of  the  use  of  the  word  **  Hygeia"  by  any  other 
ice  company  until  after  its  business  was  in  full  operation.  There  was  no 
finding  or  sufficient  proof  that  any  one  was  deceived  by  the  use  of  the 
name.  Held,  that  plaintiff  had  no  al^solute  right  to  the  aid  of  the 
equitable  powers  of  the  court,  but  it  might  be  withheld  in  the  exercise 
of  a  sound  discretion;  and  that  under  the  circumstances  it  was  properly 
denied. 

(Argued  October  10,  1893;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  July  24,  1892,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Gha/rles  Steele  for  appellant.  The  form  of  action  is  appro- 
priate. (Story's  Equity  [11th  ed.],  §  826 ;  Poppenhusen  v.  JT. 
y.  G.  P.  Co.,  4  Blatchf.  184 ;  iT.  Y.  G.  S,  Co.  v.  A.  G.  S. 
Co.,  20  id.  386 ;  Butler  v.  Ball,  28  Fed.  Rep.  754 ;  Wood- 
worth  V.  Stone,  3  Story,  749,  750;  C  P.  P.  Co.  v.  M.  B. 
Co.,  49  Fed.  Rep.  930  ;  Wheeler  v.  C.  P.  Co.,  10  Blatchf. 
181.)  It  is  unnecessary  to  show  a  fraudulent  intent  on  the 
part  of  the  defendant.  (  Waterfnan  v.  Shipman,  130  N.  T. 
301 ;  B.  Co.  V.  Owens,  L.  R.  [23  Ch.  Div.]  371 ;  G.  F.  (&  Z. 
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A.  Co.  vrG.  cfe  6.  Ins.  Co.,  50  L.  J.  [N.  S.]  253 ;  A.  G.  P. 
Co.  V.  O.  P.  Co.,  25  Hun,  398  ;  Holmes  v.  Holraes,  37  Conn. 
278.)  The  plaintiff  is  entitled  to  the  exclusive  use  of  its  cor- 
porate name.  {Sdchow  v.  Baker,  93  N.  Y.  59 ;  GodiUot  r. 
Jla^rris,  81  id.  263 ;  Z.  M.  Co.  v.  T.  M.  Co.,  138  U.  8.  537, 
547 ;  BurUm  v.  Stratton,  12  Fed.  Rep.  696,  702 ;  (7.  Co.  v. 
r.  Ci>.,  23  id.  94;  Newman  v.  ^Ztwe/,  51  N.  Y.  189 ;  P.  M. 
Co.  V.  P.  M.  P.  Co.,  135  id.  24 ;  Carvoll  v.  ErthelUr,  1  Fed. 
Kep.  688,  690,  691 ;  MetzUr  v.  Fi;orf,  L.  R.  [8  Ch.  Div.]  606 ; 
Ilookhara  v.  Pottage,  L.  R.  [8  Ch.  App.]  91 ;  Coleman  Vi 
Crump,  70  N.  Y.  573 ;  B.  Co.  v.  M.  J.  S,  Bank,  L.  R.  [9  Ch. 
Div.]  560 ;  State  v.  Doyle,  40  Wis.  175, 188 ;  /.  R.  Corp.  v.  Os- 
mun,  76  Mich.  162, 172;  State  v.  F.  Ins.  Co.,  39  Minn.  538, 539; 
Hutchinson  v.  McGrath,  92  Mo.  355  ;  McCond  v.  High,  24 
Iowa,  336 ;  A.  G.  P.  Asm.  v.  G.  P.  Co.,  25  Hun,  398  ;  State 
V,  McGrath,  92  Mo.  355;  Holmes  v.  Holmes,  37  Conn.  278; 
Ex  parte  Walker,  1  Tenn.  Ch.  97 ;  M.  D.  Assn.  v.  Z).  M. 
Agency,  25  111.  App.  250;  7  N.  Y.  S.  R.  871;  11  Fed. 
Rep.  495;  Knott  v.  Morgan,  2  Keen,  213;  Constable  v. 
Brewster,  3  Ct.  of  Sess.  Cas.  215 ;  Chappell  v.  Davidson,  2 
K.  &  J.  123;  F.  S.  Co.  v.  C.  F.  S.  Co.,  54  Fed.  Rep.  175; 
Hutchinson  v.  Covert,  51  id.  832 ;  Clement  v.  Maddich,  1 
Giff.  98.)  There  is  no  dispute  as  to  what  the  respective  cor- 
porate names  of  the  plaintiff  and  defendant  are,  nor  is  there 
any  conflict  of  testimony  upon  the  subject.  The  only  ques- 
tion presented  in  the  case  is  a  pure  question  of  law  as  to 
whether  or  not  confusion  would  be  Ukely  to  arise  between  the 
two  corporations  to  the  injury  of  the  plaintiff.  The  testi- 
mony of  witnesses  is  unnecessary.  The  court  may  base  its 
conclusion  upon  a  comparison  of  the  respective  names.  (  Von 
Mumm  V.  Frash,  56  Fed.  Rep.  830 ;  Coats  v.  T.  Co.,  149  U. 
S.  562;  Fisher  v.  Blank,  188  K  Y.  244;  j\rewhy  v.  0.  C. 
It  Co.,  Deady,  609;  M.  D.  Assn.  v.  D.  M.  Agency,  25  111. 
App.  250.) 

« 
George  E.  Mott  for  respondent.     The  burden  of  proof  is 
on  the  plaintiff  to  show  that  confusion  arises  in  the  two  corpo- 


96  H.  W.  I.  Co.  V.  N.  Y.  H.  I.  Co,  [I^ov., 

Opinion  per  Curiam,  [Vol.  140. 


rate  names,  and  that  they  are  so  similar  as  to  deceive ;  and  it 
has  failed  in  this  case  to  give  any  satisfactory  evidence  in  that 
direction.  {H.  cfe  B,  Co,  v.  Ji.  cfe  M.  Co.,  27  N.  Y.  S.  R 
808.)  The  word  "  Hygeia "  in  the  title  Ilygeia  Water  Ice 
Company  being  merely  descriptive  of  character  or  quality, 
cannot  be  exclusively  appropriated  as  a  trade  mark.  {KoliUr 
V.  Sanders,  21  Abb.  [X.  C]  95  ;  Caswell  v.  Davis^  58  N.  Y. 
223 ;  Corwin  v.  Daly,,  7  Bosw.  222.)  An  exception  to  a  find- 
ing of  fact  will  not  authorize  a  reversal  of  the  judgment, 
unless  the  following  three  conditions  appear :  That  there  is  no 
competent  testimony  to  sustain  the  finding ;  and  that  the  con- 
clusion of  law  necessarily  depended  on  said  finding;  and, 
further,  that  there  is  no  other  fact  presented  by  the  evidence, 
and  which  the  court  might  have  found,  which  will  justify  its 
conclusion  of  law  and  the  judgment  based  thereon.  {Ca>»weU 
V.  Davis,  58  N.  Y.  223.) 

Per  Curiam.  The  plaintiff  sought  to  restrain  the  defend- 
ant from  the  use  of  its  corporate  name,  on  the  ground  that 
such  name  so  nearly  resembled  that  of  the  plaintiff  as  to  be 
calculated  to  deceive  persons  dealing  with  them.  The  plain- 
tiff wa8  incorporated  March  1,  1890,  pursuant  to  chapter  40 
of  the  Laws  of  1848,  and  the  acts  amendatory  thereof,  imder 
the  name  of  the  "Hygeia  Water  Ice  Company."  The 
defendant  was  incorporated  April  1, 1890,  pursuant  to  chapter 
611  of  the  Laws  of  1875,  under  the  name  of  the  "  New  York 
Hygeia  Ice  Company,  Limited."  The  corporate  name  of  the 
defendant  was  selected  by  the  incorporators  in  January,  1890, 
but  under  the  act  of  1875  it  was  necessary  to  procure  sub- 
scriptions to  the  capital  stock  and  comply  with  the  provisions 
of  that  act  before  the  incorporation  was  perfected.  This 
occurred  on  the  first  of  April  following,  and  the  capital  then 
fixed  At  $200,000  was  all  paid  in  and  subsequently  increased 
to  $300,000,  all  of  which  was  paid.  The  original  capital  was 
used  in  procuring  the  necessary  plant,  machinery  and  other 
property  necessary  to  the  conduct  of  the  business,  which  was 
commenced  almost  immediately  after  the  incorporation  was 
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finally  completed.  The  incorporators  tnen  had  no  knowledge 
of  the  use  of  the  word  "  Hygeia  "  by  any  other  ice  company, 
nor  until  the  commencement  of  this  action,  September  25, 
1890,  when  its  business  was  in  full  operation.  The  plaintiff 
company,  as  we  have  seen,  was  actually  organized  a  month 
before  the  defendant,  the  provisions  of  the  act  of  1848  not 
recfuiring  compliance  with  such  formaUties  as  the  act  of  1875, 
with  three  stockholders  and  an  authorized  capital  of  $5,000, 
but  half  of  which  was  ever  paid  in.  It  has  never  actually 
engaged  in  the  business  of  manufacturing  ice  or  any  other 
business,  and  its  sole  property  consists  in  its  corporate  franchise. 
It  is  apparent  from  these  facts  that  there  was  no  fraudulent 
intent  on  the  part  of  the  defendant  to  appropriate  the  plain- 
tiflps  name  or  any  part  of  it,  and  that  the  reasons  for  the  inter- 
ference of  a  court  of  equity  are  not  very  strong.  In  such 
cases  a  party  has  no  absolute  right  to  the  aid  of  the  equitable 
powere  of  the  court,  but  they  may  be  withheld  in  the  exercise 
of  a  sound  discretion  as  the  facts  and  circumstances  of  the 
case  may  require.  {Calhoun  v.  Millardy  121  N.  Y.  69.) 
There  were  many  considerations  in  the  case  which  equity 
could  not  ignore.  The  fact  that  the  word  "Hygeia"  had 
been  used  before  the  plaintiff  was  incorporated  as  part  of  the 
name  of  a  water  company,  the  large  capital  invested  by  the 
defendant  and  the  extent  of  its  business  and  the  expense  of 
conducting  it,  as  well  as  the  good  faith  of  all  its  proceedings, 
the  comparatively  insignificant  financial  and  business  interests 
of  the  plaintiff  to  be  affected,  aside  from  the  corporate  name, 
were  all  circumstances  which  a  court  of  equity  could  properly 
take  notice  of  when  asked  to  interfere  by  injunction. 

The  gravamen  of  the  action  is  that  the  defendant  has 
appropriated  and  is  using  a  corporate  name  calculated  to  con- 
fuse and  deceive  the  public  to  the  plaintiff's  injury.  There  is 
no  finding  and  no  satisfactory  proof  that  the  defendant,  by 
the  use  of  the  name,  ever  deceived  any  one  or  that  any  con- 
fusion as  to  identity  was  ever  produced  in  consequence.  The 
two  corporations  certainly  have  different  names,  though  the 
word  "  Hygeia "  occurs  in  both.  But  this  fact  would  not 
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warrant  us  in  assuming  as  matter  of  law  that  the  name  adopted 
by  the  defendant  has  deceived  the  public  or  is  calculated  to 
deceive  them,  or  that  any  confusion  with  reference  to  the 
identity  of  the  two  corporations  exists  to  the  prejudice  of  the 
plaintijS  in  consequence  of  the  defendant's  acts. 

Courts  of  equity  must,  in  such  cases,  assume  that  the  public 
will  use  reasonable  intelligence  and  discrimination  with  refer- 
ence to  the  names  of  corporations  with  which  they  are  deal- 
ing or  intend  to  deal,  the  same  as  in  cases  of  individuals 
bearing  the  same  or  similar  names.  It  is  timely  enough  in 
such  cases  for  equity  to  use  its  extraordinary  powers  when  it 
appears  that  deception  or  confusion  has  in  fact  resulted  from 
the  use  of  a  word  or  a  name  or  when  it  clearly  appears  that 
such  result  is  likely  to  follow.  But  we  think  that  the  court 
was  not  bound  to  hold  in  this  case  that  the  defendant  corpo- 
ration, by  reason  of  the  corporate  name  which  it  adopted,  has 
been  mistaken  for  the  plaintiff  or  is  likely  to  be.  So  that  the 
conditions  upon  which  courts  of  equity  are  accustomed  to  act 
in  such  cases  were  not  present  in  this  case,  and  there  being  no 
error  in  the  disposition  made  of  it  by  the  court  below,  the 
judgment  should  be  affirmed,  with  costs* 

All  concur. 

Judgment  affirmed. 
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William  D.   Mills,  as  Administrator,  etc.,  Appellant,  v. 
Joseph  Husson,  as  Trustee,  etc.,  et  al.,  Bespondents. 

The  provision  of  the  Statute  of  Uses  and  Trusts  (1  R.  S.  780,  g  67),  as 
amended  in  1875  (Chap.  645,  Laws  of  1875),  which  declares  that  "  where 
an  estate  has  been  conveyed  to  trustees  for  the  benefit  of  creditors 
*  *  *  such  trust  shall  be  deemed  discharged  at  the  end  of  twenty -five 
years  from  the  creation  of  the  same,"  and  the  estate  conveyed,  not 
granted  or  conveyed  by  the  trustee,  shall  revert  to  the  grantor  or  person 
claiming  imder  him,  etc. ,  "  to  the  same  effect  as  though  such  trust  had  not 
been  created,"  applies  to  personal  as  well  as  real  estate. 

The  amendment  also  applies  to  assignments  previously  executed,  and  is 
constitutional. 

Under  the  act  of  1885  (Chap.  880,  Laws  of  1885),  conferring  upon 
the  Supreme  Court  and  its  justices  the  jurisdiction  conferred  upon 
County  Courts  and  county  judges  by  the  General  Assignment  Act  (Chap. 
466,  Laws  of  1877),  and  the  amendments  thereto,  the  Supreme  Court  has 
concurrent  jurisdiction  with  the  County  Court  of  an  action  to  compel 
an  assignee  for  the  benefit  of  creditors  to  account. 

In  such  an  action  it  appeared  that  the  assignment  was  executed  in  1855 ; 
defendant  was  appointed  assignee  in  1868  in  place  of  the  original 
assignee,  deceased ;  that  there  came  to,  and  still  remained  in,  his  hands  as 
such  assignee  about  $4,000.  Plaintiff  produced  in  evidence  an  instru* 
ment  under  seal,  executed  and  acknowledged  by  the  assignor  ip  1884, 
by  which,  for  a  consideration  expressed,  he  granted  and  assigned  to 
plaintiff  as  administrator,  with  the  will  annexed  of  the  deceased  assignee, 
all  claims  and  causes  of  action  which  he  (the  assignor)  then  had  or 
should  thereafter  acquire  against  defendant  "as  trustee  or  otherwise  of 
the  assigned  estate/'  and  all  his  right  and  interest  in  the  assigned  prop* 
erty.  Held,  that  every  right  of  the  assignee  capable  of  transfer  passed 
to  plaintiff  by  the  instrument ;  that  under  it  the  latter  had  a  sufiftcient 
interest  to  enable  him  to  maintain  the  action,  and  he  was  entitled  to  the 
relief  sought. 

(Argued  October  9, 1893 ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  April  1,  1892,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term,  and  also  affirmed  an  order  denying  aa 
application  by  plaintiff  to  open  the  cause  for  further  proofs. 
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The  nature  of  tlie  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Fisher  A.  Baker  for  appellant.  The  fund  now  held  by 
Mr.  Husson  is  to  be  regarded  as  consisting  of  both  real 
and  personal  property.  (Mills  v.  JUills^  28  Barb.  454  ;  Laws 
of  1875,  chap.  545.)  Section  67  of  the  Statute  of  Uses  and 
Trusts  applies  to  the  entire  fund,  whether  it  be  regarded  as 
real,  personal  or  mixed.  {Kittell  v.  Oshom^  4  T.  &  0.  48 ; 
Cranston  v.  Plmnb^  54  Barb.  59,  75,  76 ;  Watkins  v.  Vroo- 
man,  51  Hun,  181 ;  Cook  v.  Lowry^  95  N.  Y.  108 ;  In  re 
Crossman^  113  id.  503 ;  Everitt  v.  Everitty  29  id.  72 ;  Bliven 
V.  Seymour^  88  id.  478 ;  Van  Brunt  v.  Van  Bnmt^  111  id. 
179,  187 ;  Graff  v.  Bonnett,  31  id.  13 ;  Williams  v.  T/iom,  70 
id.  272 ;  Cutting  v.  Cuttin^^  86  id.  546 ;  TiMen  v.  Green, 
130  id.  74;  iT.  Y.  Z.  Ins.  Co,  v.  Livingston,  133  id.  127; 
Morse  Y.  Gould,  11  id.  288;  People  v.  Bacon,  99  id.  279; 
Hetzel  V.  Barber,  69  id.  1,  13 ;  Sharpsteen  v.  TiUou,  3  Cow. 
651 ;  Jackson  v.  Jansen,  6  Johns.  74 ;  O^Brien  v.  Mooriey,  5 
Duer,  54 ;  Peck  v.  Brown,  26  How.  Pr.  374  ;  Nicoll  v.  Wal- 
worth, 4  Den.  388 ;  Lathrop  v.  Dunlop,  4  Hun,  215 ;  Kip  v. 
Hirsch,  103  N.  Y.  572.) 

Dennis  McMahon  for  respondent.  As  transferee  of  the 
assignor,  J.  Doremus  Mills,  plaintiff  acquired  no  rights  what- 
ever under  the  act  of  1875  (Chap.  545,  p.  618).  {McCahiU 
V.  Hamilton,  20  Hun,  388 ;  Kip  v.  Hirsch,  18  Abb.  [N.  C] 
167 ;  103  N.  Y.  565.) 

O'Brien,  J.  The  plaintiff,  claiming  to  represent  a  creditor 
of  Jacob  D.  Mills,  who  made  an  assignment  for  the  benefit  of 
creditors,  and  as  the  assignee  of  the  reversionary  interest  in  the 
assigned  estate,  sought  to  compel  an  accounting  by  the  defend- 
ant, as  the  substituted  assignee  or  trustee  under  the  assign- 
ment, and  has  failed  substantially  upon  the  ground  that  he  did 
not  establish  any  claim  against  or  interest  in  the  assigned 
estate. 
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Jacob  D.  Mills  made  an  assignment  for  the  benefit  of  cred- 
itors to  William  Dolsen,  his  father-in-law,  June  11, 1855.  The 
assiguee  was  directed  to  pay  certain  preferred  debts  described 
in  the  assignment,  and  among  them  '^  all  indebtedness  or  sum 
or  sums  of  money  due,  or  to  grow  due,  owing  by  said  J.  D. 
Mills,  or  for  which  he  is  in  anywise  liable  to  William  Dolsen 
and  Charles  B.  Hart,  respectively,  and  for  which  they  are 
respectively  liable  on  account  of  said  J.  D.  Mills."  Dolsen, 
the  assignee,  entered  upon  the  performance  of  the  duties  of 
the  trust,  collected  about  $4,000,  which  he  disbursed,  except 
$529.58,  and  died  in  January,  1865,  leaving  an  estate  of  about 
$30,000. 

An  inventory  of  the  personal  estate  was  filed  December  6, 
1866,  by  his  daughter,  Phebe  A.  Mills,  the  wife  of  the  assignor, 
w!ho  had  been  appointed  administratrix,  and  it  contains  no 
claim  or  obligation  against  the  assignor.  In  January,  1872, 
the  plaintiff  was  appointed  administrator  de  bonis  non  of  Dol- 
sen's  estate,  and  on  March  26,  1868,  the  defendant  was 
appointed  assignee  of  MiUs  in  place  of  Dolsen,  deceased,  and 
there  came  to  his  hands  as  such  assignee  as  part  of  the 
assigned  estate,  applicable  to  the  payment  of  debts,  about 
$4,000,  which  still  remains  in  his  hands,  never  having  been 
distributed.  The  plaintiff  brought  this  action  to  compel  the 
defoDdant  Husson,  m  substituted  assignee,  to  account  and 
make  distribution  of  the  fund  in  his  hands.  Such  of  the 
preferred  creditors  as  were  then  living  and  the  personal 
representatives  of  those  that  had  died,  or  the  heirs  or  next 
of  kin,  were  also  made  parties  defendant,  all  of  whom,  except 
the  assignee,  failed  to  answer.  The  assignee  by  his  answer 
put  in  issue  many  of  the  material  allegations  of  the  com- 
plaint, and  set  up  the  Statute  of  Limitations  and  other 
defenses,  and  denied  that  the  plaintiff,  as  creditor  or  trans- 
feree of  the  assignor,  had  any  right,  title  or  interest  in  the 
estate  or  assets,  or  any  right  to  call  him  to  account.  On 
the  trial  the  plaintiff  produced  two  written  instruments  in  sup- 
port of  his  claim  :  (1)  A  promissory  note  of  $10,000,  signed 
by  Jacob  D.  Mills,  the  assignor,  and  another  person,  bearing 
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date  March  16,  1854,  whereby,  twelve  months  after  date,  they 
jointly  and  severally  promised  to  pay  to  William  Dolsen,  the 
assignee,  ten  thousand  dollars,  value  received,  with  semi-annual 
interest.  The  note  on  its  face  recites  that  it  was  given  under  the 
hands  and  seals  of  the  makers,  and  was  in  fact  sealed.  (2)  An 
instrument  under  seal,  and  acKnowledged  January  12, 1884,  exe- 
cuted by  Jacob  D.  Mills,  whereby,  for  considerations  expressed, 
he  did  grant,  assign  and  transfer  to  his  son,  the  plaintiff,  as  admin- 
istrator with  the  will  annexed  of  William  Dolsen,  deceased, 
and  his  successors  and  assigns  forever,  all  accounts,  dues,  debts, 
claims,  rights  and  demands,  actions  and  causes  of  action  at  law 
or  in  equity  which  he  then  held  or  might  thereafter  acquire 
against  the  defendant,  as  trustee  or  otherwise  of  the  assigned 
estate,  and  all  his  right,  title  and  interest  in  or  to  the  property 
included  in  the  assignment  with  authority  to  recover  the  prop- 
erty by  action  at  law  or  in  equity  or  otherwise.  The  courts 
below  have  held  that,  considering  the  long  period  of  time  from 
the  date  of  the  note  to  its  presentation  as  a  claim  against  the 
assigned  estate,  the  character  of  the  proof  as  to  the  manner  in 
which  it  came  to  the  plaintiffs  possession  and  other  circum- 
stances, some  of  which  have  been  referred  to,  the  note  was 
not  evidence  of  a  valid  claim  in  favor  of  the  plaintiff  against 
the  assignee.  It  was  also  held  that,  as  there  was  no  property 
but  money  in  the  hands  of  the  assignee,  no  interest  in  that 
was  acquired  by  the  plaintiff  under  the  transfer  to  him  by 
Jacob  D.  Mills,  the  assignor,  and  the  complaint  was  dismissed. 

The  fund  in  the  hands  of  the  defendant  represented  in  part 
at  least  the  proceeds  of  real  estate  which  belonged  to  the 
assignor,  converted  into  money  by  the  assignee.  Assuming 
for  the  purposes  of  this  appeal  that  the  plaintiffs  claim  under 
the  note  has  been  correctly  disposed  of  as  a  question  of  fact, 
his  right  under  the  transfer  remains  to  be  considered.  The 
sixty-seventh  section  of  the  statute  concerning  uses  and  trusts,  as 
amended  by  chapter  545  of  the  Laws  of  1875,  reads  as  follows : 

"  §  67.  When  the  purposes  for  which  an  express  trust  shall 
have  been  created  shall  have  ceased,  the  estate  of  the  trustees 
shall  also  cease.     And  where  an  estate  has  been  conveyed  to 
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trustees  for  the  benefit  of  creditors,  and  no  different  limitation 
is  contained  in  the  instrument  creating  the  trust,  such  trust 
shall  be  deemed  discharged  at  the  end  of  twenty-five  years 
from  the  creation  of  the  same ;  and  the  estate  conveyed  to 
trustee  or  trustees,  and  not  granted  or  conveyed  by  him  or 
them,  shall  revert  to  the  grantor  or  grantors,  his  or  their  heirs 
or  devisees,  or  persons  claiming  under  them,  to  the  same  effect 
as  though  such  trust  had  not  been  created." 

The  power  conferred  upon  the  assignee  was  to  convert  the 
assigned  property  into  money  and  to  distribute  the  same  jpro 
rata  among  certain  persons  named.  After  the  lapse  of  nearly 
forty  years  the  changes  produced  by  death  have  rendered  it 
difficult  and  perhaps  impossible  to  execute  this  power,  and  in 
some  analogous  cases  it  has  been  held  that  under  such  circum- 
stances the  trust  became  extinct.  {Sharpsteen  v.  TiUou^  3 
Cowen,  661 ;  Hetzel  v.  Barber,  69  N.  Y.  13.)  In  this  case, 
however,  the  trust  was  clearly  discharged  by  force  of  the 
statute  at  the  end  of  twenty-five  years,  and  the  property 
reverted  to  the  assignor,  and  through  him  to  the  plaintiff, 
under  the  transfer,  unless,  as  the  learned  counsel  lor  the 
defendant  claims,  the  statute  relates  solely  to  real  estate.  A 
construction  of  the  statute  which  discharges  the  trust  at  the 
end  of  twenty-five  years  as  to  real  estate,  but  preserves  it 
indefinitely  as  to  personalty,  must  rest  upon  the  language  alone, 
as  no  support  for  that  view  can  be  found  in  considerations 
based  upon  reason  or  justice.  The  language  is  that  "  such 
trust  shall  be  deemed  discharged  at  the  end  of  twenty-five 
years  from  the  creation  of  the  same."  This  means  the  whole 
trust  and  not  a  part  of  it.  It  refers  to  all  the  property 
embraced  in  the  trust,  and  not  to  a  part  of  it  only.  It  refers 
to  a  case  where  all  the  assigned  property  was  personalty  as 
well  as  to  the  case  of  an  assignment  where  the  property  is  all 
or  in  part  realty.  It  is  true  that  the  words  used  are  all  apt  to 
describe  real  estate,  but  they  are  comprehensive  enough  to 
include  personal  also,  and  there  is  no  reason  to  suppose  that 
all  the  property  of  every  kind  was  not  within  the  purpose  of 
the  act  or  the  legislative  intent.     It  applies  when  an  estate  has 
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been  conveyed  to  trustees  for  the  benefit  of  creditors,  and  that 
word  in  the  law  governing  such  assignments  is  used  to  describe 
the  assigned  property  without  regard  to  its  character.  So 
that  even  if  we  had  no  other  guide  in  the  solution  of  the  ques- 
tion except  considerations  drawn  from  the  language  employed 
in  framing  the  amendment,  the  nature  of  the  question  which 
we  must  presume  was  present  to  the  legislative  mind,  the  pur- 
pose that  was  evidently  in  view  and  the  evil  to  be  corrected, 
it  would  be  difficult  to  say  with  any  great  degree  of  confi- 
dence that  personal  property  was  not  intended  to  be  included 
in  the  opei*ation  of  the  act. 

This  conclusion  is  fortified  by  the  decisions  of  the  courts  in 
analogous  cases  in  which  it  has  been  quite  uniformly  held  that 
the  rules  governing  estates  or  interests  in  lands,  whether 
founded  upon  statutes  or  upon  general  principles  of  law, 
should,  as  far  as  practicable,  be  applied  to  estates  or  interests 
of  a  like  character  in  personal  property.  The  statute  itself 
declares  that  certain  limitations  of  future  or  contingent  inter- 
ests in  land  shall  also  be  applied  to  personal  property.  (1  B. 
S.  773,  §  2.)  This  court  has  held  that  the  provision  of  the 
statute  in  regard  to  estates  in  real  property  (1  R.  S.  726,  §  40), 
providing  that  when,  in  consequence  of  a  valid  limitation  of 
an  expectant  estate,  there  shall  be  a  suspension  of  the  power  of 
alienation,  or  of  the  ownership,  during  the  continuance 
of  which  the  rents  and  profits  shall  be  undisposed  of,  and  no 
valid  direction  for  their  accumulation  is  given,  such  rents  and 
profits  shall  belong  to  the  persons  presumptively  entitled  to 
the  next  eventual  estate,  applies  to  personal  property.  {Cook  v. 
Zowrt/j  95  N.  Y.  103, 108 ;  Ddafield  v.  Shipma/n,  103  id.  463.) 

The  statute  declaring  that  every  estate  granted  or  devised 
to  two  or  more  persons  in  their  own  right  shall  be  a  tenancy 
in  common,  unless  expressly  declared  to  be  a  joint  tenancy, 
applies  to  personal  estate.  (1  R.  S.  727,  §  44;  Everitt  v. 
EoeriUj  29  N.  Y.  72 ;  Blwen  v.  Seymour^  88  id.  478 ;  Van 
Brunt  V.  V(m  Brunt,  111  id.  179,  187.) 

In  Oraff  v.  Bennett  (31  N.  Y.  13),  a  creditor  sought  to 
reach  the  income  of  a  fund  for  the  benefit  of  the  debtor  under 
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a  bequest  in  a  will.  It  was  held  that  the  sixty-third  section 
of  the  Statute  of  Uses  and  Trusts,  which  provides  that  no 
person,  beneficially  interested  in  a  trust  for  the  receipt  of  the 
rents  and  profits  of  lands,  can  assign  or  in  any  manner  dispose 
of  such  interest  applied  to  a  trust  of  personal  property.  This 
result  was  reached  by  the  application  of  a  principle  thus  stated 
by  the  learned  judge  who  expressed  the  views  of  tlie  majority 
of  the  court :  "  Even  if  the  provisions  of  the  statute  were  not 
sufliciently '  comprehensive  absolutely  to  require  as  a  per- 
emptory injunction  of  statute  law,  their  application  in  all  their 
length  and  breadth,  and  in  the  same  degree  to  both  classes  of 
property,  the  argument  to  be  derived  from  the  general  simi- 
larity of  the  legislative  enactments,  in  regard  to  both  classes 
of  property,  from  the  similar  if  not  equal  mischiefs  to  be 
remedied,  and  from  the  general  policy  of  the  law,  would 
authorize  a  court  of  equity  in  the  exercise  of  its  acknowledged 
powers,  to  apply  the  same  rule  of  construction  to  both." 

Section  57  of  the  same  statute  provides  that  where  a  trust  is 
created  to  receive  the  rents  and  profits*  of  lands,  and  no  valid 
direction  for  accumulation  is  given,  the  surplus  beyond  what 
may  be  necessary  for  the  education  and  support  of  the  person 
for  whose  benefit  the  trust  is  created,  shall  be  liable  in  equity 
to  the  claims  of  his  creditors,  and  it  has  been  held  that  this 
applied  to  trusts  of  personal  property  for  a  like  purpose  by 
the  analogy  which  the  courts  have  aimed  to  preserve  between 
interests  or  estates  in  land,  or  the  income  thereof,  and 
similar  interests  in  personal  property.  ( WUliofna  v.  ITiorny 
70  N.  Y.  272.)  The  one  hundred  and  twenty-sixth  section  of 
the  article  on  powers  provides  that  "lands  embraced  in  a 
power  to  devise  shall  pass  by  a  will  purporting  to  convey  all 
the  real  property  of  the  testator,"  unless  the  contrary  intent 
appears.  This  court  has  held  that  the  section  applies  to  per- 
sonal estates.  {Cutting  v.  Cutting^  86  N.  Y.  544.)  "  There 
is  certainly,"  said  the  court  in  that  case,  "  much  force  in  the 
position  that  one  body  of  law  should  not  declare  a  different 
rule  for  two  kinds  of  property,  when  there  is  nothing  in  the 
nature  of  either  kind  of  property,  or  in  the  nature  and  effect 
SicKELS— Vol.  XCV.        14 


106  Mills  v.  Husson  et  al.  [Nov,, 


Opinion  of  the  Court,  per  O'Brien.  J.  [Vol.  140. 

of  the  rule  that  calls  for  it."  There  is  nothing  in  the  nature 
of  the  trust  authorized  by  the  statute  for  the  benefit  of 
creditors  that  would  require  or  warrant  the  application  of  one 
rule  to  real  estate  and  another  to  personal,  and  so  we  think 
that  the  amendment  of  1875,  above  referred  to,  should  be 
understood  as  embracing  all  the  property  transferred  to  the 
assignee  whatever  its  character  may  be. 

It  follows  that  there  was  a  material  error  committed  in  tlie 
disposition  of  the  case  in  the  courts  below.  As  the  case  turned 
substantially  upon  this  point,  we  will  not  now  inquire  as  to 
the  effect  of  the  Statute  of  Limitations  or  the  lapse  of  time. 
There  is  nothing  in  the  defendant's  position  to  induce  us  to 
discover  some  ground  for  sustaining  the  judgment  that  was 
not  apparent  to  the  courts  below.  Tlie  assignee  has  no  personal 
or  equitable  right  to  the  fund  in  his  hands,  and  he  should  pay 
it  over  to  the  parties  entitled  to  it  whoever  they  may  be. 

There  is  no  point  made  as  to  the  jurisdiction  of  the  Supreme 
Court  to  entertain  the  action  or  that  the  jurisdiction  of  the 
County  Court  is  exclusive.  Whatever  the  law  was  before  the 
passage  of  the  act  (Chapter  380  of  the  Laws  of  1885),  tlie 
Supreme  Court  has  now  jurisdiction  in  such  cases  concurrently 
with  the  County  Court.  There  is  another  feature  of  the  case 
that  perhaps  deserves  some  notice.  The  assignor  himself,  as 
well  as  the  creditors,  was  competent  to  institute  proceedings 
to  call  the  assignee  to  account.  Every  right  which  was  capable 
of  transfer  passed  to  the  plaintiff  under  the  instrument  exe- 
cuted to  him  by  the  party  creating  the  trust,  and  I  am  unable 
to  see  why  the  plaintiff  does  not  occupy  the  same  position  that 
the  assignor  himself  would  had  he  brought  the  action.  We 
do  not  mean  to  decide  upon  the  record  now  before  us  that  the 
plaintiff  is  entitled  to  the  fund,  or  that  distribution  to  the 
creditors  or  their  personal  representatives  cannot  still  be 
enforced,  notwithstanding  the  long  delay,  as  the  Statute  of 
Limitations  ordinarily  does  not  commence  to  run  in  favor  of  thq 
trustee  of  such  a  trust  until  a  denial  or  repudiation  of  its  exist- 
ence or  obligations.  {Zebley  v.  Farmers^  Loan  <&  Trust  Oo,^ 
139  N.  Y.  461.) 
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It  is  not  necessary  now  to  decide  any  question  with  respect 
to  the  application  of  that  statute.  It  is  sufficient  to  say  that 
it  is  not  a  case  where  we  should  now  attempt  to  uphold  a  judg- 
ment that  turned  upon  other  grounds  for  any  reasons  based 
upon  the  lapse  of  time.  There  is  no  question  made  with 
respect  to  the  application  of  the  amendment  of  1875  to  pre- 
existing assignments  or  its  constitutional  validity.  {Kip  v. 
Hirah,  103  N.  Y.  565;  Morse  v.  Goold,  11  id.  288.)  There 
are  some  other  questions  suggested  by  the  record  that  are 
liable  to  disappear  upon  a  new  trial.  Without  expressing  any 
opinion  in  regard  to  them,  we  think  it  only  necessary  now  to 
hold  that  the  plaintiff  at  the  trial  showed  a  sufficient  interest 
in  the  subject  of  the  trust  to  enable  him  to  maintain  the  action, 
and  as  the  courts  below  arrived  at  a  contrary  conclusion,  the 
judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur,  except  Gray,  J.,  dissenting. 

Judgment  reversed. 


Jeremiah  P.  Bobinson  et  al..  Individually  and  as  Executors, 
etc.,  Respondents,  v.  Francis  D,  Beard  et  al.,  as  Executors, 
etc..  Appellants. 

In  1849  B.,  defendants'  testator,  received  a  lease  of  certain  lands  bordering 
upon  and  under  water  in  the  city  of  New  York  for  twenty -one  years, 
which  lands  were  to  be  improved  and  reclaimed  by  the  lessee.  The  lease 
contained  a  covenant  for  a  renewal;  the  second  lease  also  to  contain  a 
covenant  for  renewal,  the  fessors,  however,  to  have  the  option  at  the  ter- 
mination of  the  second  term  to  pay  the  value  of  the  buildings  on  the 
demised  premises  instead  of  executing  a  third  lease.  In  1851  B.  exe- 
cuted to  R.  and  W.  a  sub-lease  of  a  portion  of  the  premises  for  nineteen 
years,  to  expire  with  the  original  lease.  The  sub-lease  provided  that  at 
its  expiration  B.  should  grant  a  new  lease  for  a  further  term  of  twenty- 
one  years,  to  contain  like  conditions  as  the  former,  except  the  covenant 
of  renewal,  instead  of  which  should  be  inserted  an  optional  covenant  as 
above  stated.  At  the  end  of  the  sub-lease  was  a  provision  to  the  effect 
that  if  B.'s  lessor  should  at  any  time  grant  to  him  any  rights  or  privi- 
leges in  regard  to  renewal  or  to  the  use  and  enjoyment  of  the  premises, 
that  the  rights  and  privileges  so  granted  should  inure  to  the  benefit  of 
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his  lessees.  In  1870  B.  executed  a  new  sub-lease  to  R.  and  W. ,  containing 
a  covenant  for  payment  of  the  value  of  the  buildings  or  the  granting  of 
a  new  lease  for  a  further  term  **  if  the  party  of  the  first  part  (B.)  shall 
elect  to  grant  the  same."  The  last  clause  of  the  new  lease  was  the  same 
as  that  in  the  first  one  above  referred  to.  In  1891  defendants,  as  the  suc- 
cessors in  interest  of  B.,  received  a  new  lease  for  twenty -one  years,  but 
refused  to  grant  a  new  sub-lease,  claiming  the  right  to  an  option  to  pay 
for  the  buildings.  In  an  action  to  compel  the  execution  of  such  sub- 
lease, h^ld,  that  the  last  clause  in  the  sub-lease  was  designed  to  qualify 
the  option ;  that  it  was  the  intent  of  B.  to  give  to  his  lessees  the  same 
advantages  and  opportunities  he  possessed  or  should  acqidre,  and  prac- 
tically substituted  them  in  his  place  as  to  that  portion  of  the  land  covered 
by  the  sub-lease,  and  defendants,  having  obtained  the  grant  of  another 
term,  had  no  right  to  elect  to  terminate  the  sub-letting;  and  so,  that 
plaintifb  were  entitled  to  the  relief  sought. 

(Argued  October  2G,  1898 ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  31,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  compel  the  defendants  to  execute 
and  deliver  to  the  plaintiffs  a  renewal  of  a  lease,  which  the 
defendants'  testator  had  made  to  Robinson  and  Woodruff,  the 
predecessors  in  interest  of  the  plaintiffs,  of  property  in  Brook-, 
lyn.  The  facts  found  by  the  trial  court  are  not  in  dispute ; 
but  it  is  contended  that  a  different  legal  conclusion  should 
have  been  drawn. 

In  1849,  the  trustees,  etc.,  of  the  Brooklyn  Benevolent 
Society  leased  a  certain  tract  of  land  for  a  term  of  twenty-one 
years  to  William  H.  Beard,  by  a  lease  which  contained  a  cov- 
enant for  a  renewal,  dependent  upon  the  lessee's  performance  of 
conditions  and  covenants  specified.  It  was  agreed  that  the 
second  lease  should  contain  the  same  covenants  and  conditions, 
except  the  covenant  of  renewal ;  in  lieu  of  which  a  covenant 
should  be  inserted  giving  an  election  to  the  lessors,  at  the  expira- 
tion of  the  term,  either  to  pay  the  value  of  the  buildings  or  to 
grant  a  new,  or  third,  lease  for  a  further  term  of  twenty-one 
years ;  which  should  contain  like  covenants  and  conditions. 
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except  as  to  a  further  renewal ;  but  wherein  should  be  a  pro- 
vision that  at  the  expiration  of  the  term  payment  should  be 
made  of  the  value  of  the  buildings,  or  for  the  giving  of  a 
further,  or  fourth,  lease  for  another  term  of  21  years,  and  con- 
taining the  covenants  of  the  existing  lease. 

In  1851,  Beard  made  to  Robinson  and  Woodruff  a  sub- 
lease of  a  portion  of  the  leased  premises  for  nineteen  years, 
expiring  contemporaneously  with  the  principal  lease.  Beard 
agreed  that  at  its  expiration  he  would  grant  a  new  lease  to 
his  lessees  for  a  further  term  of  21  years,  for  a  rent  to 
be  ascertained,  and  to  contain  like  covenants,  etc.,  except  the 
covenant  of  renewal ;  instead  of  which  there  should  be  inserted 
the  optional  covenant  on  the  lessor's  part  to  pay  the  value  of 
the  buildings,  or  to  grant  a  new  lease  for  a  further  (third) 
term  of  21  years  ;  which  lease  should  contain  like  covenants, 
etc.,  except  as  to  further  renewal,  and  should  provide  for  the 
payment  for  the  buildings,  or  for  the  giving  of  a  new,  or 
fourth,  lease,  etc.,  etc.  At  the  end  of  the  instrument  was 
inserted  the  following  clause : 

"  And  it  is  further  agreed  and  understood  that  if  any  rights 
or  privileges  shall  at  any  time  be  granted  by  the  said  The 
Brooklyn  Benevolent  Society  to  the  party  hereto  of  the  first 
part  (^.  6.,  Beard)  in  regard  to  the  renewal  of  the  aforesaid 
lease,  made  by  them  to  the  party  hereto  of  the  first  part,  or  in 
relation  to  the  use  or  enjoyment  of  said  premises,  then  the 
same  rights  and  privileges  so  granted  shall  accrue  and  inure  to 
the  benefit  of  the  parties  of  the  second  part  in  the  same  man- 
ner as  if  they  had  been  herein  specifically  granted/' 

In  1870,  Beard  executed  a  new  (sub)  lease  of  the  premises 
to  his  lessees  for  the  term  of  21  years,  with  various  covenants, 
among  which  was  one  for  the  payment,  at  the  expiration  of 
the  term,  of  the  value  of  the  buildings,  or  for  the  granting  of 
a  lease  for  a  further  term  of  21  years,  which  lease,  ^Hf  the 
party  of  the  first  pa/rt  shaU  elect  to  grcmt  the  same^'*  shall 
contain  like  covenants,  etc.,  "  except  as  to  the  further  renewals 
of  the  said  term  as  are  herembefore  contained^^^  and  be  for  a 
farther  term  of  21  years,  at  a  rent  to  be  ascertained,  and  shall 
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contain  a  provision,  either  for  the  payment  of  the  value  of 
the  buildings,  or  for  the  giving  of  a  new  lease  for  a  further 
term  of  21  years  and  with  like  covenants,  etc.,  "  except  the 
covenant  of  renewal."  The  last  clause  of  this  new  or  sub- 
lease of  1870  was  similar  to  and  in  the  same  language  as  the 
one  quoted  from  the  first  lease'  made  by  Beard.  In  1891,  the 
defendants  were  granted  a  new  lease  from  the  benevolent 
society  for  21  years.  They,  however,  claiming  the  right  to  an 
option  on  their  part,  notified  these  plaintife  of  their  election 
to  pay  them  the  value  of  their  buildings.  The  plaintiffs 
claimed  to  be  entitled  to  a  new  lease  for  21  years.  This  the 
defendants  refused,  and  plaintifiEs  brought  this  action  to  com- 
pel them  to  do  so. 

Edward  Hinmam,  for  appellants.  The  rights  of  Beard  as 
against  Bobinson  are  similar  to  the  society's  rights  as  against 
Beard.  {GoUirta  v.  Hdsbrouck^  56  N.  Y.  157;  Ga/nson  v. 
Tifft^  71  id.  48.)  Construing  the  last  clause  of  the  sub-lease 
as  a  covenant  for  renewal  renders  other  clauses  meaningless 
and  absurd.  {Rhodes  v.  NevohaU^  126  N.  Y.  564;  2  Pars,  on 
Cont.  [7th  ed.]  513 ;  Shep.  Touch.  88 ;  Cope  v.  Cope,  15  Sim. 
118 ;  Ca/rt/wrigkt  v.  Amatt,  2  B.  &  P.  43 ;  Rvhery  v.  Jer- 
voise,  1  T.  B.  229.)  As  the  plaintiffs  have  invoked  the 
extraordinary  remedy  of  a  decree  for  specific  performance, 
the  burden  throughout  this  action  is  upon  them  to  satisfy  the 
court  that  the  defendants'  testator  knowingly  entered  into  the 
engagement  which  is  sought  to  be  enforced.  {Iggvlden  v. 
May,  9  Ves.  Jr.  237 ;  Baynham  v.  Ouy^s  Hospital,  3  id. 
298 ;  Ha/mett  v.  Teilding,  7  S.  &  L.  558.)  Even  admitting 
that  the  last  clause  of  the  sub-lease  is  a  covenant  of  renewal, 
it  has  been  satisfied.  {MuUienhrinck  v.  Pooler,  40  Hun,  526 ; 
Syms  V.  Mayor,  105  N.  Y.  158 ;  Rutgers  v.  Hunter,  6  Johns. 
Gh.  215 ;  Ba/nher  v.  Braker,  9  Abb.  [N.  C]  471.)  There  is 
no  covenant  to  renew  toties  quoties.  {Cook  v.  AUen,  67  N. 
Y.  578.)  The  Supreme  Court's  construction  renders  the  sub- 
lease oppressive  and  inequitable  to  defendants.  {Russell  v. 
AUerton,  108  N.  Y.  288 ;  Harriett  v.  TeUdi/ng,  2  S.  &  L. 
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649.)  The  Supreme  Court  having  construed  the  last  clause 
of  the  sab-lease  of  1870  as  the  covenant  of  renewal,  such 
clause  should  be  omitted  from  the  new  sub-lease.  {Pigott  v. 
Mdson^  1  Paige,  412 ;  Lea/ry  v.  Button^  12  N.  Y.  Supp.  477 ; 
129  N.  Y.  649 ;  Carr  v.  EUison,  20  Wend.  178 ;  Muhlenn 
brinck  v.  Pooler j  40  Hun,  526 ;  Tritton  v.  Foote^  2  Brown's 
Ch.  636 ;  Cunningham  v.  PaMee^  99  Mass.  248.) 

WiUiam  O.  Choate  for  respondents. 

Gbat,  J.  The  appellants'  counsel,  in  contending  that  it 
-was  absolutely  optional  with  his  clients  to  grant  an  additional 
term  to  the  respondents,  has  made  an  ingenious  argument, 
which  he  bases  upon  the  apparent  incompatibility  of  a  con- 
struction of  the  last  clause  in  the  lease,  which  would  make 
their  right  to  elect  contingent  upon  what  the  owners  m^ght 
elect  in  respect  to  a  new  lease  to  them,  with  the  right  to  elect, 
previously  given  to  them  in  the  body  of  the  lease,  to  terminate 
the  tenancy  in  1891.  We  think  the  inconsistency  is  more 
apparent  than  real,  and  that  a  careful  consideration  of  the 
lease  to  the  plaintiffs,  in  connection  with  the  principal  lease  by 
the  society,  and  with  all  the  circumstances,  renders  it  suffi- 
ciently clear  that  the  last  clause  was  intended  to  qualify  the 
option  which  had  preceded.  Beard's  lease,  in  1849,  from  the 
society  gave  him  an  absolute  right  to  a  renewal  of  that  lease, 
if  he  had  complied  with  the  agreements  therein  on  his  part ; 
but  left  it  optional  with  the  society,  at  the  expiration  of  such 
renewal  term,  to  grant  a  further,  or  third,  lease,  and,  again,  at 
the  expiration  of  the  third  term,  to  grant  a  further,  or  fourth, 
term.  Thus  Beard  was  assured  of  forty-two  years  of  lease, 
and  might  possibly  hold  the  premises  for  eighty-four  years  in 
all,  if  the  owners  did  not  elect  to  terminate  tlie  holding  and 
pay  him  the  value  of  his  improvements.  Two  years  after 
obtaining  his  lease,  Beard  carved  out  of  the  leasehold  estate  a 
lesser  leasehold  estate  in  favor  of  Bobinson  and  Woodruff ; 
providing  in  the  lease  to  them  for  a  first  term  of  nine- 
teen years,  and  agreeing  that  they  should  have  a  further 
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term  of  twenty-one  years,  if  they  shall  have  complied 
with  the  conditions  and  covenants  of  the  lease.  The 
coterminous  periods  of  time,  and  a  similarity  in  provisions 
with  the  original  lease,  exhibit  a  plan  to  substitute  his  lessees 
in  his  place  in  respect  to  that  portion  of  the  leasehold  estate ; 
which  the  final  clause,  expressly  extending  to  them  such  rights 
and  privileges  as  he  shall,  at  any  time,  acquire  from  the  own- 
ers, makes  indubitable.  The  leases  are  drawn  with  great  pre- 
cision and  prevision,  in  the  arrangement  of  the  future  relations 
of  the  parties  and  in  the  definition  of  their  relative  obligations 
and  duties ;  and  it  is  very  evident  that,  in  drawing  the  first 
renewal  lease  of  1870  to  Robinson  &  Woodruff,  Beard's 
draughtsman  followed  as  his  model  for  covenants  and  conditions 
the  first  lease  of  1851.  In  this  way,  doubtlessly,  occurred  inad- 
vertently the  insertion  of  the  exception  as  to  further  renewals, 
when  providing  for  a  new  lease  with  like  covenents,  etc.,  as 
were  thereinbefore  contained;  when  there  was  no  prior 
covenant  for  renewal.  The  premises  leased  by  the  society 
consisted  of  lands  bordering  upon  and  under  water,  which 
were  to  be  improved  and  reclaimed  by  the  lessees.  The 
lessors  were  benefited  by  an  arrangement,  under  which  their 
waste  lands  would  be  made  profitable  to  them ;  while  to  the 
lessees  were  assured  such  a  quality  and  certainty  of  interest  as 
to  warrant  the  investment  of  his  capital  in  the  improvement 
of  the  land.  In  the  execution  of  his  projects,  he  makes  a 
lease  to  others  of  a  portion  of  the  estate ;  which  contemplates 
the  improvement  of  the  property  by  his  lessees,  and  which 
apparently  secures  to  them  the  same  quality  and  certainty  of 
interest,  as  had  been  assured  to  him  in  the  enjoyment  of  his 
estate.  Considering  the  circumstances  alluded  to,  in  the 
situation  of  the  land,  and  the  scheme  of  the  lease,  by  which  a 
profit  was  contemplated  through  a  very  long  leasehold,  it  is 
perfectly  evident  that  Beard  intended  to  give  to  Robinson  and 
Woodruff  the  same  advantages  and  opportunities'  with  respect 
to  the  property  as  he  possessed,  and  gave  legal  expression  to 
that  intention  by  a  clause,  which  practically  substituted  them 
in  his  place  under  any  grant  of  rights  and  privileges,  in  rela- 
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tion  to  renewaJfl,  or  to  use,  which  the  owner  of  the  property 
might  at  any  time  make.  If  we  deny  to  that  emphatic  clause 
the  force  which  its  plain  reading  conveys,  it  seems  absolutely 
useless.  The  appellants'  counsel  says  that,  because  the  language 
used  is  "  rights  and  privileges  in  regard  to  a  renewal  of  tlie 
lease,"  a  renewal  was  not  intended  and  that  the  lessor  must  be 
deemed  to  have  referred  to  the  terms,  conditions,  or  compensa- 
tion, to  govern  if  he  should  permit  a  renewal  of  the  lease.  We 
cannot  agree  to  so  reline  away  its  meaning.  The  agreement 
therein  expressed  is  as  to  "  any  rights  or  privilege  at  any  time 
granted  *  *  *  in  regard  to  the  renewal  of  the  aforesaid 
lease  *  *  *  or  in  relation  to  the  use  and  enjoyment  of  the 
said  premises."  This  language  is  not  ambiguous.  Its  reasonable 
construction  is  to  give  to  it  a  two-fold  reference ;  the  expres- 
sion of  the  intention  that  not  only  shall  the  grant  by  the  own- 
ers of  the  future  terms  inure  to  the  benefit  of  the  sub-lessee, 
but,  also,  any  future  enlargement  by  them  of  the  right  to  use 
and  enjoy  the  property.  Such  a  construction  is  not  only  rea- 
sonable, but  it  is  in  accord  with  that  just  view  of  the  transaction 
which  seeks  to  give  effect  to  every  fair  agreement  of  the  par- 
ties, and  deduces  their  intent  from  a  consideration  of  the  cir- 
cumstances and  from  a  fair  reading  of  the*  instrument.  -  If  or 
does  such  a  construction  of  this  last  clause  in  the  lease  operate  to 
nullify  the  option  previously  given  to  Beard  in  his  lease,  to 
refuse  a  further  term  and  to  pay  the  value  of  the  buildings. 
It  operates  to  qualify  it ;  so  that,  if  Beard  should  obtain  from 
his  lessors  the  grant  of  another  term  of  lease,  he  could  not 
elect  to  terminate  his  sub-letting  to  Robinson  and  Woodruff. 
If  his  lessors  should  elect  to  determine  their  lease  to  him,  then 
Beard  could  exercise  his  election  to  terminate  the  holding  of 
his  sub-tenants,  pay  them  the  value  of  their  buildings,  and 
obtain  from  his  lessors  that  value,  in  addition  to  the  other  val- 
ues they  would  be  liable  to  pay  as  a  condition  of  the  termina- 
tion of  the  tenancy.  The  lease  might  have  been  drawn  in 
clearer  terms  in  these  respects ;  but  that  is  no  reason  for  refus- 
ing to  give  effect  to  an  agreement  on  the  lessor's  part  so  obvi- 
ously desirable  and  beneficial  to  the  lessees^  as  to  suggest  that 
SiCKELs— Vol.  XCV.        15 
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it  was  a  dominant  inducement  for  the  lease.  It  is  right  that 
the  construction  should  be  strictly  against  the  lessor  in  such  a 
case;  for  thereby  a  perfectly  just  result  is  reached,  which  is  in 
accord  with  the  circumstances  and  probabilities  of  the  case. 
In  the  construction  of  this,  as  of  every  other  instrument,  it  is 
not  a  question  of  whether  better  and  apter  language  could 
have  been  used  to  express  the  intentions  of  the  parties ;  but 
whether  they  are  so  clearly  inferable  from  the  whole  instru- 
ment as  to  outweigh  the  difficulties  arising  from  the  inartificial, 
and  possibly  inadvertent,  use  of  words  and  phrases  and  a  nicety 
of  reasoning  to  prevent  their  effectuation. 

From  a  careful  consideration  of  the  lease  to  the  plaintifEs' 
predecessors  in  interest,  we  think  the  only  and  proper  construc- 
tion is,  that  the  right  of  election  in  Beard  with  respect  to 
granting  a  new  lease  to  plaintiffs  was  qualified  by  the  subse- 
quent and  last  clause  of  the  lease.  That  must  govern  the 
relations  of  the  parties  and  entitles  the  sub-lessees  to  as  many 
new  terms  of  lease  as  their  lessor  shall  obtain  from  the  owners 
of  the  property  by  virtue  of  the  covenants  in  their  lease  to 
him. 

A  more  elaborate  discussion  of  this  case  is  unnecessary. 

In  our  judgment,  the  conclusions  of  the  court  below  were 
right,  and  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

AH  concur. 

Judgment  affirmed. 
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Elizabeth  £.  Hutchinb,  as  Executrix,  etc.,  BeBpondent,  v. 
Abraham  Van  Vbchten,  Appellant. 

Under  the  provision  of  the  Statute  of  Frauds  (2  K.  S.  185,  §  7),  as  amended 
in  1860  (Chap.  323,  Laws  of  1860),  providing  that  a  declaration  of  trust 
in  iands  may  be  proved  by  any  writing  subscribed  by  the  party  declar- 
ing the  same,  it  is  not  necessary  to  produce  a  deed  or  formal  writing  in 
Older  to  prove  such  a  trust,  but  letters  or  informal  memoranda,  signed 
by  the  party,  are  sufficient  if  they  show  the  nature,  character  and  extent 
of  the  trust  interest. 

In  an  action  for  an  acootmting,  etc. ,  wherein  plaintiff  claimed  that  defendant, 
under  and  by  a  deed  to  him  of  certain  lands,  became  seized  and  has  held  an 
undivided  one-half  thereof,  in  trust  for  H.,  plaintiff's  testator,  plain- 
tiff produced  a  power  of  attorney  executed  by  defendant  to  P.,  authoriz- 
ing him  to  sell  the  land,  referring  to  the  deed  under  which  he  held  title, 
and  giving  its  date  and  the  parties  thereto,  and  a  letter  written  and  signed 
by  defendant,  addressed  to  P.,  referring  to  the  power  of  attorney,  and 
stating  that  whatever  was  realized  on  the  sale  belonged  to  H.  and  defend 
ant  ''Jointly  and  equally;"  also  a  paper  unsigned,  but  in  defendant's 
handwriting,  which,  after  describing  the  land,  contained  this  statement: 
•*  The  above  is  a  description  of  the  property  as  contained  in  the  deed  to 
me;  nothing  about  our  being  entitled  to  600  inches."  Plaintiff  also  pro- 
duced letters  written  by  defendant,  after  the  execution  of  the  power  of 
attorney,  to  H.  and  a  son  of  his  in  regard  to  taxes  on  the  land;  also  a  let- 
ter to  one  then  a  tenant  of  part  of  the  land,  in  which  defendant  stated, 
that  although  the  title  to  the  whole  property  was  in  him,  there  was 
another  party  who  had  an  interest.  Held,  that  the  proof  was  sufficient 
to  authorize  a  finding  that  defendant  took  and  held  the  land  in  trust  for 
the  benefit  of  himself  and  H.  in  equal  shares  as  tenants  in  common; 
that  the  trust  entitled  H.  in  equity  to  a  beneficial  interest,  and  vested 
in  him  an  estate  of  the  same  quality  and  duration  as  such  interest  (1  R. 
S.  727,  §  47);  and  so,  that  plaintiff  was  entitled  to  the  relief  sought. 

Reported  l)elow,  66  Hun,  69. 

(Argued  October  19,  1898;  decided  November  28,  1898.) 

Appeal  from  so  much  of  an  order  of  the  General  Term  of 
the  Supreme  Court  in  the  first  judicial  department,  made 
November  18,  1892,  as  denied  a  motion  for  a  new  trial  by 
defendant,  on  appeal  from  an  interlocutory  judgment,  under 
§ection  1001  of  the  Code  of  Civil  Procedure. 

This  action  was  brought  to  have  defendant  adjudged  as  hold- 
ing certain  real  estate  in  trust  for  the  joint  benefit  of  himself 
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and  Waldo  Hutchins,  plaintiffs  testatrix,  and  to  require  him 
to  account  for  the  rents,  issues  and  profits  of  said  premises, 
and  pay  over  the  amount  adjudged  to  be  due  plaintiff. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Matthew  Hale  for  appellant.  The  plaintiff  can  only  recover 
ftecuTidum  allegata  et  probata,  •  There  being  an  entire  failure 
to.  make  out  the  cause  of  action  alleged  in  the  complaint,  the 
judgment  should  be  reversed.  {Southwick  v.  jF,  N.  Banky 
61  How.  Pr.  170 ;  84  N.  Y.  420 ;  Roiaeyn  v.  SuMeB,  108  id. 
050,  652 ;  Day  v.  Town  of  New  LoU,  107  id.  148,  154 ; 
Reed  v.  Mc Connelly  133  id.  425,  434.)  Xo  trust  in  favor 
of  the  plaintiffs  testator  was  establislied  by  the  evidence. 
(Botsford  V.  Burry  2  Johns.  Ch.  405;  Niver  v.  Cra/ne^  98 
N.  Y.  40 ;  Godef roi  on  Trusts  [2d  ed.],  56,  57 ;  Forster  v. 
Hale,  3  Ves.  696,  707 ;  Smith  v.  Matthews,  3  DeG.,  F.  &  J. 
139,  152;  Cook  v.  Barr,  44  N.  Y.  156;  Dyer's  Appeal,  lOT 
Penn.  St.  446 ;  Blodgett  v.  Hildreth,  103  Mass.  484,  486 ; 
Young  V.  Young,  80  N.  Y.  422  ;  Crouse  v.  Frothingham,  97 
id.  105  ;  Beaver  v.  Bea/oer,  117  id.  421.)  The  court  erred  in 
refusing  to  find  the  findings  proposed  by  defendant,  relating 
to  absence  of  consideration.  {Day  v.  Roth,  18  N.  Y.  448.) 
The  court  erred  in  admitting  in  evidence  a  paper  objected  to 
"  as  a  paper  without  date  and  without  signature,  and  as  imma- 
terial and  incompetent  for  any  purpose,  not  being  valid  either 
as  a  conveyance,  or  as  a  declaration  of  trust,  not  being  signed 
or  subscribed,  and  as  in  no  way  being  competent  evidence 
against  the  defendant."     {Cook  v.  Barr,  44  N.  Y.  160.) 

Augustus  S.  Hutchins  and  Charles  JV.  Morgan  for  respond- 
ent. The  letter  of  the  defendant  to  John  H.  Piatt,  dated 
June  5,  1873,  read  in  connection  with  the  power  of  attorney 
to  which  it  refers,  and  the  description  of  the  premises  in  the 
handwriting  of  the  defendant,  accompanying  the  same  iden- 
tifying the  property,  is  a  sufficient  writing  within  the  provisions 
of  sections  6  and  7  of  title  1  of  chapter  7  of  the  Re\nsed 
Statutes,   to   prove  and  establish  the  trust  upon  which  the 
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defendant  took  and  held  the  premises  in  question,  that  is  to  say, 
that  he  so  took  and  held  them  in  trust  for  himself  and  Waldo 
Hutchins,  equally  and  jointly.  (Laws  of  1860,  chap.  322 ; 
Wright  v.  Dov^Usa^  7  N.  T.  564 ;  Forster  v.  Hale,  3  Yes.  Jr. 
€96 ;  FisJier  v.  Fields,  10  Johns.  494 ;  Cook  v.  Barr,  44  id. 
156 ;  Lori^ig  v.  Palnver,  118  U.  S.  321 ;  2  Story's  Eq.  Juris. 
D72 ;  4  Kent's  Comm.  305 ;  1  Greenl.  on  Ev.  266 ;  Perry  on 
Trusts,  82 ;  Phippard  v.  Phippard,  55  Hun,  433  ;  Mc Arthur 
V.  Gordon,  51  id.  511 ;  126  N.  Y.  597 ;  Urann  v.  Coates,  109 
Mass.  581 ;  Hastings  v.  CaA)e,  L.  R.  [7  Q.  B.  Div.]  127.) 
The  letter  of  the  defendant,  dated  June  5,  1873,  addressed  to 
John  H.  Piatt,  the  power  of  attorney,  the  description  of  the 
property  in  the  handwriting  of  the  defendant,  and  the  other 
letters  of  the  defendant,  offered  in  evidence  by  the  plaintiff, 
and  especially  ihe  letter  of  February  14,  1887,  should  be  read 
together,  and  when  so  read  clearly  prove  and  establish  that 
Waldo  Hutchins  had  an  interest  in  the  property  in  question, 
and  that  such  interest  was  an  undivided  one-half  part  thereof. 
(Perry  on  Trusts,  82 ;  ForsUr  v.  Hale,  3  Ves.  696.)  That  the 
interest  of  Waldo  Hutchins  in  the  property  was  an  equal  one- 
half  part  thereof  is  fully  proved  and  established  by  the  writ- 
ten evidence  and  the  subsequent  conduct  of  the  defend- 
ant ;  that  such  was  the  extent  of  such  interest  would,  more- 
over, be  a  presumption  of  law.  {Zoring  v.  Palmer,  118 
U.  S.  341.) 

O'Beien,  J.  The  judgment  in  favor  of  the  plaintiff  in  the 
courts  below  adjudges  that  the  defendant,  under  a  deed  of  con- 
veyance to  him  by  Reuben  E.  Fenton  on  the  23d  day  of 
December,  1870,  of  certain  lands  in  the  county  of  Chautauqua, 
then  became  and  was,  and  ever  since  has  been,  seized  and  pos- 
sessed thereof,  and  of  the  proceeds,  rents,  issues  and  profits,  in 
trust  for  Waldo  Hutchins,  the  plaintiff's  testator,  to  the  extent 
of  an  equal  undivided  one-half  part  thereof  as  tenants  in  com- 
mon. It  appearing  that  the  defendant,  before  the  commence- 
ment of  the  action,  had  sold  the  land,  the  title  to  which  he 
held  in  his  own  name,  an  accounting  concerning  the  proceeds 
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and  the  rents  and  profits  was  directed  before  a  referee  desig- 
nated in  tlie  judgment.  There  is  little,  if  any,  dispute  with 
reference  to  the  facts,  and  practically  the  only  question  pre- 
sented by  the  appeal  is  whether  the  trust  impressed  by  force 
of  the  judgment  upon  the  defendant's  title  was  sufficiently  and 
legally  established.  The  defendant  relies  upon  the  provisions 
of  the  Statute  of  Frauds  concerning  trusts  of  this  character, 
and  it,  therefore,  becomes  necessary  to  determine  whether  the 
plaintiff's  proofs  are  such  as  that  statute  requires.  The  Eng- 
lish statute  on  this  subject  (29  Car.  II,  chap.  3)  in  its  essential 
features  was  enacted  in  this  state  by  the  act  of  February  26, 
1787,  the  twelfth  section  of  which  provides  that  "  all  declara- 
tions or  creations  of  trusts  of  any  lands  shall  be  manifested 
and  proved  by  some  writing  signed  by  the  party  entitled  by 
law  to  declare  the  trust."  Thus  the  law  stood  for  about  forty 
years  until  the  general  revision  of  the  statutes,  when  it  was 
changed  and  made  to  read  as  follows :  "  No  estate  or  interest 
in  lands,  other  than  leases  for  a  term  not  to  exceed  one  year, 
nor  any  trust  or  power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall  hereafter  be  created,  granted, 
assigned,  surrendered  or  declared,  unless  by  act  or  operation 
of  law,  or  by  a  deed  or  conveyance  in  writing  subscribed  by 
the  party  creating,  granting,  assigning,  surrendering  or  declar- 
ing the  same,  or  by  his  lawful  agent  thereunto  authorized  by 
writing."  (2  R.  S.  135,  §  6.)  After  the  revision  a  trust  of 
the  character  claimed  by  the  plaintiff  in  this  case  could  not  be 
created  or  established  except  by  a  deed  or  conveyance  in  writ- 
ing. But  by  chapter  322  of  the  Laws  of  18(>0  the  legislature 
restored  the  law  to  its  original  condition  by  an  amendment  to 
the  seventh  section,  substantially  providing  that  a  declaration 
of  trust  in  lands  might  be  proved  by  any  writing  8ubscril>ed 
by  the  party  declaring  the  same.  It  is  not  necessary  now  to 
produce  a  deed  or  a  formal  writing  intended  for  the  purpose 
in  order  to  prove  the  trust,  but  letters  or  informal  memoranda 
signed  by  the  party,  and  even  admissions  in  a  pleading  in 
another  action  between  other  parties,  if  signed  by  the  party 
with  knowledge  of  its  contents,  mil  satisfy  the  requirements 
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of  the  Btatute,  if  they  contain  enougli  to  show  the  nature, 
character  and  extent  of  the  trust  interest.  {Farster  v.  HdUj  3 
Vesey  Jr.  696 ;  Fisher  v.  Fields,  10  Johns.  494 ;  Wright  v. 
Douglassy  7  N.  Y.  564 ;  Cook  v.  jBarr,  44  id.  156 ;  Zoring  v. 
Palmer,  118  U.  S.  321 ;  2  Story  Eq.  Jur.  §  972;  McArthur 
V.  Gordon,  126  N.  Y.  597;  Urami  v.  Coatea,  109  Mass. 
581.) 

The  evidence  produced  in  behalf  of  the  plaintiff  was  suffi- 
cient within  this  rule  to  establish  an  interest  in  the  lands  by 
her  testator  at  the  time  of  his  death,  which  occurred  on  the 
9th  day  of  February,  1891.  The  conveyance  to  the  defend- 
ant was  shown  by  the  production  of  the  deed,  which  appeared 
to  have  been  recorded  in  the  proper  clerk's  office  December 
3, 1875.  The  plaintiff  produced  and  put  in  evidence  three 
papers  found  in  an  envelope  in  the  safe  of  Mr.  Hutchins  after 
his  death,  and  which  were  shown  to  have  been  in  his  possession 
during  his  life.  (1)  A  power  of  attorney  under  the  hand  and 
seal  of  the  defendant  to  John  H.  Piatt,  who  was,  at  the  time 
of  its  execution,  the  law  partner  of  the  deceased,  bearing  date 
June  5,  1873,  acknowledged  before  a  notary  public  in  the  city 
of  New  York,  who  also  became  a  subscribing  witness  thereto. 
This  instrument  authorized  and  conferred  full  power  upon 
Piatt  to  sell  the  land  for  $8,000,  payment  to  be  made  in  the 
manner  and  as  specified  therein.  (2)  A  letter  in  the  defend- 
ant's handwriting  and  bearing  his  signature,  of  the  same  date 
as  the  power  of  attorney,  addressed  to  Piatt,  in  which,  after 
referring  to  the  power  of  attorney  and  giving  instructions 
permitting  him  to  take  certain  notes  for  the  purchase  price  of 
the  land,  the  defendant  says :  "  Wliatever  is  realized  you  will 
understand  that  it  belongs  to  Waldo  Hutchins  and  myself, 
jointly  and  equally,  and  any  further  instructions  Mr.  Hutchins 
may  give  you  you  may  comply  with."  (3)  Another  paper, 
unsigned,  but  wholly  in  the  defendant's  handwriting,  describ- 
ing the  land  conveyed  to  him  by  Fenton.  It  begins  with  the 
statement  that  the  "  deed  from  Fenton  to  me  is  a  warranty 
deed  with  full  covenants."  And  after  the  description  ends 
with  the  statement  that  "  the  above  is  the  description  of  the 
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property  as  contained  in  a  deed  to  me ;  nothing  about  onr 
being  entitled  to  600  inches." 

The  plaintiff  also  produced  several  letters  written  by  the 
defendant  to  the  deceased  and  one  of  his  sons,  after  the  exe- 
cution of  the  power  of  attorney,  in  regard  to  taxes  on  the 
land.  Also  a  letter  written  by  the  defendant  to  E.  H.  Fenton, 
then  a  tenant  of  a  portion  of  the  land,  bearing  date  February 
14,  1887,  in  which  the  defendant  states  that  "  Although  the 
title  of  the  whole  property  is  in  me,  there  is  another  party 
who  has  an  interest.  I  expect  to  go  to  New  York  sometime 
next  week,  when  I  will  see  him  and  let  you  know  what  it  is 
decided  to  do."  It  is  not  necessary  to  the  plaintiff's  case  to 
show  that  the  trust  was  created  by  or  originated  in  a  writing. 
The  statute  enacts  a  nde  of  evidence  and  is  satisfied  if  the 
trust  is  manifested  or  proved  by  a  writing,  however  it  orig- 
inated, whether  by  parol  arrangement  or  otherwise.  {Crane 
V.  PoxoeU,  139  K.  Y.  379.)  The  defendant's  letter  to  Piatt 
refers  to  the  power  of  attorney,  and  that  refers  to  the  deed 
under  which  the  title  was  held,  giving  its  date  and  the  parties 
to  it.  Both  are  signed  by  the  defendant,  and,  reading  them 
together  as  they  should  be,  the  subject-matter  and  extent  of 
the  trust  is  sufficiently  defined  and  specified,  even  without  the 
unsigned  paper  and  other  letters.  This  proof  is  suflioient  to 
sustain  the  findings  of  the  learned  trial  judge,  to  the  effect 
that  the  defendant  took  and  held  the  title  to  the  land  in  his 
own  name,  but  in  trust  for  the  benefit  of  himself  and  the 
plaintiff's  testator,  in  equal  shares  as  tenants  in  common.  It 
was  not,  of  course,  one  of  the  express  trusts  authorized  by 
statute,  but  one  arising  under  the  forty-seventh  section,  which 
in  equity  entitled  the  deceased  to  a  beneficial  interest,  and 
vested  in  him  an  estate  of  the  same  quality  and  daration  as 
such  interest.     {Ellwood  v.  JVorf/irup,  106  'N,  Y.  172-9.) 

We  agree  with  the  learned  counsel  for  the  defendant  that 
a  trust  cannot  bo  impressed  upon  what  appears  by  the  deed 
alone  to  be  an  absolute  title  in  the  defendant,  without  clear  proof 
showing  a  beneficial  interest  in  another  as  well  as  its  nature, 
character  and  extent,  and  that  a  failure  to  execute  or  deliver 
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the  necessary  legal  evidence  to  qualify  the  title  is  fatal  to 
such  a  claim.  ( Wadd  y.  JTazeltonj  137  N.  Y.  215 ;  Van 
CoU  V.  Prentice,  104  id.  45.) 

With  this  point  clearly  in  view  we  have  carefully  con- 
sidered the  V3ry  able  argument  of  counsel  in  behalf  of  the 
defendant  mainly  devoted  to  the  proposition  that  the  proof 
in  this  case  does  not  come  up  to  the  standard  which  the  law 
demands  in  such  cases.  But  we  think  that  the  written 
evidence  produced  at  the  trial  is  not  fairly  open  to  any  con- 
struction except  that  given  to  it  by  the  learned  trial  judge  and 
is  consistent  only  with  the  theory  that  the  deceased  had  in 
fact  a  beneficial  interest  in  the  lands.  The  defendant  stated 
under  his  own  signature,  when  authorizing  his  attorney  in 
fact  to  sell  the  property,  that  he  was  entitled  to  one-haM  the 
price  and  directed  the  attorney  to  consult  with  him  in  regard 
to  the  execution  of  the  agency.  There  is  nothing  in  the  case 
to  warrant  the  belief  that  this  division  of  the  proceeds  of  the 
sale,  when  made,  referred  to  compensation  as  a  broker  or  to 
anything  else  save  an  interest  in  the  property  to  be  sold. 
That  is  the  natural  conclusion  which  the  judicial  mind  must 
reach  upon  reading  the  letters  and  papers  in  the  light  of  all 
the  circumstances.  The  trust,  it  is  tnie,  must  be  established 
wholly  by  a  writing,  sufficient  within  the  statute,  but  when 
the  writing  is  produced  it  must  be  interpreted,  like  all  other 
contracts  and  written  instruments,  according  to  the  intention 
of  the  parties  ascertained  from  the  language  used  and  all  the 
surrounding  circumstances.  The  fact  that  no  proof  was  given 
by  the  plaintiff  of  payment  by  the  testator  of  any  part  of  the 
consideration  is  not  material.  It  is  not  always  possible  after 
the  death  of  the  party  interested  to  give  such  proof,  and  it  is 
not  essential  to  the  process  of  establishing  the  trust.  A  writ- 
ing without  expressing  any  consideration  whatever  affords  suf- 
ficient proof  that  the  title  conveyed  by  the  deed  is  for  the 
benefit  of  another. 

The  unsigned    paper   and  the   letters    of   the   defendant 

bearing  date  subsequent  to  the  power  of  attorney,  and  the 

letter  which  accompanied  it,  relating  to  the  taxes  on  the  land 
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and  the  nature  of  the  defendant's  interest  therein,  were 
properly  admitted  in  evidence.  They  were  all  in  the  defend- 
ant's handwriting,  presumptively  sent  or  delivered  by  him  to 
the  deceased,  and  they  explained  and  tended  to  confirm  what 
the  defendant  had  stated  in  the  first  letter  in  regard  to  the 
interests  of  the  parties  in  the  land. 

There  are  some  other  exceptions  in  the  record,  but  it  is  not 
necessary  to  refer  to  them  in  detail.  It  is  sufficient  to  say 
that  we  have  examined  them  all  and  have  found  nothing  in 
them  that  would  warrant  us  in  disturbing  the  judgment,  and 
it  should,  therefore,  be  affirmed  with  costs. 

All  concur,  except  Peckham,  J.,  not  sitting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Final  Accounting  of  Db  Wrrr  Gakdneb, 
as  Executor,  etc. 


A  general  power  to  dispose  of  property  includes  the  right  to  dispose  of  it 
by  will,  unless  the  grant  of  the  power  contains  words  which  expressly, 
or  by  fair  implication,  exclude  such  a  method  of  disposition. 

T.  died  leaving  a  will  by  which  he  gave  his  residuary  estate  to  his  wife, 
"to  have  and  to  hoid  the  same  and  every  part  and  parcel  thereof 
to  her  and  her  assigns  forever,"  provided,  however,  that  if  any  part  of 
it  should  remain  unexpended  or  undisposed  of  at  her  death,  this  he  gave 
to  his  son,  his  heirs  and  assigns.  Following  this  was  an  expression  of 
the  testator's  expectation  and  desire  that  his  wife  should  not  dispose  of 
any  of  the  estate  by  will  in  such  a  way  that  the  whole  that  might 
remain  at  her  death  would  go  out  of  his  "own  family  and  blood  rela- 
tion." The  testator  had  but  one  child,  a  son  by  a  former  wife.  The 
widow  died  leaving  a  will  which,  by  its  terms,  disposed  of  so  much  of 
the  residuary  estate  as  remained  at  her  death,  giving  a  large  portion 
thereof  to  the  son,  and  also  one-fourth  of  her  residuary  estate,  after  the 
expiration  of  a  life  estate  given  therein,  and  another  fourth  to  a  sister 
of  her  husband.  Held,  that  the  power  to  dispose  given  by  the  will 
included  the  right  to  dispose  by  will;  that  the  estate  of  the  wife  was 
not  qualified  by  the  concluding  paragraph  expressing  the  testator's 
expectation  and  desire;  also  that  if  that  clause  should  be  construed  as 
implying  a  power  in  trust  in  favor  of  the  son  the  power  was  observed 
and  fully  executed. 
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The  will  of  the  widow  first  gave  to  her  executors  all  her  property  not 
specifically  disposed  of,  in  trust,  to  be  disposed  of  and  expended  as  they 
might  think  best  for  the  support  and  maintenance  of  a  brother  of  the 
testatrix  during  life ;  all  that  remained  thereof  at  his  death,  after  certain 
legacies,  which  were  directed  to  be  paid  therefrom,  the  testatrix  directed 
her  executors  to  divide  in  four  equal  parts,  each  to  be  paid  to  a  benefici^ 
ary  named,  ''each  to  share  and  share  alike."  One  of  these  beneficiaries 
died  before  the  time  of  distribution  arrived.  Jleld,  that  the  share  did 
not  lapse  upon  such  death,  but  passed  to  the  parties  who  were  lawfully 
entitled  to  succeed  to  the  estate  of  said  beneficiary;  that  upon  the  death 
of  the  testatrix  the  residue  vested  in  the  persons  named,  subject  to  the 
life  estate. 

Reported  below,  69  Hun,  50. 

(Argued  October  24,  1898 ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
«pon  an  order  made  April  25,  1893,  which  reversed  decrees 
of  the  surrogate  of  the  county  of  Oswego,  one  of  which 
adjudged  that  certain  property  did  not  belong  to  the  estate  of 
the  petitioner's  testatrix,  Mary  D.  Tyler,  and  discharged  him 
as  executor,  and  the  other  directed  him  to  file  a  supplemental 
account. 

This  proceeding  was  instituted  by  the  petitioner  in  the 
Surrogate's  Court  of  the  county  of  Otsego  to  procure  a  final 
settlement  of  liis  accounts  as  executor  of  the  last  will  and 
testament  of  Mary  D.  Tyler,  deceased. 

The  property  in  question  belonged  to  Kansom  H.  Tyler,  the 
husband  of  said  testatrix,  at  the  time  of  his  death,  and  the 
principal  questions  presented  arose  under  the  residuary  clause 
of  his  will,  said  property  forming  part  of  his  residuary  estate. 
Said  clause  and  the  material  facts  are  set  forth  in  the  opinion. 

Plaintiffs  testatrix,  by  the  first  clause  of  her  will,  devised 
to  the  son  of  her  deceased  husband  a  house  and  lot.  By  the 
fourth  clause  she  gave  and  devised  certain  property  to  her 
brother  Charles,  for  liis  use  and  benefit  during  his  natural 
life,  and  provided  that  such  property  should  be  held  in  trust 
by  her  executors,  "  to  be  disposed  of  and  expended  as  they 
may  think  Ijest  for  the  generous  support  and  maintenance  of 
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said  brother,  Charles  F.  Douglas,  and  to  be  used  as  the  same 
f«hall  be  necessary  for  that  purpose  during  his  lifetime."  The 
Mi  11  then  provided  as  follows :  "  If  anything  remains  at  his 
death  I  give  to  parties  and  objects  mentioned  in  the  seventh 
clause  of  this  will."  The  seventh  clause  provided  as  follows : 
"  All  that  shall  remain  on  the  death  of  my  brother,  whether 
pei-sonal  property  or  real  estate,  and  all  else  not  otherwise 
iKJcjueathed,  I  give,  devise  and  bequeath  as  follows."  After  pro- 
viding for  keeping  the  cemetery  lot  of  herself  and  her  father 
ill  order  and  for  monuments  for  each,  the  clause  concludes  in 
these  words :  "  After  these  matters  shall  be  attended  to,  if  any- 
thing remains,  I  direct  my  executors  to  divide  the  remainder 
into  four  equal  parts,  to  be  given  to  Eansom  F.  Tyler  of  Flint, 
Michigan ;  Mrs.  Harriet  Baker,  Wakeman,  Ohio ;  Miss  Fannie 
liiee,  Westfield,  Mass. ;  the  Home  for  Aged  and  Infirm  Deaf 
Mutes  in  New  York  city,  under  the  care  of  Rev.  Thomas 
Oallaudetj.each  to  share  and  share  alike." 

C.  H.  DaA)id  for  appellant.  No  power  or  authority  is 
granted  by  the  testator  to  his  wifQ  to  dispose  of  any  of  his 
l)roperty  by  will.  (136  N.  Y.  243 ;  47  Barb.  263  ;  LeggeU  v. 
F:rth,  132  N.  Y.  7 ;  Crosier  v.  Bray,  120  id.  366 ;  Van 
Home  V.  Campbell,  100  id.  287 ;  Wager  v.  Wager,  96  id.  164; 
Terry  v.  Wiggins,  47  id.  512  ;  Norria  v.  Beyea,  13  id.  280 ; 
Smith  V.  Bell,  6  Fed.  Rep.  68 ;  Ja^Jcaon  v.  BuU,  10  Johns. 
193 ;  4  R.  S.  [8th  ed.]  2434,  §§  32,  33 ;  Thornaa  v.  Walford, 
49  Hun,  145 ;  Colt  v.  Rurd,  10  id.  189.) 

Giles  S,  Piper  for  respondent  Bunnelle.  The  estate 
granted  to  each  of  the  four  residuary  legatees  was  an  expect- 
ant future  estate.  (R.  S.  2526,  2529,  §§  75,  76,  80,  102 ; 
Moore  V.  Littel,  41  N.  Y.  66  ;  ILwi  v.  Van  Orden,  84  id.  257, 
270 ;  Mitchell  v.  Knapp,  54  Hun,  505  ;  Embury  v.  Sheldon^ 
U  N.  Y.  235 ;  2  Redf .  on  Wills,  235  ;  1  Jarman  on  Wills, 
850  ;  Vincent  v.  Newhouse,  83  N.  Y.  505  ;  Ddaney  v.  McCor- 
ma<ik,  88  id.  174 ;  Shipman  v.  JioUins,  98  id.  311 ;  Delajleld 
v.  Shipmafi,  103  id.  463 ;  Nelson  v.  Btcssell,  61  Hun, 
Ooebel  V.  Wolf,  113  N.  Y.  405.) 
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George  T.  Cla/rk  for  respondent  Eice.  The  surrogate 
erred  in  bis  decision  that  the  will  of  the  testator  did  not  give 
his  wife  power  to  devise  the  property  which  he  left  by  will. 
{PhiUipa  V.  Davies,  92  K  Y.  199  ;  Pond  v.  Bugh,  10  Paige, 
140 ;  Drake  v.  PeU^  3  Edw.  251 ;  Mason  v.  Jone%^  2  Barb. 
229 ;  Schouler  on  Wills,  §§  77, 478,  482 ;  Kedf.  on  Wills,  471, 
491,  492  ;  1  Williams  on  Ex.  38,  361 ;  Clapp  v.  FuUerton,  34 
N.  Y.  197 ;  Seguine  v.  Seguine^  3  Keyes,  665.)  The  cardinal 
rule  of  testamentary  construction  is  that  the  plain  intent  of 
the  testator,  as  evinced  by  the  language  of  his  will,  must  pre- 
vail if  that  intent  may  be  carried  into  effect  without  violat- 
ing some  deeper  principle  of  public  policy.  (Schouler  on 
Wills,  §§  462,  466 ;  Sinith  v.  Bell,  6  Pet.  80 ;  Wager  v. 
'Wager,  96  N.  Y.  164;  Va/ii  Home  v.  CampheU,  100  id. 
287 ;  Norris  v.  Beyea,  13  id.  273 ;  Tyson  v.  Blake,  22  id. 
558;  Smith  v.  Van  0  sir  and,  64  id.  278;  Ca/tnpheU  v. 
Beaumont,  91  id.  464 ;  Grayatone  v.  Clark,  41  Hun,  125.)^ 
If  more  than  one  intention  is  expressed  by  the  testator,  and 
such  intentions  are  irreconcilable,  the  terms  of  the  devise  to 
the  wife  must  stand  and  the  limitation  over  to  the  son  must 
fail,  because  the  first  is  the  testator's  primary  intention  and 
object  in  executing  the  instrument.  {Parsons  v.  Winslow,  6 
]tfafi8.  175 ;  Dawes  v.  Swann,  4  id.  208 ;  BonarcPs  Will,  16 
Abb.  [N.  C]  203,  205,  206 ;  Wager  v.  Wager,  96  N.  Y.  174; 
In  re  Blauvelt,  39  N.  Y.  S.  R.  777 ;  Rosehoom  v.  Roseboom, 
8.1  N.  Y.  356;  Freemam,  v.  Coit,  96  id.  67.)  The  release 
executed  and  delivered  by  the  son  to  the  executors  of  his 
father's  estate,  the  receipt  by  him  of  the  consideration  there- 
for, and  his  acceptance  of  the  devise  and  bequests  under  his 
mother's  will  estop  him  from  objecting  to  the  account  of  the 
executor  of  Mary  D.  Tyler's  estate,  and  deprive  him  of  any 
standing  in  the  proceeding  because  he  has  no  interest  at  stake. 
(3  Wait's  Act.  &  Def .  371 ;  20  Am.  &  Eng.  Ency.  of  Law,  748.). 

Maynard,  J.  By  the  residuary  clause  of  his  will  the  tes- 
tator gave  the  residue  of  his  estate  to  his  wife  to  have  and  to 
hold  the  same  and  every  part  and  parcel  thereof  to  her  and 
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her  assigns  forever ;  provided,  however,  that  if  any  part  of  it 
should  remain  unexpended  or  undisposed  of  at  her  death, 
what  should  so  remain  he  gave  to  his  son  and  his  heirs  and 
assigns,  adding  this  clause,  "  and  I  expect  and  desire  that  mj 
said  wife  will  not  dispose  of  anj  of  said  estate  by  will  in  such 
a  way  that  the  whole  that  might  remain  at  her  death  shall  go 
out  of  my  own  family  and  blood  relation."  The  testator  had 
but  one  child,  a  son  by  a  former  wife.  His  widow  made  a 
will  in  which  she  gave  the  son  a  considerable  portion  of  the 
estate  left  her  by  the  testator,  and  one-fourth  of  any  residue 
remaining  after  making  some  specific  bequests,  and  upon  the 
final  accoimting  of  her  executor  the  question  arose  whether, 
under  her  husband's  will,  any  portion  of  his  estate  to  which 
she  succeeded  by  virtue  of  its  provisions,  and  which  remained 
in  her  hands  at  the  time  of  her  death,  could  be  effectually  dis- 
posed of  by  any  testamentary  disposition  wliich  she  might 
make.  The  surrogate  held  that  she  had  no  power  to  dispose 
of  it  by  will,  but  the  general  term  has  decided  otherwise  and 
has  reversed  the  decree  of  the  surrogate,  and  we  think  the 
conclusion  reached  by  that  court  is  correct. 

The  gift  to  the  wife  is  in  the  first  instance  absolute  and  unlim- 
ited with  an  habendum  that  she  shall  have  and  hold  it  and  every 
part  and  parcel  of  it  to  her,  and  her  heirs  and  assigns  forever. 
She  was  thus  invested  with  the  power  to  dispose  of  it  in  any 
manner  authorized  by  law,  and  it  only  remains  to  be  consid- 
ered how  far  the  fee  so  devised  to  her  has  been  cut  down  by 
the  subsequent  provisions  of  the  will.  There  is  undoubtedly 
a  condition  annexed  to  the  grant  to  the  effect  that  if  she  died 
leaving  any  part  of  the  property  undisposed  of  at  her  death, 
such  part  should  revert  to  his  son,  the  appellant  here. 
Unquestionably  as  to  any  portion  of  the  estate  to  which  this 
proviso  might  be  applicable,  the  precedent  estate  granted  to 
the  wife  would  be  converted  into  a  qualified  or  base  and 
determinable  fee.  But  what  was  the  contingency  upon  which 
such  a  change  in  the  quality  of  the  estate  devised  was  to 
depend  ?  Upon  the  true  answer  to  this  question  rests  the 
solution  of  this  controversy.     The  appellant  contends  that  it 
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was  the  death  of  the  first  taker  without  having  divested  her- 
self of  the  title  by  a  grant  of  the  fee  in  her  lifetime,  and  that 
the  alienability  of  her  estate  did  not  include  the  power  to 
devise  or  bequeath  it.  But  the  terms  employed  are  unre- 
stricted. It  is  only  what  is  "  undisposed  of  "  at  her  decease,  if 
any,  that  is  given  to  her  son.  A  general  power  to  dispose  of 
property  includes  the  right  to  dispose  of  it  by  will,  unless 
the  grant  of  the  power  contains  words  which  expressly 
or  by  fair  implication  exclude  such  a  method  of  disposi- 
tion. The  will  took  effect  at  the  very  moment  of  death, 
and  there  was  not,  therefore,  any  part  of  the  property  which 
was  not  disposed  of  ^^  at  her  decease."  This  construction  is  in 
harmony  with  the  terms  previously  employed,  which  import 
an  unlimited  power  of  disposition. 

But  the  testator  has  left  no  room  for  doubt  upon  this  point 
by  the  language  used  in  the  concluding  paragraph  of  this 
clause  of  his  will.  He  there  explicitly  recognizes  her 
power  to  dispose  by  will  of  the  estate  given  her,  and  indi- 
cates to  her  in  part  the  course  which  he  desires  her  tes- 
tamentary disposition  to  take.  He  seeks  to  impress  upon 
her  the  claims  which  his  own  family  have  upon  her 
consideration,  and  the  language  is  meaningless,  unless  it  is 
to  be  assumed  that  he  understood  that  by  the  terms  of  his  will 
she  had  the  power  to  devise  or  bequeath  the  estate  which  he  had 
given  her.  He  was  himself  learned  in  the  law,  and  he  evi- 
dently had  a  well-defined  testamentary  scheme,  and  a  clear 
conception  of  the  legal  effect  of  its  various  provisions.  He 
had  confidence  in  his  wife  that  if  she  disposed  of  the  property 
by  will  she  would  make  a  just  disposition  of  it,  and  observe  his 
wish  that  his  own  child  should  not  be  overlooked ;  but  he 
anticipated  the  contingency  that  she  might  die  intestate,  and 
as  to  that  portion  of  his  estate  which  might  then  remain  he 
provided  that  it  should  go  to  the  issue  of  his  own  blood,  and 
not  to  her  heirs  or  next  of  kin.  This  contingency  never  hap- 
pened, and  hence  the  title  in  fee  which  she  took  was  never 
divested  or  determined,  but  passed  in  accordance  with  the  pro- 
visions of  her  will. 
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The  estate  of  the  wife  was  not  qualified  by  the  preca- 
tory words  of  the  conchiding  paragraph.  They  are  merely 
the  expression  of  an  expectation  or  desire  that  if  she 
made  a  will  the  whole  that  might  then  remain  should  not 
go  out  of  his  own  family  or  blood  relations.  Similar  terms 
have  sometimes  been  construed  to  create  a  trust,  or  rather  a 
power  in  trust,  but  never,  so  far  as  we  have  been  able  to  dis- 
cover, where,  as  in  this  case,  the  words  of  the  will  in  the  first 
instance  clearly  indicate  a  disposition  in  the  testator  to  give  the 
entire  interest,  use  and  benefit,  to  the  donee.  (1  Jarman  [5th 
Am.  ed.],  pp.  680,  94;  CUrhe  v.  Leupp,  88  N.  Y.  228;  Ccmp- 
hell  V.  Beaumont^  91  id.  464.)  But  if  it  might  be  held  that 
these  words  could  be  construed  so  as  to  imply  a  power  in  trust 
in  favor  of  the  testator's  son,  the  power  was  observed  and 
fully  executed  by  the  donee  thereof.  It  neither  contemplated 
or  required  the  entire  residue  existing  at  the  time  of  Mrs. 
Tyler's  death  to  be  bestowed  upon  the  son.  She  was  not 
enjoined  to  give  the  whole  of  it  to  him.  The  restraint,  if  any, 
was  purely  negative.  It  was  to  the  effect  that  she  should  not 
permit  all  that  she  might  have  to  dispose  of  to  go  out  of  his 
family;  in  other  words,  that  his  own  child  should  be 
suitably  remembered.  This  injunction,  if  it  is  to  be  deemed 
such,  was  obeyed  by  her  with  scrupulous  fidelity.  In 
her  will  she  devises  to  him  a  valuable  piece  of  real 
property ;  many  articles  of  personal  property  of  considerable 
value,  including  his  father's  personal  effects ;  and  after  some 
specific  bequests  makes  him  the  legatee  of  one-fourth  of  her 
residuary  estate,  and  bequeaths  to  a  sister  of  her  husband 
another  fourth.  The  confidence  of  the  husband  in  the  wife 
was  not  misplaced,  and  his  will  has  been  faithfully  and 
literally  observed  by  her  even  where  it  was  not  mandatory 
but  discretionary. 

"We  are  also  of  the  opinion  that  the  share  of  the  residuary 
estate  given  to  Mrs.  Baker  in  the  will  of  Mrs.  Tyler  did  not 
lapse  upon  her  death  before  the  time  of  distribution  arrived, 
but  passed  to  the  parties  who  are  lawfully  entitled  to  succeed 
to  Mrs.  Baker's  estate.     By  previous  clauses  of  the  will  this 
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property  is  given  to  her  executors  in  trust  for  the  benefit  of 
her  brother  during  his  lifetime  and  after  his  death  what 
remains  is  given  to  the  parties  named  in  the  seventh  or 
residuary  clause  of  the  will,  of  whom  Mrs.  Baker  is  one.  The 
gift  to  her  is  direct  in  each  of  the  previous  clauses  and  also  in 
the  residuary  clause.  It  is  true  that  in  the  residuary  clause 
the  executors  are  directed  to  divide  the  residue  into  four 
equal  parts;  but  these  portions  are  directly  given  to  four 
legatees  named,  including  Mrs.  Baker,  share  and  share  alike. 
Under  the  scheme  of  this  will  it  must  be  held  that  the  gift  to 
the  residuary  legatees  is  direct  and  immediate  and  the  time  of 
payment  or  enjoyment  only  is  postponed.  The  gift  is  not  to 
a  class,  there  are  no  words  of  survivorship,  and  there  is  noth- 
ing to  indicate  that  the  testatrix  contemplated  an  intestacy  as 
to  any  part  of  her  estate.  She  evidently  intended  that  upon 
her  death  the  title  to  the  residue  should  vest  in  the  persons 
named  in  the  seventh  clause  subject  to  the  trust  estate  given 
for  the  benefit  of  her  brother.  The  case  is  not  distinguish- 
able in  its  controlling  features  from  Ooebel  v.  Wolf  (113  N. 
Y.  405). 

The  order  of  the  general  term  must  be  affirmed,  with  costs, 
and  the  proceeding  remitted  to  the  surrogate's  court  to 
be  there  disposed  of  in  accordance    with  the  views  here 


All  concur. 
Ordered  accordingly. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
George  Albow,  Appellant. 

While  an  indictment  may  be  supported  by  inferences  from  facts  proved 
which  imply  the  existence  of  the  principal  fact  constituting  the  offense, 
that  fact  must  be  charged.  It  is  not  sufficient  to  allege  in  the  indictment 
the  facts  from  which  such  inferences  may  be  drawn. 

An  indictment  under  the  provision  of  the  Penal  Code  in  relation  to  "Adver- 
tising Counterfeit  Money"  (§  527),  charged,  in  substance,  that  the 
defendant  aided  and  abetted  a  scheme  for  offering  for  sale  or  exchange 
'•green  goods"  by  means  of  circulars  and  letters,  and  thereby  C.  and 
H.  were  induced  to  come  to  Poughkecpsie  in  this  state  to  deal  with  him; 
that  defendant  there  stated  to  them  that  there  was  a  person  in  New  York, 
who  had  |100,000  like  a  one-dollar  greenback;  that  defendant  showed 
C.  the  good  one -dollar  note  and  told  him  he  could  exchange  $100  of  his 
money  for  |1,000  of  that  person's  money,  which  was  as  good  as  the  one- 
dollar  bill  shown;  that  defendant  asked  said  C.  to  go  to  New  York  with 
him  to  get  said  money,  which  defendant  "called  and  designated  as 
goods."  There  was  no  averment  that  said  scheme  was  to  sell  or 
exchange,  or  to  offer  to  exchange,  "counterfeit"  money,  or  what  pur- 
ported to  be  such.    Held,  that  the  indictment  was  fatally  defective. 

(Argued  October  34,  1893;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  Geneml  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  July  28,  1893,  which  affirmed  a  judgment  of  the  Court 
of  Oyer  and  Terminer  of  Dutchess  county  entered  upon  a 
verdict  convicting  defendant  of  a  violation  of  section  527  of 
the  Penal  Code  in  relation  to  advertising  counterfeit  money. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Daniel  O'Coniiell  for  appellant.  When  the  accused  is 
prosecuted  by  indictment  it  must  be  a  good,  legal  and  valid 
indictment,  othenvise  he  should  not  be  required  to  plead  to  it, 
or  to  be  put  to  trial  upon  it.  {TJ,  jS,  v.  Hess,  124  U.  S.  483, 
486 ;  Bex  v.  Williams,  1  Leach  C.  C.  534 ;  U.  S.  v.  Goggin, 
1  Fed.  Rep.  49,  51 ;  1  Bishop  on  Crim.  Pro.  [3d  ed.]  §§  623- 
630  ;  Reg.  v.  Jarrald,  L.  &  C.  C.  C.  307,  308.)  The  court  erred 
in  disallowing  the  defendant's  demurrer  for  the  reason  that 
the  indictment  is  fatally  defective.    (Penal  Code,  §  527; 


1893.]  People  v.  Albow.  131 

N.  Y.  Rep.]  Statement  of  case. 


People  V.  Dumar^  106  N.  Y.  502.)  The  indictment  does  not 
properly  aver  in  accordance  with  the  well-settled  rules  of 
criminal  pleading  that  there  was  any  scheme  or  device  of  the 
character  denounced  hy  the  statute  which  the  defendant  aided, 
abetted  or  assisted.  (2  Bishop  on  Crim.  Pro.  [3d  el.]  §§  7,  8; 
Bishop's  Directions  &  Forms,  §  116 ;  1  Wharton's  Precedents 
of  Indicts.  §  97 ;  U,  S.  v.  Wcmier,  26  Fed.  Rep.  616 ;  Code 
Crim.  Pro.  §  276  ;  U,  S,  v.  Ileus,  124  U.  S.  483.)  The  indict- 
ment is  bad  for  uncertainty.  (Code  Crim.  Pro.  §§  278,  279 ; 
1  Bishop's  Crim.  Pro.  [3d  ed.]  §§  585,  586 ;  People  v.  Wise,  3 
N.  Y.  C.  R.  303.)  The  statute  makes  the  act  a  felony,  and 
the  indictment  should,  therefore,  have  charged  that  the  act 
was  done  feloniously.  {Regina  v.  Gray,  L.  &  C.  C.  C.  370 ; 
People  y.  Fish,  4  Park.  Cr.  Rep.  206.)  The  circular,  lettere 
and  telegrams  by  means  of  which  it  is  alleged  the  defendant 
aided  and  abetted  in  the  scheme  should  have  been  set  out  in 
the  indictment,  or  there  should  have  been  an  allegation  that 
their  contents  were  unknown  to  the  grand  jury.  {Bradlangh 
V.  Queen,  L.  R.  [3  Q.  B.  D.]  616,  617;  Baker  v.  State,  14 
Tex.  App.  332;  l\  S.  v.  Watson,  17  Fed.  Rep.  145 ;  Rex  v. 
Dodge,  2  East  P.  C.  1122.)  The  defendant  is  not  charged 
with  knowledge  of  any  scheme,  or  of  the  contents  of  the  cir- 
cular, letters,  etc.,  or  of  any  unlawful  act  or  purpose.  (1 
Stark.  Crim.  PI.  164 ;  Com.  v.  Boynton,  12  Cush.  499 ;  Com. 
V.  Merriam,  7  Allen,  357;  U.  S.  v.  Carll,  105  U.  S.  611.) 
The  indictment  does  not  aver  that  the  advice  or  invitation 
that  the  defendant  is  alleged  to  have  extended  to  Cassel  to 
come  to  New  York  was  ever  acted  upon.  {People  v.  Phelps, 
133  .N.  Y.  267.)  The  indictment  is  drawn  in  violation  of 
sections  278  and  279  of  the  Code  of  Criminal  Procedure. 
{People  V.  Tower,  135  N.  Y.  457 ;  People  v.  DimicJc,  107 
id.  31 ;  People  v.  Menhm,  36  Ilun,  92  ;  People  v.  Dumar, 
106  N.  Y.  502 ;  Code  Crim.  Pro.  §§  278,  279 ;  Wharton's 
Crim.  PI.  &  Pr.  [9th  ed.]  §  163.)  The  indictment  is  not  drawn 
in  conformity  to  the  statute,  nor  are  the  words  used  in  the 
indictment  equivalent  iu  meaning  to  the  words  used  in  the 
statute.     (1  Bishop's    Crim.  Pro.  [3d  ed.]  §  618;  Jones  y. 
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StaUy  21  Tex.  App.  349  ;  People  v.  Phyfe,  136  N.  T.  554.) 
The  indictment  does  not  contain  an  averment  that  the  defend- 
ant fraudulently  intended  to  convert  Cassel's  money  to  his 
own  nse  or  to  the  use  o;f  any  one  else,  or  to  defraud  or  to  aid, 
assist  and  abet  in  defrauding  Cassel  of  the  same.  Unless  such 
was  the  intent  no  crime  was  contemplated  or  could  have  been 
accomplished  by  the  defendant.  ( U,  S.  v.  FU^ning^  18  Fed. 
Rep.  909 ;  U.  S.  v.  Staples,  45  id.  195 ;  U.  S.  v.  Smithy 
Id.  561.)  Whatever  is  newly  created  by  statute  draws  to 
itself  the  same  qualities  and  incidents  as  if  it  had  existed  at 
common  law  —  in  other  words,  the  statute  is  to  be  interpreted 
after  the  rules  and  incidents  of  the  common  law.  (Bishop  on 
Statutory  Crimes  [2d  ed.],  §  139;  Bishop's  Directions  & 
Forms,  §  31 ;  2  Whart.  Crim.  Law  [9th  ed.],  §§  1173,  1185, 
1213, 1220,  1224  ;  People  v.  Arnold,  46  Mich.  268 ;  State  v. 
Johnson,  1  Chip.  129.)  The  indictment  does  not  comply 
with  the  provisions  of  sections  275,  276  and  284  of  the  Code 
of  Criminal  Procedure.  (People  v.  Haight,  26  N.  Y.  S.  R. 
33.)  If  in  a  criminal  case,  requiring  the  strict  construction  of 
a  statute,  the  court  entertains  a  reasonable  doubt  of  its  mean- 
ing, the  doubt  will  prevail  in  favor  of  the  accused.  (  U,  S,  v. 
Brewer,  139  U.  S.  278,  288  ;  Bishop  on  Stat.  Crimes  [2d  ed.], 
§§  194,  218.) 

Horace  D.  Hufcut  for  respondent.  The  indictment  in  this 
case  plainly  discloses  and  sufficiently  charges  the  substance  of 
the  offense  prohibited  and  made  criminal  under  section  527  of 
the  Penal  Code.  {People  v.  Martin,  2  N.  Y.  Cr.  Rep. 
51.)  If  the  facts  as  set  forth  in  the  indictment  state  sufficient 
to  constitute  the  crime,  that  is  all  that  is  necessary.  {People 
V.  Sullivan,  4  N.  Y.  Cr.  Rep.  193.)  It  is  not  necessary  under 
the  forms  of  an  indictment  now  established  by  the  Code  of 
Criminal  Procedure,  nor  by  section  284,  to  use  any  specific 
words  like  "wrongfully"  or  "feloniously."  {People  v. 
Dunn,  6  N.  Y.  Cr.  Rep.  473 ;  Bork  v.  People,  91  N.  Y.  13.) 

Andrews,  Ch.  J.  We  think  the  indictment  is  fatally  defect- 
ive in  that  it  does  not  allege  the  commission  of  the  offense 
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created  by  section  527  of  the  Penal  Code.  The  section  is 
entitled  "  Adveitising  Counterfeit  Money,"  and  the  purpose 
of  the  enactment  was  to  reach  the  nefarious  business  of  offer- 
ing or  pretending  to  offer  for  sale  counterfeit  money,  and 
inducing  people  by  what  is  popularly  known  as  the  "  green 
goods"  scheme,  or  similar  devices,  to  invest  their  money, 
receiving  in  return  either  counterfeit  money,  or  packages  pur- 
porting to  contain  counterfeit  money,  but  which  in  fact  con- 
tained blank  paper,  or  something  of  like  character.  The  sell- 
ing or  offering  to  sell  counterfeit  money  or  tokens  of  value, 
or  what  purports  to  be  such,  or  the  aiding  or  abetting  any 
ficheme  or  device?  having  for  its  purpose  the  sale  or  the  put- 
ting in  circulation  of  counterfeit  money  or  tokens,  is  the 
gravamen  of  the  offense.  It  is  that  offense  alone  at  which 
the  statute  is  aimed,  and  it  has  no  reference  to  any  other 
frauds  upon  the  public  or  individuals. 

The  indictment  alleges  that  the  defendant  aided  and  abetted 
a  scheme  for  offering  for  sale  or  exchange  "  green  goods,"  by 
means  of  circulars  and  letters,  and  that  thereby  Cassel  and 
Hogshead  were  induced  to  come  to  Poughkeepsie  in  this 
state,  to  deal  with  the  defendant ;  that  the  defendant 
there  stated  to  Cassel  and  Hogshead  that  he  would  take  them 
to  an  old  gentleman  in  New  York,  "  who  had  one  hundred 
thousand  dollars  like  a  one-dollar  greenback  so  called,  being  a 
treasury  note  issued  by  the  government  of  the  United  States ; " 
that  defendant  showed  Cassel  the  good  one-dollar  note,  and  told 
him  that  he  could  exchange  one  hundred  dollars  of  his  money 
with  the  "  old  gentleman  "  for  one  thousand  dollars  of  the  old 
gentleman's  money,  which  was  as  good  as  the  one-dollar  bill 
shown  ;  that  the  defendant  asked  Cassel  to  go  with  him  to  the 
city  of  New  York  "  to  get  said  money  of  the  old  gentleman, 
which  said  money  said  Albow  called  and  designated  as  goods," 
etc. 

There  is  no  averment  in  the  indictment  that  the  scheme  which 
the  defendant  abetted  was  to  sell  or  exchange,  or  to  offer  to 
sell  or  exchange,  "  counterfeit "  money,  or  what  purported  to 
be  counterfeit  money,  and  there  is  no  reference  whatever  in 
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the  indictment  to  that  purpose.  The  offense  stated  in  the 
statute  is  not  averred. .  If  the  facts  stated  in  the  indictment 
were  estabhshed  the  jury  would  undoubtedly  infer  that  it  was 
a  scheme  to  exchange  real  or  pretended  counterfeit  money  for 
good  money.  But  tins  would  be  an  inference  from  the 
improbability  that  any  other  purpose  was  in  the  mind  of  the 
defendant.  A  criminal  charge  may  be  and  often  is  supported 
by  inferences  from  fact«  which  imply  the  existence  of  the 
principal  fact  constituting  the  offense.  But  the  principal  fact 
must  be  charged  in  the  indictment.  It  is  not  sufficient  to 
allege  the  facts  from  which  an  inference  of  the  principal  fact 
may  be  drawn,  without  charging  the  priiKjipal  fact.  The 
settled  rule  of  criminal  pleadings  requires  that  all  the  ele- 
ments whicli  enter  into  the  definition  of  an  offense  nmst  be 
stated  in  the  indictment.  The  strictness  which  formerly  pre- 
vailed in  respect  to  unessential  matters  in  indictments,  which 
often  defeated  the  ends  of  justice,  has  been  proi^erly  relaxed. 
But  the  rule  that  the  offense  must  be  cliarged  in  plain  and 
intelligible  language,  and  that  the  indictment  must  set  forth 
all  the  essential  elements  of  the  crime,  is  and  ought  to  be  pre- 
served alike  for  the  protection  of  the  accused  and  in  the  inter- 
est of  the  certain  and  orderly  administration  of  the  criminal 
law.  It  was  said  by  Mr.  Justice  Field,  in  Uiiited  States  v. 
Jless  (124:  U.  S.  483),  in  the  case  of  an  indictment  under  a 
statute  of  the  United  States  for  a  fraudulent  use  of  the  mails, 
where  essential  facts  were  not  averred,  "  no  essential  element  of 
the  crime  can  be  omitted  without  destroying  the  whole  plead- 
ing. The  omission  cannot  be  supplied  by  intendment  or  impli- 
cation, and  the  charge  must  be  made  directly  and  not  inferen- 
tially,  or  by  way  of  recital."  This  is  a  sound  exposition  of 
the  principle  governing  criminal  pleadings,  which  was  disre- 
garded in  framing  the  indictment  in  the  present  case. 

For  the  reason  that  the  indictment  does  not  charge  the 
offense  described  in  the  statute,  the  conviction  should  be 
reversed. 

All  concur. 

Judgment  reversed. 


1893.] 


Locke  et  al.  v.  F.  L.  &  T.  Co.  et  al. 


135 


N.  Y.  Rep.] 


Statement  of  case. 


Franklin  D.  Locke  et  ah,  as  Executors,  etc.,  Respondents,  v. 
The  Farmers'  Loan  and  Trust  Company  et  al..  Respond- 
ents, Magdalena  Rings,  Individually  and  as  Guardian,  et 
al..  Appellants. 

A  trust  of  personal  property  may  be  effectuaUy  framed  in  which  the 
author  of  the  trust  is  himself  the  trustee. 

8..  plaintiffs'  testator,  in  his  lifetime,  executed  an  instrument  in  triplicate 
which  stated  that  he  was  the  owner  of  400  shares  of  the  stock  of  a  cor- 
poration named,  evidenced  by  four  certificates,  the  numbers  of  which 
were  given  ;  that  he  did  thereby  *'  dedicate  and  set  apart  *  *  *  in 
whose  possession  soever  the  said  seveml  certificates  of  stock  may  come 
without  actual  transfer,"  all  the  income  and  dividends  thereafter  to 
accrue  thereon,  in  trust  to  himself  or  to  any  custodian  in  whose  hands 
the  said  certificates  might  be  deposited  by  him,  or  by  his  order,  for  the 
uses  and  purposes  specified.  These  were  that  the  net  income  and  divi- 
dends, as  received  from  time  to  time,  should  be  apportioned  into  ten 
equal  parts,  three  to  be  paid  over  to  the  use  of  M.,  three  to  the  use  of  A., 
two  to  be  paid  to  H.  during  life,  and  two  to  M.  >I.  during  life.  In  case  of 
the  decease  or  marriage  of  M.  or  the  decease  of  A.,  it  was  provided  that 
**  then  the  portion  so  allotted  to  such  person  shall,  from  and  after  the 
happening  of  such  event,  be  paid  over  "  to  the  use  of  a  religious  society 
named,  and  "the  portion  allotted  to  the  other  shall,  after  her  decease" 
or  marriage,  if  it  be  M.,  be  paid  over  to  the  use  of  a  charit^vble  institution 
named.  At  the  termination  of  the  life  interests  of  H,  and  M.  M.,  "the 
I)ortion  allotted  "  to  each,  it  was  provided,  should  also  go  to  a  charitable 
institution  named.  A  power  of  revocation  was  jreserved.  One  of  the 
triplicates,  with  the  certificates  of  the  stock  in  a  sealed  envelope,  S. 
deposited  in  his  box  in  a  deposit  company.  Upon  the  envelope  was 
indorsed  in  the  handwriting  of  S.  the  words,  "  Declaration  of  trust  with 
certificates  *  *  *  belonging  to  trust,"  following  which  was  a 
description  of  the  certificates  and  a  statement  that  a  "  duplicate  declara- 
tion of  trust  had  been  filed  with  the  beneficiaries  "  and  with  another  per- 
son named  ;  also  a  further  memorandum  directr^d  to  a  person  named, 
•*  for  and  in  behalf  of  the  within-named  beneficiaries,"  as  follows :  "  In 
case  of  my  decea.se  please  see  that  the  inclosed  trust  is  faithfully  carried 
out."  The  provisions  of  the  instrument  were  carried  out  until  the  death 
of  8.,  about  four  years  after  its  execution.  In  his  will  S.  recited  the 
deposit  of  "  the  deed  of  trust,"  and  directed  his  executors  to  carry  out 
its  provisions.  Held,  that  a  good  and  valid  declaration  of  trust  was 
made,  and  upon  its  execution  the  settlor  held  the  legal  title  to  the  stock 
in  trust  for  those  to  whom  he  had  given. the  income;  that  four  separate 
and  several  trusts  w^ere  created,  and  each  life  tenant  took  independent 
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of  the  others;  that  each  trust  terminated  upon  the  death  of  the  life  bene- 
ficiary and  then  the  entire  interest  and  absolute  ownership  of  the  trust 
fund  went  to  the  corporation  named  as  the  ultimate  beneficiary. 
Zoeke  v.  Rings  (M  Hun,  428),  reversed. 

(Argued  October  35,  1898  ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in*  the  first  judicial  department,  entered  upon 
an  order  made  January  12,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  by  plaintiff,  as  excutors  of  the  last 
will  and  testament  of  Jonathan  Scoville,  deceased,  for  a  con- 
struction of  the  will,  and  to  obtain  a  determination  of  the 
court  as  to  the  validity  and  operation  of  certain  alleged 
trusts. 

The  instrument  under  which  the  questions  presented  arose, 
is  as  follows : 

*'  Be  it  remembered,  that  I,  Jonathan  Scoville,  of  the  city  of 
Buffalo,  county  of  Erie,  and  state  of  New  York,  owner  of 
four  hundred  shares  of  the  capital  stock  of  the  New  York  and 
Harlem  Kailroad  Company,  of  fifty  dollars  each,  and  evi- 
denced by  four  certain  certificates  thereon,  numbered  21815, 
21816,  21817  and  21818,  respectively,  liave,  and  do  hereby 
dedicate  and  set  apart,  from  and  after  the  date  hereof,  in 
whose  possession  soever  the  said  several  certificates  of  stock 
may  come  without  actual  transfer,  all  and  singular  the  net 
income  and  dividends  hereafter  to  accrue  and  become  due  and 
receivable  from  time  to  time  thereon,  in  trust  to  myself,  or  to 
any  custodian  in  whose  hands  the  said  certificates  of  stock  may 
be  deposited  by  me  or  by  my  order  for  the  like  purpose,  and 
to  and  for  the  following  uses  and  purposes,  that  is  to  say : 

"The  said  net  income  or  dividends  of  the  said  stock,  as 
often  as  received  from  time  to  time,  shall  be  apportioned  into 
ten  equal  parts,  three  of  which  parts  shall  be  paid  over  to  the 
use  and  benefit  of  Magdalena  Rings,  of  Buffalo,  N.  Y. ;  three 
parts  thereof  shall  be  paid  over  to  the  use  and  benefit  of  Anna 
M.  Rings,  of  the  same  place ;  two  parts  thereof  shall  be  paid 
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to  Henry  C.  Kings,  of  the- same  place,  for  and  during  his  nat- 
ural life,  and  two  parts  thereof  shall  be  paid  over  to  Minnie 
M.  Rings,  of  the  same  place,  for  and  during  her  natural  life, 
provided,  however,  that  in  case  of  the  decease  or  marriage  of 
the  said  Magdalena  Eings,  or  the  decease  of  the  said  Anjia  M. 
Kings,  whichever  event  shall  first  happen,  then  the  portion  so 
allotted  to  such  person  shall,  from  and  after  the  happening  of 
such  event,  be  paid  over  to  the  use  and  benefit  of  the  St. 
John's  Episcopal  Church  and  Society,  of  the  town  of  Salis- 
bury, state  of  Connecticut,  and  the  portion  allotted  to  the 
other  shall,  after  her  decease  (or  marriage,  if  it  be  the  said 
Magdalena)  be  paid  over  to  the  use  and  benefit  of  the  Buffalo 
Orphan  Asylum  (Protestant)  of  the  city  of  Buffalo,  and  upon 
tlie  decease  of  the  said  Henry  C.  Kings,  the  portion  so  allotted 
to  him  shall  thenceforth  be  paid  to  the  use  and  benefit  of  the 
St.  Vincent's  Female  Asylum  of  the  city  of  Buffalo ;  and  upon 
the  decease  of  the  said  Minnie  M.  Kings,  the  portion  so  allot- 
ted to  her  shall  be  thereafter  paid  to  the  use  and  benefit  of  the 
Buffalo  Hospital  of  the  Sisters  of  Charity ;  and  it  is  liereby 
expressly  provided,  from  and  out  of  the  said  income  so  appor- 
tioned to  the  said  Magdalena  and  Anna  M.  Kings,  tliey  shall 
each  bear  and  pay  an  equal  portion  of  the  taxes,  repairs  and 
insurance  of  the  premises  this  day  leased  to  the  beneficiaries 
herein  named. 

"  For  the  purposes  of  this  instrument,  tlie  said  Magdalena 
Kings  shall  be  considered  the  guardian  of  the  property  and 
rights  of  the  said  Henry  C.  Kings  and  Minnie  M.  Kings  during 
minority ;  and  upon  lier  marriage  or  decease,  then  the  said 
Anna  M.  Kings,  if  sui*viving  and  unmarried,  shall  be  deemed 
such  guardian,  otherwise  a  guardian  for  the  said  minors  shall 
be  duly  appointed. 

"  The  right  to  cancel  or  otherwise  modify  tliis  instrument  at 
any  and  all  times  is  hereby  expressly  reserved  to  me,  notwith- 
standing any  provision  herein  contained. 

"Witness  my  hand,  this  fifth  day  of  January,  A.  D.  1887. 

"JONATHAN  SCOVILLE." 
SiOKELs— Vol.  XCV.         18 
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The  further  facts,  bo  far  as  material,  are  stated  in  the 
opinion. 

John  G.  MiXburn  for  appellants.  The  written  instrument 
dated  January  5, 1887,  and  the  acts  of  Mr.  Scoville  in  connec- 
tion with  it,  impressed  the  400  shares  of  the  capital  stock  of 
the  New  York  and  Harlem  Kailroad  Company  with  the 
trusts  therein  mentioned.  {Martin  v.  Funk^  75  N.  Y.  134 ; 
Barry  v.  Lambert,  98  id.  306 ;  WiUis  v.  Smyth,  91  id.  297 ; 
Mahie  v.  Bailey,  95  id.  206 ;  Van  Cott  v.  Prentice,  104  id. 
45 ;  McPh^rsan  v.  Bollins,  107  id.  316 ;  Yaiv  Hesse  v. 
McKaye,  136  id.  114;  Mc Arthur  v.  Gordon,  126  id.  597; 
Fagan  v.  Gumey,  14  N.  Y.  Wkly.  Dig.  468 ;  Bosenbiirg  v. 
Bosenburg,  40  Hun,  91;  Slone  v.  Ilackett,  12  Gray,  227; 
Beaver  v.  Beaver,  117  N.  Y.  421.)  The  trusts  in  favor  of 
the  life  beneficiaries  do  not  suspend  the  absolute  ownership  of 
the  shares  of  stock  beyond  two  lives  in  being,  and  are  valid. 
(Vanderpool  v.  Tjyew,  112  N.  Y.  177,  180  ;  Schennei^hom  v. 
Catting,  131  id.  48  ;  Savage  v.  Buruhaia,  17  id.  571 ;  Under- 
wood V.  Curtis,  127  id.  528  ;  Culross  v.  Gibbons,  130  id.  447; 
Cross  y.  U.  S.  T,  Co,,  131  id.  338,  339 ;  Kennedy  v.  Iloy,  105 
id.  134  ;  In  re  Verjjlanck,  91  id.  439  ;  Wel/s  v.'  Wefls,  88  id. 
383.)  If  the  trusts  we  have  been  considering  are  for  any 
reason  inoperative,  a  valid  trust  in  favor  of  the  Kings  is 
created  by  tlie  6th  article-  of  Mr.  Scoville's  will.  {Booth  v, 
BaptiM  Church,  126  N.  Y.  247 ;  Tofme/<^  v.  Half,  4  id.  140.) 
The  trusts  in  favor  of  the  institutions  are  valid.  {Farl  v. 
Grim,  1  Johns.  Gh.  494;  Wells  v.  Welh,  88  N.  Y.  331; 
Garrett  v.  Bcr,  6  AYatts,  14 ;  Van  Bensselaer  v.  Bunhen,  24 
Penn.  St.  252;  Green  v.  Williams,  15  R.  I.  251 ;  Adnrns  v. 
Pen^y,  43  X.  Y.  487 ;  Coltman  v.  Grace,  112  id.  299 ;  Scher- 
m^rhorn  v,  Cottiny,  131  id.  58  ;  Greene  v.  Greene,  125  id, 
512 ;  Ereritt  v.  Eceritt,  29  id.  39.) 

Sherman  Evarts  for  infant  defendants  Scoville,  respondents. 
The  instrument  of  January  5,  1S87,  is  not  incorporated  in  the 
will  as  an  integral  part  thereof.     {Langdon  v.  Astor,  16  N. 
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Y.  26 ;  WiUia^ns  v.  Freenum,  83  id.  569 ;  Tn  re  O'Neil,  91 
id.  523;  Booth  v.  Baptist  Church,  126  id.  215.)  No  valid 
trust  was  created  under  the  instrument  of  January  5,  1887. 
{Martin  v.  Funk,  75  K  Y.  137 ;  Barry  v.  Lambert,  98  id. 
306;  Stone  v.  Ilackett,  12  Gi-ay,  227;  Ellison  v.  EUiaon,  6 
Ves.  656,  662 ;  Kekewich  v.  Manning,  1  DeG.,  M.  &  G.  176 ; 
Milroy  v.  Lo7*d,  4  DeG.,  F.  &  J.  264 ;  Young  v.  Young,  80 
]!«■.  Y.  422;  Richards  v.  Delhridge,  L.  K.  [18  Eq.  Ca^.]  11 ; 
Warrhier  v.  Rogers,  L.  R.  [16  Eq.]  340;  Pom.  Eq.  Juris. 
§  996 ;  Perry  on  Trusts,  §  102 ;  Tufts  v.  Tnfts,  3  W  &  M. 
508-510;  McArthur  v.  Goi^don,  126  N.  Y.  597;  Fagan  y. 
Ghirney,  14  N.  Y.  Wkly.  Dig.  468  ;  Rosenhirg  v.  Roseidmrg^ 
40  Hun,  91 ;  Cottinan  v.  Grace,  112  N.  Y.  299 ;  Adains  v. 
Perry,  43  id.  487.) 

Finch,  J.  The  testator  in  his  lifetime  executed  a  formal 
declaration  of  trust  relating  to  four  hundred  shares  of  the 
capital  stock  of  the  New  York  .  and  Ilarlem  E.  E.  (.^ompany 
standing  in  his  name  on  the  books  of  that  corporation,  and  for 
which  he  held  four  certiiicates.  By  the  terms  of  \\\q  trust  the 
net  income  and  dividends  of  the  stock  was  to  be  aj)portioned 
into  ten  equal  parts,  three  of  which  were  to  be  paid  over  to 
the  use  and  benefit  of  ]\[agdalena  Eings,  three  to  the  use  of 
Anna  Ehigs,  two  to  the  use  of  Henry  Eings  for  the  term  of 
his  natural  life,  and  two  to  Minnie  Eings  until  her  decease. 
The  deed  further  provided  that  upon  the  death  or  marriage  of 
Magdalena,  or  the  decease  of  Anna,  whichever  of  the  three 
events  should  first  happen,  "  the  portion  allotted  "  to  suoh  per- 
son should  bo  paid  over  to  the  use  and  benefit  of  the  St. 
John's  Episcojml  Church  and  Society  of  Salisbury,  Connecti- 
cut ;  and  "  the  portion  allotted "  to  the  other  of  the  two 
should,  upon  the  hapjiening  of  the  pi'escribed  event,  go  to  the 
Buffalo  Orphan  Asylum.  In  like  manner,  fit  the  termination 
of  the  life  interests  of  Henry  and  Minnie,  "  the  portion 
allotted  "  to  the  former  was  to  go  to  the  St.  Vincent's  Female 
Asylum  of  the  city  of  Buffalo,  and  that  allotted  to  the  latter  to 
the  Buffalo  Hospital  of  the  Sisters  of  Charity.     Practically 
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there  were  thus  created  four  separate  and  distinct  life  interests, 
each  one  in  a  prescribed  part  or  portion  of  an  entire  fund, 
with  a  remainder  over  to  a  new  beneficiary  forever.  The 
settlor,  after  executing  in  triplicate  this  declaration  of  trust, 
which  contained  also  a  power  of  revocation,  deposited  one 
original  thereof,  and  also  the  four  certificates  of  stock  in  a 
sealed  envelope  in  his  box  in  the  vaults  of  the  Mercantile 
Safe  Deposit  Company  in  the  city  of  New  York.  Tlie  envel- 
ope was  indorsed,  "  Declaration  of  Trust,  Jonathan  ScoviUe 
to  Magdalena  Rings  and  others,"  in  a  liandwriting  which  was 
not  the  settlor's ;  but  following  that  there  was  added  by  his 
own  hand  these  words :  "  Declaration  of  tnist  with  certificates 
of  New  York  &  Harlem  R.  R.,  certificates  belonging  to 
trust  and  being  numbered  21815,  21816,  21817,  21818,  100 
shares  each.  Duplicate  declaration  of  trust  filed  with  the 
beneficiaries  and  M.  A.  Whitney,  202  Main  st.,  Buffalo, 
N.  Y."  And  then  attached  thereto  was  this  further 
memorandum  in  the  testator's  handwriting:  "N.  C.  Sco- 
viUe, for  and  in  behalf  of  the  within  named  beneficiaries. 
In  case  of  my  decease  please  see  that  the  enclosed  tiTist 
is  faithfully  carried  out.  Duplicates  filed  with  beneficiaries 
and  M.  A.Whitney,  202  Main  st.,  Buffalo,— J.  ScoviUe;" 
and  in  the  margin  of  such  memorandum  appeared  the  words : 
<' Dated  at  Buffalo,  January  24,  1887,— J.  ScoviUe."  The 
persistent  purpose  and  obvious  care  of  the  settlor  to  make  the 
trust  effective  and  carry  its  proceeds  safely  to  the  appointed 
destination  are  further  shown  by  his  will,  made  in  December 
of  1890,  after  the  trust  had  stood  and  been  fulfilled  for  almost 
four  yeare.  In  article  sixth  of  that  will  he  recites  the  deposit 
of  the  deed  of  trust,  adding  ajs  descriptive  of  it  the  words : 
"  Which  affects  a  portion  of  my  estate,  which  portion  is  more 
particularly  described  in  a  paper  inclosed  with  such  deed  of 
trust."  He  then*  directs  his  executors  to  carry  out  the  pro- 
visions of  such  deed  of  trust  so  far  as  they  can,  but,  in  case 
they  cannot,  attempts  to  make  a  substituted  trust  for  the  use 
of  the  same  beneficiaries  and  in  the  same  proportions  as  recited 
in  the  deed.    The  testator  made  Locke  and  the  Farmers'  Loan 
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&  Trust  Co.  executors  of  and  trustees  under  said  will,  but  by 
a  codicil  the  present  plaintiflfs  were  appointed  executors,  and 
Locke  and  the  Trust  Co.  became  trustees  under  the  will, 
article  sixth  being  speciiicallj  included. 

On  this  state  of  facts  the  Special  Term  held  the  trust  deed 
invalid  as  creating  a  perpetuity,  and  the  attempted  trust  of 
article  sixth  of  the  will  also  invalid  and  ineffectual,  and  carried 
the  stock  over  to  the  residuary  disposition,  and  so  to  persons 
other  than  the  named  beneficiaries.  The  General  Term 
affirmed  this  decision,  holding  that  the  testator  meant  by  the 
ultimate  legacy  to  the  four  corporations  respectively  to  keep 
in  existence  a  trust  to  pay  over  income  during  the  entire  cor- 
porate life,  the  result  being  that  the  purpose  of  the  testator  is 
wholly  thwarted  and  defeated. 

The  respondents'  argument  rests  upon  two  propositions: 
the  first  that  no  trust  at  all  was  created  by  the  deed,  but  that 
instrument  amounted  only  to  a  promise  without  consideration 
to  pay  to  the  beneficiaries  future  accruing  income  from  securi- 
ties never  transferred  by  the  settlor,  and  of  which  he  i*emained 
the  absolute  owner  until  his  death ;  and  the  second,  that  if 
there  was  a  trust  it  necessarily  suspended  the  absolute  owner- 
ship of  the  fund  for  more  than  two  lives  in  being. 

The  first  proposition  has  little  support  in  the  terms  of  the 
instrument  itself  and  none  in  its  surroundings.  It  is  abun- 
dantly settled  by  authority  that  a  trust  of  personal  property 
may  be  effectually  framed  in  which  the  author  of  the  trust  is 
himself  the  trustee.  {Martin  v.  Funk^  75  N.  Y.  137 ;  Barry 
V.  Laynbert,  98  id.  306.) 

In  the  present  case  there  were  both  words  and  acts.  The 
settlor  first  described  the  property  which  he  severed  from  his 
general  estate  and  set  apart  as  the  productive  source  of  the 
income  and  dividends  which  he  could  not  hold  as  trustee  before 
they  accrued  or  existed,  except  as  he  so  held  the  certificates 
which  gave  the  potential  right,  and  then  declared  himself  a 
trustee  of  the  named  beneficiaries,  to  receive  and  pay  over  to 
thent,  for  their  own  use  and  benefit,  all  future  income  and  divi- 
dends which  should  accrue.    No  beneficial  interest  in  the  prop- 
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erty  was  left  in  himself,  but  the  whole  of  that  interest  was  by 
hie  own  act  vested  elsewliere.  lie  held  the  legal  title  to 
the  stock,  but  necessarily  held  it,  from  the  date  of  his  decla- 
i*ation,  as  trustee  for  the  beneficiaries.  There  was  no  formal 
transfer  on  the  books  of  the  company  from  himself  as  an 
individual  to  himself  as  trustee,  and  he  remained  the  nominal 
owner,  holding  the  naked  and  barren  legal  title.  In  such  a 
case,  as  between  a  vendor  and  vendee  of  stocks,  the  vendor 
holds  the  legal  title  as  trustee  for  the  vendee,  because  the 
former,  having  parted  with  the  entire  beneficial  interest,  can 
hold  the  legal  title  in  no  other  way.  {Johnsmi  v.  UiiderhiUy 
52  N.  Y.  203.)  In  like  manner,  as  between  settlor  and  bene- 
ficiary, a  transfer  to  the  latter  of  all  income  and  dividends 
necessarily  transfers  the  whole  beneficial  interest  and  leaves 
the  settlor  a  holder  of  the  naked  legal  title  on  the  books  of 
the  company  as  trustee  for  the  beneficial  owners.  That  is  the 
situation  in  which,  by  the  deed  of  trust,  the  settlor  put  him- 
self and  intended  to  put  himself,  and  his  concurrent  acts 
clearly  demonstrate  that  intention.  He  selects  out  and  sepa- 
rates the  four  certificates  from  his  general  estate,  places  them 
in  a  sealed  envelope,  and  indorses  on  that  a  memorandum 
describing  the  certificates  as  "  belonging  to  the  trust,"  and  so 
explicitly  declares  himself  trustee  of  the  stock  itself.  It  is 
quite  true,  as  the  learned  counsel  for  the  respondents  contends, 
that  the  settlor  kept  and  meant  to  keep  in  hhnself ,  for  the  time 
being,  the  nominal  legal  title.  The  reserved  power  of  revo- 
cation made  that  a  convenient  and  useful  measure,  but  it  is  per- 
fectly consistent  with  an  explicit  purpose  to  hold  that  legal  title 
as  trustee  for  those  to  whom  he  had  given  the  whole  beneficial 
interest.  ( Young  v.  Yoimg^  80  N.  Y.  438.)  His  further 
language,  which  has  been  the  subject  of  comment,  is  easily 
understood  in  the  light  of  what  he  did.  The  words  "  in  whose 
possession  the  said  several  certificates  of  stock  may  come  with- 
out actual  transfer,"  and  **  in  tnist  to  myself  or  to  any  custo- 
dian in  whose  hands  the  said  certificates  of  stock  may  be 
deposited  by  me  or  by  my  order,"  show  that  he  meditated  the 
<»hange  of  actual  possession  and  the  deposit  which  occurred, 
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and  meant  that  tlie  trust  should  nevertheless  follow  and  envel- 
ope the  certificates,  although  there  should  be  no  "  actual  tmns- 
fer  "  on  the  books  of  the  company.  I  think,  therefore,  that  a 
good  and  valid  declaration  of  trust  was  made,  and  that  upon 
its  execution  the  settlor  held  the  legal  title  to  the  stock  in 
trnst  for  those  to  whom  he  had  given  the  income  expected 
to  issue  from  it,  which  amounted  to  the  entire  beneficial 
interest. 

The  respondents'  second  proposition  is  more  difficult  to  ans- 
wer until  we  see  clearly  tlie  real  point  upon  which  it  turns, 
and  which  I  take  to  he,  whether  the  words  and  acts  of  the 
settlor  will  bear  the  interpretation  of  four  several  tnists,  each 
for  the  life  of  a  beneficiary,  with  an  absolute  gift  over  in  each 
instance ;  or  whether,  1)ecause  that  interpretation  is  impossible 
and  inadmissible,  we  are  driven  to  the  construction  that  the 
trust  was  to  continue  forever  as  the  instrument  of  an  eternal 
distribution  of  income  and  dividends,  an  interpretation  involv- 
ing, in  greater  or  less  degree,  the  destruction  of  the  tnist. 

There  is  no  difficulty  in  regarding  the  four  shares  as  sepa- 
rate and  several,  although  the  fund  itself  was  to  be  held  as  a 
whole  until  the  moment  for  an  actual  severance  should  come. 
{Savage  v.  Burnham^  17  N.  Y.  571 ;  Steveiison  v.  Lesley,  70 
id.  512.)  Why  such  a  severance  was  not  made  at  the  outset 
is  apparent  from  the  facts.  The  settlor  held  the  stock  in  four 
separate  blocks  of  one  hundred  shares  each,  represented  by  four 
certificates,  each  block  of  a  hundred  shares  having  its  own  cer- 
tificate. If  he  had  desired  to  give  each  of  the  beneficiaries  the 
use  and  ownership  of  exactly  one-quarter  of  the  whole  four  hun- 
dred shares,  he  could  and  very  probably  would  have  set  apart 
one  certificate  for  each,  and  so  have  made  the  severance  which 
the  form  of  the  certificates  would  have  naturally  suggested. 
But  he  intended  a  different  division.  Magdalena  and  Anna 
were  each  to  have  three-tenths  of  the  whole  net  income,  or  in 
effect,  the  dividends  upon  one  hundred  and  twenty  shares 
each,  while  Henry  and  Minnie  were  limited  to  the  dividends 
resulting  from  eighty  shares  each.  It  followed  that  the  divis- 
ion of  the  certificates  was  not  such  as  the  division  intended  by 
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the  settlor,  and  so  he  divides  the  income  and  dividends  into 
portions  consisting  of  three-tenths  each  to  the  first  two  and 
two-tenths  each  to  the  last  two  beneficiaries,  requiring  in  one 
case  the  inco^ne  product  of  more  than  any  one  certificate  and 
in  the  other  that  of  less  than  any  one  certificate.  Conveni- 
ence thus  dictated  the  division  of  the  whole  fund  arithmetically 
without  its  actual  severance ;  but  the  shares  of  each  were 
described  as  that  person's  allotted  portion,  and  sucli  portion, 
distinctly  and  severally  and  by  itself,  was  identified  in  each 
one  of  the  four  instances  as  the  specific  share  or  portion  to  go 
in  the  end  to  the  particular  coi-poration  named.  Each  life 
tenant  took  wholly  independent  of  the  others,  and  without  tlie 
least  connection  with  them,  and  regardless  of  what  liad  hap- 
pened or  might  happen  to  them  ;  and  each  corporation,  upon 
the  occurrence  of  its  own  prescribed  event,  took  its  own  sev- 
eral and  specific  share.  No  emergency  of  the  trust,  beyond 
the  mere  convenience  of  leaving  the  investment  for  the  time 
being  undisturbed,  required  it  to  be  kept  as  a  whole  and  undi- 
vided fund.  In  such  a  case,  where  we  can  see  in  the  words  of 
the  instrument  creating  the  trust  fair  indications  of  an  intent  to 
establish  several  trusts  rather  than  one  only,  whether  that  be 
always  necessary  to  the  result  or  not ;  where  the  settlor  or  tes- 
tator takes  note  of  each  portion  as  a  several  thing  to  be  itself 
transmitted  to  a  new  taker ;  where  the  gift  is  in  separate  shares ; 
and  where  no  complications  intervene  to  prevent,  it  is  our 
clear  duty  to  regard  the  trusts  as  several  when  that  view  will 
save  them  from  destruction. 

1  have  not  failed  to  reflect  upon  the  adverse  view  of  the 
majority  of  the  General  Term.  They  say  that  if  we  hold 
that  there  are  here  several  trusts  "  it  will  be  impossible  for  the 
creator  of  a  trust,  however  much  he  may  desire  to  do  so,  to 
express  any  intention  to  have  a  fund  remain  in  8olido"  No 
case  denies  him  that  right.  We  here  do  not  deny  it.  If  this 
settlor  had  expressly  said,  in  terms  admitting  of  no  other  con- 
struction, that  the  fund  should  so  remain  forever,  or  made  dis- 
positions which  required  it  to  so  remain,  we  should  say  so  and 
let  the  consequences  follow.     There  are  many  such  cases,  gen- 
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erally  where  there  are  provisions  of  survivorship  involving 
contingencies  which  compel  the  fund  to  remain  unbroken  until 
it  can  be  known  who  shall  take  and  in  wliat  proportion.  Such 
cases  and  those  like  the  present  were  distinguished  and  separat4?d. 
in  Zorillardy.  Coster  (5  Paige,  172;  14  Wend.  265),  and  again 
in  EverittY,  Everitt  (29  N.  Y.  39),  upon  the  broad  distinction 
between  a  taking  by  the  beneficiaries  as  joint  tenants  and  a 
taking  by  them  as  tenants  in  common,  and  so  distributively 
{In  Matter  of  Verplanck^  91  N.  Y.  443) ;  and  none  of  the 
latter  make  it  at  all  difficult  for  a  settlor  or  testator,  by  creating 
a  joint  tenancy  among  the  beneficiaries,  or  by  direct  and 
explicit  provisions  for  continuing  the  fund  in  solido  in  the 
hands  of  the  trustees  for  a  specific  period,  to  effect  that  precise 
result.  Here  the  settlor  has  not  said  that  the  fund  should 
remain  in  solido  forever  in  decisive  terms,  nor  is  it  a  necessitv 
flowing  from  his  dispositions.  His  language  is  at  least  equiv- 
ocal and  his  intention  matter  of  inference,  and  we  are  at  lib- 
erty to  consider  and  determine  what  is  the  true  inference,  and 
so  to  separate  the  trusts. 

We  should  now  ascertain  what  character  and  quantity  of 
interest  the  deed  transmitted  to  the  several  corporations  upon 
the  death  of  the  life  beneficiaries.  I  have  already  described  it 
as  the  entire  interest  and  absolute  ownership',  and  it  is  neces- 
sary to  justify  the  description,  and  the  process  will  bring 
clearly  into  view  what  I  suppose  to  be  the  decisive  inquiry  in 
the  case.  If  the  principal  is  put  in  a  trust  extending  beyond 
each  life  interest  and  covering  the  succeeding  corpo- 
rate life,  there  is  a  suspension  of  the  absolute  owiv 
ership  which  will  inevitably  destroy  the  trust.  If,  on 
the  other  hand,  by  the  legal  construction  of  the  instru- 
ment, each  trust  terminated  at  the  death  of  its  life 
beneficiary,  then,  in  the  absence  of  any  gift  of  the  principal  by 
express  mention  directed  to  its  disposition,  the  gift  to  the 
ultimate  beneficiaries  of  the  whole  income  and  dividends  is  a 
gift  of  the  principal  vesting  the  absolute  ownership.  In 
Paters<m  v.  EUis  (11  Wend.  298),  the  rule  was  declared 
that  '*  a  devise  of  the  interest  or  of  the  rent«  and  profits  is  a 
SlCKEL8~V0L.  XCV.  19 
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devise  of  the  thing  itself  out  of  which  that  interest  or  those 
rents  and  profits  may  issue.'-  And  the  court  added : "  Where  the 
intention  of  the  testator  to  give  only  the  use  is  clear,  manifest 
and  undisputed,  the  rule  must  yield  to  the  stronger  force  of 
the  intention ;  but  where  it  is  doubtful  whether  the  use  only 
or  the  absolute  ownership  was  intended  to  be  given  the  rule 
has  been  allowed  to  have  a  controlling  effect."  In  Smith  v. 
Post  (2  Edw.  Ch.  626),  a  gift  of  the  rents  and  profits  of  land 
was  held  to  have  vested  the  title  to  the  land  in  such  devisees, 
because,  while  there  was  mention  of  the  land,  there  was  no 
disposing  mention  of  it.  And  in  Hatch  v.  Bdssett  (52  N.  T. 
362)  is  was  said :  "  A  general  gift  of  the  income  arising  from 
personal  property,  making  no  mention  of  the  principal,  is 
equivalent  to  a  general  gift  of  the  property  itself."  The  com- 
ment of  the  trial  judge  upon  this  case  shows  clearly,  I  think, 
where  the  decisive  point  of  our  inquiry  is  to  be  found.  He 
deems  the  authority  inapplicable  because,  as  he  says, "  there  is 
a  mention  of  the  principal  which  is  given  to  the  trustees 
named."  But  that  is  one  form  of  the  exact  question  involved. 
Was  it  so  given  ?  The  trustee  always  takes  the  legal  title,  but 
only  such  as  is  required  by  the  scope  and  extent  of  the  trust 
itself;  and,  where  that  continues  but  for  a  life,  only  a  com- 
mensurate legal  estate  passes,  and  the  fee  in  the  land  subject 
to  the  trust,  and  the  principal  of  a  fund  subject  to  the  life  use 
remain  undisposed  of  or  pass  elsewhere.  {Erribxiry  v.  Sheldon. 
68  N.  T.  234,  235 ;  St£venso7i  v.  Lesley,  70  id.  517.)  If  this 
trust  terminated  at  the  death  of  the  life  beneficiary  then  the 
principal  was  never  held  by  the  trustee  except  during  the  life 
tenancy,  and  when  freed  from  that  incumbrance  remained 
intact  and  wholly  undisposed  of  as  such.  The  crucial  inquiry, 
therefore,  is  how  long,  by  the  true  construction  of  the  settle- 
ment, was  the  trust  to  continue,  which  is  the  logical  equivalent 
of  the  other  question,  whether  only  the  use  was  intended  to  be 
given.  An  answer  to  either  of  these  questions  substantially 
answers  the  other ;  and  so  we  may  study  the  duration  of  the 
trust  considered  by  itself.  The  settlor  did  not  say  how  long  it 
should  last.     He  did  not  explicitly  or  in  terms  fix  the  period 
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at  which  it  should  determine.     Nothing  in  the  deed  directly 
answers  the  question.     We  can  only  answer  it  by  ascertaining 
what  is  possible  under  the  usual  and  proper  rules  of  legal  con- 
struction.    One  of  these  rules  is  that  trusts  end  when  their 
intended  purposes  are  accomplished  and  when  they  are  no 
longer  necessary  to  eflfect  the  designed  results.     We  are  thus 
led  to  the  inquiry  what  in  truth  were  the  actual  purposes  of 
the  trust,  what  were  its  objects,  and  wherein  lay  the  necessities 
for  ite  existence.     Obviously,  the  trust  was  needed  during 
each  life  of  each  of  the  primary  beneficiaries,  in  order  to  col- 
lect dividends  and  pay  them  over,  and  to  protect  and  keep  the 
principal  intact  until  the  close  of  each  life.    Beyond  that  there 
is  disclosed  to  us  no  need,  no  object,  no  purpose  requiring  or 
even  making  convenient  a  prolongation  of  the  tmst.    There  was 
nobody  for  whom  the  principal  was  to  be  preserved  as  a  future 
remainderman ;  the  corporate  legatee  was  under  no  disabilities 
and  in  need  of  no  protector  or  guardian ;  and,  it  is  only  by 
assuming  the  theory  of  a  purpose  to  give  the  income  merely, 
and  to  withhold  the  principal  forever,  involving  a  distrust  of 
the  corporations  nowhere  indicated,  that  a  motive  for  the 
continuance  of   the  trust  can   be   imagined,  and  an  excuse 
for  its  existence  framed.     But  that  assumption  is  itself  in 
dispute  and  founded  upon   an  ambiguity.     The   reasoning 
of  the  respondents'  counsel  appears  to  be  in  substance  tliis : 
the  trust  was  to  pay  over,  for  instance,  to  Magdalena  three- 
tenths  of  the  income  and  dividends,  and  on  her  death  or  mar- 
riage, to  pay  over  the  portion  allotted  to  her,  which  was  again 
three-tenths  of  income  and  dividends,  to  St.  John's  Church ; 
and  so  the  trust  was  to  continue,  in  order  to  make  such  pay- 
ment, through  the  whole  corporate  life ;  and  thus  tiie  continu- 
ance of  the  trust  is  inferred  from  the  gift  of  income  <tnd  divi- 
dends to  a  corporation  forever.     But  that,  as  we  have  seen,  is, 
in  and  of  itself,  an  ambiguous  fact,  and  the  inference  wholly 
needless.     As  was  said  in  one  of  the  cases  cited,  such  a  gift 
may  mean  an  intention  to  give  merely  the  use,  or  it  may  mean 
an  intention  to  give  the  absolute  ownership ;  and  it  helps  not 
at  all  to  reason  in  the  vicious  circle,  that  the  trust  continued 
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because  the  use  only  was  given,  and  the  use  only  was  given 
because  the  trust  continued.  The  fact,  therefore,  that  income 
and  dividends  forever  virere  given  to  a  corporation,  does  not 
necessarily  involve  the  presence  of  a  trust,  and,  instead  of 
settling  the  duration  of  that  actually  created,  derives  its  own 
scope  and  meaning  from  the  determination  of  that  duration ; 
and  it  becomes  obvious  that  we  have  full  liberty  to  decide  that 
the  trust  declared  ended  in  the  case  of  each  life  beneficiary  at 
his  or  her  death,  if  the  language  used  will  permit. 

That  language  not  only  permits,  but,  I  think,  indicates  such 
construction.  The  settlor,  in  the  case  of  Anna,  for  example, 
instead  of  saying  that  he  holds  her  share  in  trust,  to  pay  her 
the  income  and  dividends  for  life^  and  then  to  pay  them  to  the 
^Vsylum  during  its  corporate  life^  follows  the  trust  to  her  with 
the  words  "  provided,  however,"  that  upon  her  death  her  share 
shall  be  paid  to  the  Asylum.  The  word  "  provided,"  usually 
indicates  a  condition,  and  would  seem  to  show  that  a  trust  for 
Anna's  life  was  created,  with  a  subsequent  condition  that  on 
its  termination  the  portion  allotted  to  her  should  go  to  the  Asy- 
lum. It  is  not  a  sufficient  answer  to  say  that  the  trust  is  for 
'*  the  uses  and  purposes  following ;"  and  payment  of  income  to 
the  corporation  is  a  use  and  purpose  "  following,"  and  con- 
tained in  the  same  paragraph  with  the  use  for  the  benefit  of 
Anna.  That  construction  would  put  under  the  dominion  of 
the  trusts  another  condition  subsequent,  contained  in  the  same* 
pai'agraph,  and  introduced  again  by  the  word  "provided." 
That  condition  is  that  Magdalena  and  Anna,  cut  of  the  income 
apportioned  to  them,  "  shall  each  bear  and  pay  an  equal  por- 
tion of  the  taxes,  repairs  and  insurance  of  the  premises  this  day- 
leased  to  the  beneficiaries  herein  named."  Each  was  to  pay : 
not  the  trustee :  and  pay  it  out  of  the  income  which  should 
come  to  her  from  the  trust.  This  proviso  was  clearly  not 
within  the  trust  or  among  its  uses,  although  in  the  same  para- 
graph and  following  the  primary  declaration.  So  that  we  have 
a  case  where  the  intended  duration  of  the  trust  is  only  certain 
down  to  the  death  of  the  life  tenants,  and,  after  that,  becomes- 
at  least  doubtful  and  uncertain,  in  view  of  its  natural  and  rea^ 
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sonable  purposes,  and  the  language  used  by  the  settlor  in  cre- 
ating it.  In  such  a  case,  the  trust  is  not  to  be  prolonged  to  its 
own  destruction  by  mere  inference  or  implication  {Greene  v. 
Greene^  125  N.  Y.  506),  but  must  end  at  the  termination  of 
«acli  life  estate. 

If  now  we  turn  to  the  other  form  of  the  same  question, 
which  is  whether  the  mere  use  was  intended  to  be  given,  or 
whether  we  are  permitted  to  say  that  the  gift  was  absolute 
and  carried  the  principal  itself,  we  find  ourselves  bound  to 
choose  the  latter  alternative,  as  I  have  already  shown,  unless 
there  is  disclosed  an  intention  to  give  the  use  merely  which  is 
"  clear,  manifest  and  undisputed."  That  is  not  true  of  this 
case  by  any  means.  The  oniy  rational  object  of  giving  the 
use  merely  would  have  been  to  preserve  the  principal  for 
some  other  destination.  No  conscious  disposition  of  that 
principal  was  made  by  the  settlor  outside  of  and  beyond  the 
corporate  legatees.  His  deed  contains  no  such  ultimate  dis- 
position. Evidently  the  settlor  contemplated  no  remainder, 
for  there  could  be  none  where  the  entire  beneficial  interest 
was  given  forever,  because  given  to  corporations  which  do  not 
die.  It  was  for  cases  of  such  character  that  the  rule  was 
framed  which  adds  the  naked  and  barren  legal  title  to  a  gift 
of  the  entire  beneficial  interest,  because  outside  of  that  such 
title  can  go  nowhere  and  represents  nothing. 

We  are  thus  at  liberty  to  hold  that  there  was  no  intention 
to  give  the  mere  use  ;  and  at  all  events  it  is  impossible  to  say 
that  such  an  intention,  if  there  are  any  indications  of  its  exist- 
ence, is  clear,  manifest  and  undisputed.  It  is  very  far  from 
that ;  and  so  the  rule  is  controlling  which  regards  the  gift  of 
the  entire  income  and  dividends  as  a  gift  of  the  principal  out 
of  which  they  issue. 

No  rule  of  construction  is  violated  by  holding  that  the 
settlor  created  four  separate  and  independent  trusts  instead  of 
one  only ;  that  each  of  those  trusts  terminated  at  the  death  of 
its  life  beneficiary,  or  in  one  case  on  the  precedent  marriage 
of  that  one ;  that  there  was  no  disposing  mention  of  the  prin- 
cipal of  the  fund   when  freed  from  the  temporary  incum- 
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brance  of  its  trust ;  and  that  the  gift  thereupon  of  the  income 
and  dividends  to  a  corporation  forever  was  a  gift  of  the  prin- 
cipal out  of  which  they  were  ta  issue.  Such  then  is  one  per- 
missible and  possible  construction,  and  being  so  we  are  bound 
to  prefer  it  to  the  other  interpretation  suggested,  which  makes 
the  creator  of  the  trust  contemplate  its  existence  and  operation 
forever,  and  dictate  that  the  principal  of  the  fund  should  he 
eternally  inaUenable,  with  the  inevitable  result  that  his  whole 
disposition  must  fail,  and  his  anxious  intention  be  thwarted  in 
all  its  parts. 

It  follows  that  the  judgment  of  the  courts  below  should  be 
revereed,  and  judgment  be  entered  declaring  the  dispositions 
of  the  declaration  of  trust  executed  by  the  testator  in  his  life- 
time to  be  valid  ;  that  the  plaintiffs  as  executors  deliver  over 
to  the  defendant  trustees  under  the  trust  the  shares  of  stock 
therein  described,  and  the  dividends  thereon  if,  and  so  far  as, 
the  same  have  come  to  their  hands,  and  have  no  other  duty  to 
perform  in  respect  thereof ;  that  the  said  trustees  hold  said 
stock  upon  the  trusts  herein  described  and  defined,  and  that 
the  costs  of  all  parties  in  all  the  courts  be  paid  out  of  the  tes- 
tator's estate. 

All  concur. 

Judgment  accordingly. 

George  H.  Adams  et  al.,  as  Executors,  etc.,  Respondents,  v. 
Stefhen  H.  Olin  et  al.,  as  Executoi-s,  etc..  Appellants. 

In  the  absenoe  of  a  written  acknowledgment  or  promise  to  take  a  CAse  out 
of  the  Statute  of  Limitations,  and  where  a  payment  is  relied  upon  for 
that  purpose,  to  operate  as  such  it  must  appear  that  the  alleged  payment 
was  a  deUberate  act  of  the  debtor  evidencing  or  accompanied  by  some 
evidence  of  an  intention  on  his  part  to  thereby  acknowledge  the  existence 
of  the  debt. 

Where  it  is  uncertain  whether  the  alleged  payment  was  such  in  fact  or 
was  an  independent  transaction  between  the  parties  not  connected  with 
the  old  debt,  no  inference  can  properly  be  drawn  therefrom  of  an 
admission  thereby  of  the  existence  of  that  debt. 

An  account  simply  containing  items  of  moneys  received  and  paid  is  not 
•*a  mutual,  open  and  current  account  where  there  have  been  reciprocal 
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demands  between  the  parties"  within  the  meaning  of  those  words aa 
used  in  the  provision  of  the  Statute  of  Limitations  (Code  Civ.  Pro.  §  386) 
which  provides  that  in  case  of  such  an  account  the  cause  of  action  shall 
be  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in  the 
account. 

In  an  action  by  the  executors  of  Mrs.  B.  against  the  executors  of  her  hus- 
band to  recover  an  alleged  balance  which  appeai'ed  as  due  her  on  the 
books  of  B.,  in  an  account  under  the  name  of  his  wife,  the  evidence  to 
sustain  the  claim  was  simply  the  account,  which  was  made  up  by  the 
bookkeeper  of  B.,  not  from  instructions  given  by  the  latter,  but  from 
bills  and  checks  directed  to  be  drawn  by  him.  The  account  commenced 
with  entries  crediting  Mrs  B  with  moneys  received  in  1864  by  B. 
belonging  to  her.  The  account  showed  on  the  debit  side  an  investment 
by  B.  of  these  moneys,  and  payment  of  bills  for  her;  it  showed  changes 
in  these  investments  and  credits  for  interest  or  dividends  received.  In 
some  cases  where  property  bought  with  the  moneys  was  sold,  only  part 
of  the  receipts  were  re-invested.  The  last  item  of  credit  w^as  in  1876, 
and  the  account  showed  that  in  that  year  all  the  investments  were  con- 
verted into  cash.  The  last  item  of  debit  was  in  1879.  The  entry  in 
the  account  of  the  balance  claimed  was  under  date  of  October,  1886. 
There  was  no  claim  of  fraud,  and  it  appeared  and  was  found  that  what- 
ever was  done  by  B.  was  with  the  full  knowledge  and  consent  of  his 
wife.  Held,  that  the  inference  to  be  drawn  from  the  account  was  that 
B.  had,  with  the  consent  of  his  wife,  appropriated  the  fund  to  his  own 
use;  and  that  the  Statute  of  Limitations  was  a  bar. 

Baughton  v.  Flint  (74  N  Y.  76),  distinguished. 

There  were  entries  on  the  book  after  the  said  balance  in  the  account,  of 
moneys  received  and  of  payments  thereof ,  made  by  B.,  also  three  entries 
of  payments  by  him  of  bills  against  his  wife.  Held,  it  could  not  be 
inferred  that  these  entries  were  intended  as  payments  upon  or  recogni- 
tion of  the  stale  indebtedness. 

(Argued  October  18,  1893 ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  20, 1892,  which  affirmed  a  judgment  in  favoF 
of  plaintiffs  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  Z.  Rives  for  appellants.  This  claim  was  barred  by 
the  Statute  of  Limitations  as  early  as  January,  1880.  {Mills 
V.  Millsy  115  N.  Y.  80,  80  ;  Parks  v.  Satterthicaite,  32  N.  E. 
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daughter's  children  be  diminished.  The  evidence  to  sustain 
the  plaintiffs'  claim  consisted  in  entries, which  were  found  in 
Mr.  Barlow's  books  of  account.  In  March,  1864,  an  account 
with  his  wife  is  opened  by  an  entry  to  her  credit  of  $19,862.50, 
which  was  followed  in  June  by  one  of  $4,000.  The  first  of 
these  entries  represented  the  sale  of  certain  securities,  which 
had  been  given  to  Mrs.  Barlow  by  a  client  of  her  husband,  in 
grateful  and  further  recognition  of  professional  services  ren- 
dered. The  second  of  the  entries  represented  the  receipt  from 
Mrs.  Barlow  of  a  check  given  to  her  by  Mr.  Townsend,  her 
father.  The  account  then  shows  upon  the  debit  side  an 
investment  of  these  moneys  by  Mr.  Barlow  in  real  estate  and 
in  securities,  and  the  payments  of  various  bills.  The  account 
shows  changes  in  these  investments,  and  credits  for  sums 
received  for  interest  or  dividends. 

On  January  3l6t,  1877,  the  sum  of  $300,  received  upon  the 
sale  of  his  wife's  pew,  is  credited.  From  that  time  until 
April  26th,  1886,  a  period  of  over  nine  years,  the  books  do 
not  disclose  tliat  Mr.  Barlow  was  in  the  receipt  of  any  further 
moneys  belonging  to  his  wife.  Upon  the  debit  side  of  this 
account,  after  the  entry  of  the  item  of  a  payment  upon  Decem- 
ber 15th,  1879,  a  period  of  over  six  years  elapsed,  within  which 
Mr.  Barlow  does  not  appear  to  have  credited  himself  with  any 
payments  or  other  transactions  for  his  wife's  account.  At  the 
latter  "date  a  cash  balance  apparently  existed  in  her  favor  amount- 
ing to  $23,187.42.  Thus,  depending  upon  what  the  books  of 
account  show,  as  the  plaintiffs  are  obliged  to  do,  in  order  to 
make  out  their  allegation  of  a  large  amount  of  unsettled 
indebtedness  from  the  husband  to  his  wife,  it  would  api)ear 
that  any  claim  which  she  may  have  had  against  her  husband, 
or  his  estate,  for  the  balance  appearing  in  her  favor  in  Decem- 
ber, 1879,  would  have  been  barred  by  the  statute.  Tliis 
objection,  however,  the  plaintiffs  seek  to  overcome,  either  upon 
the  ground  that  the  receipt  by  Mr,  Barlow  of  these  moneys 
belonging  to  his  wife  was  in  the  nature  of  a  special  deposit, 
and  that  the  Statute  of  Limitations  would  not  begin  to  run 
until  after  a  demand ;  or  upon  the  further  ground  that  the 
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books  evidence  a  mutual  and  running  account  between  Mr. 
and  Mrs.  Barlow,  with  reciprocal  demands,  whereby  the 
apparent  indebtedness  in  December,  1879,  was  recognized  and 
revived  by  further  transactions  appearing  in  the  books  of 
account  in  and  after  April,  1886.  Upon  one  or  the  other  of 
these  grounds  they  were  successful  in  the  courts  below. 

With  respect  to  the  nature  of  the  holding  by  Mr.  Barlow  of 
these  moneys  of  his  wife,  it  is  very  clear  that  it  was  not  like 
a  trust.  The  evidence  is  wholly  insufficient  to  warrant  such 
a  conclusion,  or  to  sustain  the  theory  of  a  special  deposit. 
It  was  found  as  a  fact  by  the  referee  that  all  the  transactions 
entered  in  the  account  with  Mrs.  Barlow,  in  relation  to  the 
purchase  and  sale  of  securities,  the  collection  of  moneys  and 
the  appUcation  thereof,  were  with  her  full  knowledge  and  con- 
sent. It  was  formally  admitted  to  be  true,  and  so  found  as  a 
fact,  that  they  lived  together  with  affection  and  in  entire 
harmony,  and  that  Mr.  Barlow  did  not  commit  any  fraud  in 
relation  to  Mrs.  Barlow's  property,  nor  any  breach  of  trust, 
and  that  "  he  dealt  with  her  property  at  all  times  with  her 
knowledge  and  consent."  Turning  then  to  the  evidence  of 
Mr.  Barlow's  transactions,  from  the  account  referred  to,  we 
fail  to  find  any  indicia  of  tlie  existence  of  a  trust ;  or  that 
there  had  been  a  special  deposit  confided  to  him  for  any 
particular  time  or  purpose.  There  is  no  evidence  of  any 
original  agreement,  or  of  any  request,  concerning  the  first 
receipt  of  Mrs.  Barlow's  moneys  in  1864.  We  only  know  tliat 
they  were  paid  to  her  husband.  We  do  not  find  in  this 
account  any  such  continuous  investment,  or  such  custody  evi- 
denced, of  the  moneys,  as  might  lead  us  to  suppose  that  the 
fund  was  kept  separate  and  distinct ;  as  would  be  the  case  if 
it  were  regarded  as  held  upon  a  trust,  or  as  a  special  deposit. 
To  the  contrary,  while  in  the  commencement  a  house  and 
certain  securities  appear  to  have  been  bought  with  the  moneys 
received,  they  were,  within  two  years,  sold  and  only  part  of 
the  proceeds  re-invested.  Down  through  this  account,  from 
1866  to  1876,  the  debit  side  shows  a  realization  upon  secur- 
ities, until  in  the  latter  year  the  account  shows  every  form  of 
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investment  to  have  been  converted  into  cash.  There  wa« 
notliing  after  1876  but  a  bookkeeper's  entry  of  a  cash  balance 
of  account  in  Mrs.  Barlow's  favor,  to  show  her  husband's 
accountability.  What  is  the  inference  to  be  drawn  ?  Obvi- 
ously, that  he  had  appropriated  the  proceeds  of  sales  of  lande 
and  securities  to  his  own  use.  Of  course,  there  is  no  question 
of  any. fraud  committed.  The  findings  referred  to  preclude 
any  such  inference  and  prove  that  whatever  he  had  done,  had 
been  with  her  full  knowledge  and  consent. 

It  seems  that  these  personal  books  of  account  were  not 
written  in  by  Mr.  Barlow  himself,  but  by  a  bookkeeper;  who 
made  up  his  entries  from  bills  and  from  the  checks  directed  to 
be  dravm  by  him,  rather  than  from  any  instructions  given  by 
>Ir.  Barlow.  So  that  these  books  furnish  evidence  of  a  very 
unsatisfactory  nature,  when  looked  to  for  any  such  purpose  as 
the  plaintiflEs  have  in  mind.  The  method  of  their  keeping 
evidences  the  technical  work  of  the  professional  bookkeeper ; 
but  there  is  nothing  to  prove  that  Mr.  Barlow  superintended 
the  bookkeeping  part,  or  interested  himself  in  his  clerk's 
methods.  While  I  said  that  the  obvious  inference  to  be  drawn 
from  these  accounts  was  tliat  Mr.  Barlow  had  appropriated  to 
liifi  own  uses  the  fund  therein  stated,  such  an  inference  in 
nowise  serves  to  preclude  us  from  presuming  that,  at  a  subse- 
quent time  during  the  lapse  of  years  after  1876,  he  may  have 
made«ome  perfectly  satisfactory  settlement  or  arrangement 
with  his  wife  with  respect  to  any  existing  indebtedness.  In 
view  of  the  knowledge  she  had  as  to  all  he  did  with  her  prop- 
erty, and  of  the  affection  and  harmony  in  which  they  had 
always  lived  together,  such  a  j)resumption  may  well  underlie 
the  financial  transactions  of  their  lifetime  and  iustify  the  inter- 
position of  the  statutory  bar  against  the  maintenance  of  this 
claim  by  her  executors  after  their  decease. 

The  limitation  of  six  years  provided  for  by  the  Code  (Sec. 
382)  applies  to  such  a  case  of  liability,  and  it  began  to  run 
from  the  time  when  the  moneys  were  received.  Section  410 
of  the  present  Code,  which  provides  for  a  case  where  a  demand 
is  necessary,  does  not  affect  it.     Mr.  Barlow  is  not  shown  to 
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have  received  his  wife's  property  in  any  capacity  of  a  fiduciary 
nature.  To  use  the  language  in  Mills  v.  MiUs  (115  N. 
Y.  80),  ''  he  received  money  belonging  to  another,  and  had 
become  a  debtor  for  the  same,  and  he  was  in  no  other  sense  a 
trustee  than  every  one  is  who  receives  money  to  and  for  the 
use  of  another."  At  most,  there  was  an  implied  trust  raised 
by  the  law,  which  was  governed  by  the  ordinary  rules  of  limita- 
tion. Even  if  there  was  anything,  from  which  we  could  pre- 
sume that  Mr.  Barlow  had  received  his  wife's  money  in  some 
fiduciary  capacity,  her  actual  knowledge  of  the  facts  would 
except  the  case  from  the  suspension  of  the  limitation  pro\dded 
for  in  the  first  subdivision  of  section  410.  By  the  second  sub- 
division of  that  section,  it  is  only  when  there  was  "  a  deposit  of 
money  not  to  be  repaid  at  a  fixed  time,  but  only  upon  a  special 
demand,  or  a  delivery  of  personal  property,  not  to  be  returned 
*  *  *  at  a  fixed  time,"  that  the  time  must  be  computed 
from  the  demand.  This  was  not  such  a  case  as  is  there 
contemplated,  foi:  we  are  without  any  evidence  that  there 
was  any  agreement,  or  undertaking,  with  respect  to  a  time  of 
re-payment  or  return  of  the  moneys  or  the  property.  The  clear 
construction  of  that  provision  of  the  Code  is  that,  in  the  absence 
of  any  agreement  or  understanding  as  to  a  re-payment  of 
moneys  deposited,  or  a  return  of  property  delivered,  the  lapse 
of  six  years  operates  to  defeat  any  claim.  In  the  case  of 
Boughton  v.  Flint  (74  N.  Y.^76),  which  the  plaintiffs'  coun- 
sel relies  upon,  the  opinion  informs  us  of  the  important  fact 
that  the  wife's  moneys  were  kept  by  the  husband  at  her  request. 
Kapallo,  J.,  says  there :  "  He  was  not  in  default  for  not  pay- 
ing it  over  until  she  should  demand  it,  as  he  was  requested  to* 
keep  it  until  then."  (Pr  482.)  Besides,  the  case  of  Boughton 
T.  Flint  arose  prior  to  the  present  Code  of  Civil  Procedure ;. 
the  provisions  of  which  explain  and  limit  the  cases  where  a 
demand  is  made  necessary.  Here,  Mr.  Barlow  had  funds  of 
his  wife,  to  which,  if  it  was  not  his  duty  to  pay  them  over  at 
once,  she  was  equitably  entitled,  and  concerning  which  she  had 
fall  knowledge.  A  legal  liability  existed  from  the  commence- 
ment, and,  as  such,  it  was  subject  for  its  enforcement  to  the 
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limitation  of  six  years,  within  the  principles  of  many  decis- 
ions. (See  lioberts  v.  Elt/,  113  N.  Y.  128;  Milla  v.  MUls, 
8uj}ra,  and  Sheldon  v.  Shddmij  133  N.  Y.  1.) 

But  it  is  insisted  by  counsel  for  the  respondents  that  there 
was  such  "  a  mutual,  open  and  current  account,  where  there 
were  reciprocal  demands  between  the  parties,"  as,  witliin  the 
meaning  of  section  386  of  the  present  Code,  to  postpone  the 
running  of  the  Statute  of  Limitations  against  a  cause  of  action, 
until  the  time  of  the  last  item  proved  in  the  account.  Their 
argument  has  reference  to  the  subsequent  transactions  appear- 
ing in  the  account  in  the  years  1886  and  1888,  and  we  are 
asked,  in  eflEect,  to  hold  that  they  amounted  to  such  a  recogni- 
tion of  the  indebtedness  previously  standing  on  the  books  in 
1879,  as  to  revive  a  claim  for  its  recovery. 

These  transactions  were  few  in  number.  In  March,  1886, 
Mrs.  Barlow  was  stricken  with  paralysis,  and,  during  her  ill- 
ness, there  were  paid  to  Mr.  Barlow  certain  sums  of  money 
amounting  to  $2,540.07 ;  of  which  $2,476.07  were  due  to  his 
wife  from  her  father's  estate,  and  $64  were  due  to  her  for  a 
dividend  on  some  stock.  They  were  entered  by  Mr*  Barlow's 
bookkeeper  to  her  credit  in  the  old  account  upon  the  books. 
Subsequently,  he  made  payments  at  her  request,  amounting  to 
$1,319.20.  Thereafter,  in  May,  an  account  was  made  up  for 
Mrs.  Barlow,  showing  a  balance  due  to  her,  on  account  of  these 
particular  transactions,  amountifig  to  $1,220.87,  which  sum  was 
thereupon  paid  over  to  her  by  Mr.  Barlow.  In  this  conneo- 
tion,  considerable  light  is  thrown  upon  the  matter  by  some 
entries  in  Mrs.  Barlow's  check  book.  The  receipt  of  these  two 
sums  of  money  is  first  noted,  and  then  follow  the  items  of  pay- 
ments which  had  been  made  at  her  request.  Against  the  bal- 
ance, remaining  after  deducting  the  payments,  are  the  words 
"  Bal.  to  credit  of  Mrs.  B.,  $1,220.87,  and  check  for  same 
deposited  in  Madison  Square  Bank  May  19th."  In  the 
books  of  Mr.  Barlow  the  bookkeeper  had  carried  forward  the 
old  balance  of  $23,187.42,  and,  by  crediting  the  amounts 
just  referred  to,  he  had  thereby  increased  the  apparent 
indebtedness  of  Mr.  Barlow  to  his  wife.     But  the  entries  in 
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Mrs.  Barlow's  own  book  tend  absolutely,  in  my  opinion,  to 
rebut  any  presumption  which  the  method  of  bookkeeping  might 
give  rise  to.    Whether  Mr.  Barlow  directed  the  entries  as 
they  were  made,  we  are  not  informed.     At  most,  we  know 
they  were  his  books,  but  wholly  kept  by  the  clerk,  and  we 
sliould  be  slow  to  presume  tliat  carrying  an  old  and  stale  bal- 
ance forward  and  writing  up  to  it  these  subsequent  items  were 
acts,  of  themselves,  evidencing  the  recognition  of  an  apparent 
book  indebtedness  of  past  years.     In  addition  to  these  entries, 
there  were  charged  to  Mrs.  Barlow  three  items  of  payments, 
amounting  to  $456.50.     One  was  to  Mrs.  Barlow's  nurse,  one 
was  to  a  blacksmith  and  one  was  to  the  Madison  Square  Bank. 
These  are  without  explanation,  other  than  as  to  their  nature  ; 
but  there  is  no  evidence  that  these  payments  were  intended 
by  Mr.  Barlow  as  charges  against  his  wife,  and  the  bookkeeper, 
who  made  them,  was  not  able  to  testify  that  he  had  been 
directed  to  charge  them  as  he  did.     It  is  quite  as  presumable 
that  he  charged  them  up  in  this  way,  in  this  particular  account 
hi  Mr.  Barlow's  books,  without  directions  and  as  a  mere  book- 
keeping method   of  his  own,  and  tliat  Mr.  Barlow  never 
intended  them  to  re-open  an  account  in  that  way,  as  that  they 
were  payments  upon  account  of  some  existing  indebtedness. 
In  1888  there  was  one  other  entry  of  the  receipt  of  $100,  pro- 
ceeding from  the  sale  of  some  stocks;  but  on  the  debit  side 
this  item  is  balanced  by  the  payment  of  that  precise  sum,  two 
days  later,  to  Mrs.  Barlow.     The  entries  in  1888,  therefore, 
furnish  no  basis  for  any  presumption  of  liability.     Can  we  say, 
then,  that  those  particular  unbalanced  entries  of  payments  in 
1886,  amounting  to  $456.50,  are  to  be  deemed  payments  upon 
account  of  the  stale  indebtedness  of  $23,187.42  ?     I  think  the 
proposition  is  quite  too  monstrous  to  be  entertained.     It  is  at 
war   with   all   the   probabilities  of    the   case,   and   no    such 
inference,  in  my  judgment,  could  be  drawn  from  the  facts.  In 
order  that  a  payment  shall  operate  to  revive  a  debt  barred  by 
limitation  of  time,  it  should  appear,  in  some  reasonably  intelli- 
gible way,  to  have  been  made  on  account  of  the  previous 
debt ;  and,  in  the  absence  of  evidence  tending  to  prove  that 
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fact,  we  should  refuse  to  draw  an  inference  from  a  condition 
of  things,  which  is  as  consistent  with  one  theory  as  with 
another.  If  it  is  uncertain,  or  ambiguous,  whether  a  payment 
was  made  as  an  independent  transaction  between  the  parties, 
and  not  connected  witli  by-gone  transactions ;  or  whether  it 
was  made  on  account  of  some  precedent  and  lapsed  debt,  no 
inference  should  be  drawn  of  an  admission  thereby  of  the  old 
debt ;  for,  to  operate  as  such  an  admission,  the  payment  must 
have  been  a  deliberate  act  of  the  debtor,  evidencing,  or  accom- 
panied by  some  evidence  of,  an  intention  to  thereby  acknowl- 
edge to  his  creditor  the  existence  of  the  greater  indebtedness. 
Without  the  written  evidence  of  an  acknowledgment  of  the 
debt,  which  the  statute  requires,  a  payment,  to  be  effectual  as 
an  acknowledgment,  because  a  recognition  of  an  indebted- 
ness, must  enable  us  to  infer,  from  the  circumstances,  if  with- 
out any  other  evidence,  the  debtor's  intent  that  it  shall  be  so 
taken  by  his  creditor.  Shall  we  do  so,  when  the  entry  of  the 
payment  in  an  old  book  account  is  the  sole  evidence  and  that  is 
made,  not  by  the  debtor,  but  by  a  clerk  and,  so  far  as  we  are 
informed,  unknown  to  the  creditor  ?  That  would  be  going 
further  than  I  think  any  case  authorizes,  or  any  principle  of 
law  would  justify.  There  is  nothing  in  this  case  to  show  that 
Mr.  Barlow  had  any  such  intention,  as  is  ascribed  to  him ;  for 
we  have  only  these  bare  items  in  an  account,  in  the  handwrit- 
ing of  a  third  person;  whose  authority,  or  instruction,  to 
enter  them  in  the  way  he  did  is  not  proved.  While,  against 
the  idea,  we  have  much  that  militates  in  favor  of  the  belief 
that  the  transactions  during  these  years  of  1886  and  1888 
were  not  associated  with  the  precedent  transactions  and  were 
fully  accounted  for.  We  see  an  instance  of  that  in  the  pages 
of  Mrs.  Barlow's  check  book  referred  to  and  a  further 
instance  in  a  transaction  on  November  8th,  1886,  and  stated 
in  a  finding  of  the  referee.  On  that  date  Mr.  Barlow  gave 
to  his  wife  the  sum  of  $500  ;  which  she  stated  in  her  check 
book  as  follows,  viz. :  " Duefrom S.  L.  M. B.  $300, borrowed 
from  S.  L.  M.  B,  $200."  As,  according  to  the  plaintiffs' 
theory,  he  must  have  then  owed  her  over  $20,000  in  cash,  is 
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it  conceivable  that  sucli  a  statement  could  be  made  with 
respect  to  the  $500  received  ?  I  think  not  and  that  it  is  suffi- 
cient, taken  in  connection  with  other  evidence  of  like  nature, 
utterly  to  refute  the  assertion  that  Mrs.  Barlow  had  any  legal 
claim  upon  her  husband,  growing  out  of  the  transactions  ante- 
dating 1879. 

Section  386  of  the  Code  is  of  no  aid  to  the  plaintiffs.  The 
evidence  does  not  disclose  any  mutual  account  showing 
reciprocal  demands.  There  was  a  current  account  kept  by  the 
husband  of  his  transactions  with  his  wife's  money ;  showing 
what  amounts  went  to  her  credit  and  what  payments  were 
made  therefrom.  Of  course  the  payments,  which,  in  the 
methods  of  bookkeeping,  were,  in  this  account,  charged  to  her 
and  credited  to  him,  would  not  constitute  what  are  understood 
to  be  reciprocal  demands.  The  account  here  is  not  like  the 
tradesmen's  account  in  Crreen  v.  Disbrow  (79  N.  Y.  1),  a  case 
which  may  serve  to  exemplify  the  necessary  distinction.  In 
ray  judgment,  a  careful  consideration  of  this  record  must  lead 
to  the  strong  conviction  that  Mr.  and  Mrs.  Barlow,  between 
themselves,  had  settled,  in  some  satisfactory  way,  all  questions 
growing  out  of  the  transac^tions  alluded  to ;  but,  if  she  may  be 
deemed  to  have  had  a  claim,  then  her  cause  of  action  was 
gone,  through  the  operation  of  the  statutory  provisions  which 
fix  a  limitation  of  time  for  the  commencement  of  actions  upon 
obligations. 

The  order  and  judgment  appealed  from  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Maynabd,  J.,  dissenting. 

Order  and  judgment  reversed. 
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Jambs  £.  Ford  et   al.,  Administrators,  etc.,  Appellants,  v. 
Charles  O.  Livingston  et  al.,  Respondents. 

In  1888  O.,  as  committee  of  P.,  a  lunatic,  commenced  an  action  against  an 
elevated  railroad  company  to  restrain  it  from  operating  its  road  upon  a 
street  in  front  of  real  estate  belonging  to  P.  Judgment  was  rendered 
therein  granting  the  relief  sought,  unless  the  company  should  tender 
the  committee  $4,000,  and  receive  a  deed  or  release  of  the  easements  in 
the  street.  An  order  of  the  court  having  been  obtained  on  application 
of  O.,  authorizing  him  to  execute  the  conveyance,  he  did  so,  and 
received  the  money.  Thereafter  P.  died  intestate,  unmarried  and 
leaving  no  descendants.  In  an  action  brought  by  the  administrators  of 
the  estate  of  P.  to  determine  as  between  the  heirs  at  law  and  next 
of  kin  who  were  entitled  to  the  money,  held,  that  the  money  retained 
the  character  of  real  estate,  and  so  that  the  heirs  were  entitled  thereto. 
(Code  Civ.  Pro.  §  2359.) 

Plaintiffs  claimed  that  the  proceedings  instituted  by  the  committee  for 
the  sale  were  invalid.  EM,  that  plaintiffs  were  not  in  a  position  to 
raise  the  question;  that  as  the  heirs,  who  were  only  interested,  made  no 
objection,  but  claimed  the  proceeds,  they  thereby  ratitied  the  sale,  and 
upon  acceptance  of  the  proceeds  would  be  estopped  from  denying  its 
validity ;  and  that  in  any  event  plaintiffs  had  no  interest  in  the  fund,  or 
right  to  interfere. 

Reported  below,  70  Hun,  128. 

(Argued  October  27,  1803 ;  decided  November  28,  1808.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  30,  1893,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  determine  the  title  to  a  sum  of 
money  received  by  Stephen  H.  Olin  as  committee  of  Benjamin 
Page,  a  lunatic. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  A.  Foster  for  appellants.  As  the  $4,000  was  col- 
lected by  the  conmiittee  of  Benjamin  Page  during  the  latter^s 
lifetime,  it  Ib  prima  facie  to  be  regarded  as  personal  estate. 
(3  R.  S.  [7th  ed.]  2294,  2295,  §  6.)  The  judgment  in  the 
action  brought  by  Mr.  Olin  as  committee  against  the  elevated 
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railroads,  is  equivalent  to  and  lias  the  same  legal  effect  as  an 
award  in  condemnation  proceedings.  {A.  B.  Co.  v.  N.  Y, 
E,  H.  R.  Co,,  129  N.  Y.  254 ;  Sperb  v.  M.  E.  B.  Co.,  137  id. 
161,  162 ;  JBohrn  v.  M.  E.  B.  Co.,  129  id.  584.)  An  award 
of  fee  damages  does  not  represent  the  value  of  any  real  estate 
taken,  but  is  simply  the  amount  of  consequential  damages 
sustained  by  the  abutting  owner  as  a  result  of  the  impairment 
of  his  easements.  {Newvian  v.  M.  E.  B.  Co.,  118  N.  Y.  618, 
625 ;  Bohm  v.  M.  E.  B.  Co.,  129  id.  576,  588,  591 ;  Storch  v. 
M.  E.  B.  Co.,  131  id.  518;  Becker  v.  M.  K  B.  Co.,  Id 
511,  512 ;  Sutro  v.  JU.  B.  Co.,  137  id.  593 ;  S.  A.  B.  B.  Co. 
v.  M.  K  B.  Co.,  138  id.  551 ;  Boyle  v.  M.  E  B.  Co.,  136  id 
511, 512.)  Damages  awarded  for  consequential  injuries  result- 
ing from  the  impairment  of  an  easement  and  collected  during 
the  lifetime  of  the  owner  of  the  property,  are  personal  estate. 
(Schouler  on  Exrs.  [2d  ed.]  §  218 ;  Lewis  on  Em.  Dom. 
§§  318,  320  ;  Mills  on  Em.  Dom.  §§  66,  67 ;  Moore  v.  City  of 
Boston,  8  Gush.  274, 277, 278  ;  N^eal  v.  Ehox,  61  Maine,  298, 
300 ;  Sa/rgmt  v.  Machiaa,  65  id.  592,  593  ;  Wells  v.  Cowles, 
4  Conn.  182 ;  Conklin  v.  City  of  Keokuk,  73  Iowa,  343 ; 
Schv/ylhiU  v.  Decker,  2  Watts,  343 ;  Tenbrooke  v.  Jahke,  77 
Penn.  St.  392,  397;  McFadden  v.  Johnson,  72  id.  335,  337; 
LoscKs  Appeal,  109  id.  72,  74 ;  Wood  v.  Com/rs.,  122  Mass. 
394,  400.)  If  an  award  of  damages  for  the  taking  or  injuring 
of  property  for  or  by  a  public  use  is  made  during  the  life  of  the 
owner  of  the  property,  the  fact  that  he  is  a  lunatic  does  not 
change  the  course  of  admimstration  or  convert  the  damages 
from  personal  estate  to  realty.  {Ex  parte  Flcumank,  1  Simons 
[N.  S.],  260,  267 ;  Emerson  v.  Cutter,  14  Pick.  108, 118-121 ; 
PhaHs  V.  Gere,  110  K  Y.  336  ;  In  re  Otis,  101  id.  581 ;  Code 
Civ.  Pro.  §§  2339,  2343 ;  Dyer  v.  Dyer,  34  Beav.  504 ;  ^ 
parte  Phillips,  19  Ves.  118,  124;  In  re  Pettit,  2  Paige,  597; 
In  re  Smith,  L.  R.  [10  Ch.  App.]  84, 85 ;  In  re  Smith,  5  Ves. 
556 ;  In  re  Dikes,  8  id.  79-81 ;  Adams  v.  Smith,  20  Abb. 
[N.  C]  62,  63,  94;  E»parU  Qrimstone,  Ambler,  708 ;  Neuo- 
combe  v.  Newcomhe,  3  Irish  Eq.  414 ;  Lord  LeiiHm  v.  Enery^ 
6  id.  857;  AUy.-Oen.  v.  Aileshury,  L.  R.  [16  Q.  B.  D.]  439; 
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Sergeson  v.  Sealey,  2  Atk.  413 ;  Zord  Comjpton  v.  OxendeHy 
2  Ves.  264 ;  Pierson  v.  Shore^  1  Atk.  480.)  The  committee 
simply  compromised  the  judgment  he  had  obtained  against 
the  elevated  railway  companies,  and  did  not  attempt  to  sell 
any  of  Benjamin  Page's  real  estate.  (101  N.  Y.  581 ;  110  id. 
336;  Code  Civ.  Pro.  §§  2348,  2350,  2351,  2354,  2355,  2356; 
EUwood  Y.  Narthrup,  106  N.  Y.  172,  183-186;  BatteUy. 
Tarrey,  65  id.  294,  297-299  ;  In  re  Pettit,  2  Paige,  597,  598 ; 
In  re  Srnith^  L.  E.  [10  Ch.  App.]  84,  85 ;  In  re  SinitK  5 
Ves.  556 ;  In  re  Dikes,  8  id.  79-81 ;  Laws  of  1801,  chap.  30 ; 
Baker  v.  LoriUard,  4  N.  Y.  257 ;  Rogers  v.  DiU,  6  Hill, 
415;  Onderdonk  v.  Mott,  34  Barb.  106,  113,  114;  StUweU 
V.  Swarthmity  81  id.  109.)  The  money  collected  by  the 
committee  during  the  lunatic's  life  in  compromise  of  the 
judgment  and  all  other  causes  of  action  in  the  committee's 
favor,  was  personal  estate.  (3  R.  S.  [7th  ed.]  2294,  2295, 
§  6.)  Even  if  the  defendants  should  establish  their  claim 
that  the  easements  taken  by  the  operation  and  maintenance 
of  the  elevated  railroad  were  actually  sold  and  conveyed 
to  the  elevated  railway  companies  in  pursuance  of  a  valid 
proceeding  for  the  sale  of  the  limatic's  real  estate,  they 
would  be  entitled  to  but  six  cents  of  the  $4,000  fee  dam- 
ages. {Bohm  Case,  129  N.  Y.  576,  588,  591,  592 ;  Newman 
Case,  118  id.  618,  625 ;  SUrrck  Case,  131  id.  518 ;  Bookman 
Case,  137  id.  302,  304,  305 ;  Sufy^o  Case,  Id.  593 ;  Becker 
Case,  131  id.  511 ;  Boyle  Case,  136  id.  511,  512 ;  Sperb  Case, 
137  id.  596.) 

William  K  Wyatt  for  respondent*.  The  property  sold  to 
and  taken  by  the  elevated  railroads  was  real  estate  and  not 
personal  property.  {Kemochan  v.  E.  B.  B.  Co.,  128  N.  Y. 
559 ;  Story  v.  B.  B.  B.  Co.,  90  id.  145 ;  MitcheU  v.  E.  B.  B. 
Co.,  134  id.  11 ;  Foote  v.  E.  B.  B.  Co.,  58  Hun,  481 ;  White 
V.  E.  B.  B.  Co.,  139  N.  Y.  19 ;  Newman  v.  E.  B.  B.  Co., 
118  id.  621-625 ;  Lohr  v.  M.  E.  B.  Co.,  104  id.  268.)  The 
property  which  produces  the  fund  being  real  property  in  the 
lifetime  of  the  lunatic,  retains  this  same  character  for  the 
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pnrposes  of  a  division  of  his  estate,  real  and  personal,  after 
his  death  among  his  heirs  and  next  of  kin,  independent  of  any 
statute  rule.  {Cutting  v.  Lincoln^  9  Abb.  [N.  S.]  436 ;  nor- 
ton  V.  McCoy ^  47  N.  Y.  21 ;  Forman  v.  Marshy  11  id.  544 ; 
In  re  TJtomds^  1  Hun,  473.)  The  statute  law  of  the  state 
expressly  provides  that  this  fund  of  $4,000  must  be  considered 
and  treated  as  real  estate.  (Code  Civ.  Pro.  §§  2348,  2359 ; 
Horton  v.  McCoy ^  47  N.  Y.  21 ;  Forman  v.  Marshy  11  id. 
644 ;  WdLa  v.  Seeley,  47  Hun,  109-1 16.)  The  order  of  succes- 
rion  of  these  proceeds  of  real  estate  sold,  cannot  be  altered  by 
any  informality  in  the  proceedings  taken  by  the  committee  for 
leave  to  sell.  {In  re  Valentine^  72  N.  Y.  184 ;  A,  Ins,  Co, 
v.  Ba/mard,  96  id.  524-531 ;  In  re  Place,  1  Redf .  276 ;  In 
re  Cooper^  93  K  Y.  507,  512;  Aldrich  v.  Funh^  48  Hun, 
3g8 ;  Shwmoay  v.  Cooper,  16  Barb.  556-558.) 

Easl,  J.  Benjamin  Page  died  in  February,  1892.  For 
several  years  before  his  death,  and  to  the  time  of  his  death, 
he  was  a  lunatic,  and  owned  real  estate  abutting  on  the 
elevated  road  in  the  city  of  New  York.  In  1876  Stephen  H. 
Olin  was  appointed  the  committee  of  his  person  and  estate, 
and  continued  such  until  the  time  of  the  lunatic's  death.  In 
1888  Olin  commenced  an  action  against  the  elevated  rail- 
way company  to  restrain  it  from  maintaining  and  operating 
its  road  in  front  of  the  real  estate  of  the  lunatic ;  and 
he  recovered  a  judgment  restraining  the  railroad  from 
operating  its  road  in  front  of  the  real  estate,  unless  it 
should  tender  to  Olin,  as  such  committee,  the  sum  of 
$4,000,  with  interest  thereon,  and  upon  such  tender  receive 
from  him  a  deed  or  release  of  all  the  interest,  property,  rights 
and  easements  of  Olin  and  the  lunatic  in  the  street  in  front  of 
the  real  estate  taken  by  the  railroad  company  by  the  erection 
and  operation  of  the  road.  In  January,  1892,  upon  the  peti- 
tion of  Olin,  an  order  was  made  by  the  Court  of  Common 
Fleas  in  the  city  of  New  York,  entitled  "  In  the  Matter  of 
the  Application  of  Stephen  H.  Olin  as  committee  of  the  person 
and  estate  of  Benjamin  Page,  a  lunatic,  for  leave  to  sell  cer- 
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tain  real  estate,"  authorizing  and  directing  the  committee  to 
execute  and  deliver  to  the  railroad  company  a  conveyance  of 
all  the  interest,  property  and  rights  in  and  to  the  street  in 
front  of  the  real  estate  taken  by  the  erection  and  operation  of 
the  railroad,  upon  payment  to  him  of  $4,000  therefor.  There- 
after, in  compliance  with  the  judgn^ent  against  the  railroad 
company,  and  of  the  order  just  mentioned,  Olin  executed  and 
delivered  to  the  railroad  company  the  deed,  and  received 
from  it  the  sum  of  $4,000.  A  month  later  the  lunatic  died 
intestate,  unmarried  and  leaving  no  descendants,  and  the  real 
estate  mentioned  descended  to  his  heirs.  The  plaintife  were 
appointed  administrators  of  his  estate,  and  as  such  demanded 
of  Olin  the  money  thus  paid  to  him,  and  upon  his  refusal  to 
pay  the  money  to  them  they  commenced  an  action  against  him 
to  recover  the  same.  Upon  his  motion  the  money  was  paid 
into  court,  and  the  defendants,  the  heirs  of  the  lunatic,  were 
substituted  as  defendants  in  his  place,  and  the  action  was  con- 
tinued against  them.  The  next  of  kin  and  the  heirs  of  the 
lunatic  were  not  the  same  persons.  The  plaintiffs  claimed  the 
money  as  personal  estate  for  the  next  of  kin,  and  the  defend- 
ants claimed  that  it  retained  the  character  of  real  estate,  and 
passed  and  belonged  to  them  as  heirs.  The  court  below  held 
that  it  belonged  to  the  defendants  as  heirs,  and  this  controversy 
between  the  next  of  kin  and  heirs  is  now  to  be  finally 
determined. 

We  think  it  cannot  be  questioned,  under  the  decisions  of 
this  court,  that  this  money  was  paid  for  an  interest  in  real 
estate.  {Neumum  v.  Elevated  Railroad  Co.^  118  N.  Y.  621 ; 
Kernochxm  v.  Saine^  128  id.  559 ;  Mitchell  v.  Sa/ms^  134  id. 
11 ;  Sperb  v.  Same^  137  id.  155.)  By  the  deed  to  it,  assuming 
it  to  be  valid  and  eflfectual,  it  acquired  all  the  property  inter- 
ests of  the  lunatic  in  the  street,  with  the  right,  by  the  main- 
tenance and  operation  of  its  road,  to  inflict  permanent  damage 
to  his  abutting  real  estate,  thus  diminishing  the  value  of  the 
inheritance ;  and  thus  a  portion  of  the  lunatic's  real  estate  was 
converted  into  money.  The  conveyance  was  really  under  the 
order  of  the  court  to  carry  into  effect  the  judgment  in  the 
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action  commenced  by  the'committee  against  the  railroad  com- 
pany, and  under  such  a  conveyance,  assuming  it  to  be  valid, 
the  railroad  company  obtained  just  the  title  it  would  have  had 
if  it  had  taken  the  real  estate  by  condemnation  proceedings. 
{Americwn  B(mk  Note  Compamy  v.  Eleva/ted  Railroad  Co.y 
129  N.  Y.  254.)  If  the  $4,000  was  more  than  the  value  of 
the  property  rights  conveyed,  that  is  a  matter  which  does  not 
concern  these  plaintiffs. 

This  money  retained  the  character  of  real  estate.  By  the 
act  chapter  417  of  the  Laws  of  1864,  provision  was  made  for 
the  sale  of  the  real  estate  of  the  lunatic,  which  was  in  the 
hands  of  his  committee,  and  it  was  provided  that  the  proceeds 
should  retain  the  character  of  real  estate.  This  provision  was 
re-enacted  in  1874  (Laws  of  that  year,  chap.  446,  title  3,  §  14), 
and  it  is  embodied  in  tlie  Code,  section  2359. 

But  the  claim  is  made  by  the  plaintiffs  that  the  proceedings 
instituted  by  the  committee  for  the  sale  of  this  real  estate  were 
invalid  and  ineffectual  because  thev  did  not  conform  to  the 
provisions  of  the  Code  on  the  subject.  The  answer  to  this  is 
that  the  plaintiffs  are  not  in  a  position  to  make  the  objectioiL 
The  money  was  paid  for  the  conveyance  of  the  real  estate. 
The  heirs,  the  only  persons  interested  in  the  real  estate,  make 
no  objection,  but,  by  claiming  the  proceeds,  they  ratify  and 
confirm  the  proceedings,  and,  by  taking  the  proceeds,  they 
would  be  estopped  from  denying  their  validity.  If  the  con- 
veyance is  ineffectual  to  convey  a  valid  title,  the  railroad  com- 
pany may  still  compel  a  proper  and  suflScient  conveyance. 

But  we  may  take  a  broader  view  of  this  case.  We  may 
assume  that  the  conveyance  of  the  committee  to  the  railroad 
company  was  made  without  any  authority  of  law,  because  the 
provisions  of  the  Code  regulating  the  sale  of  the  lands  of 
lunatics  were  not  complied  with,  and  that  it  was  and  remains 
utterly  void.  Nevertheless,  the  money  was  paid  to  him  for 
this  real  estate,  and  if  his  proceedings  for  the  sale  were  void 
and  inoperative  then  he  held  the  money  in  trust  for  the  rail- 
road company,  and  to  and  for  its  use,  and  it  had  the  right  to 
reclaim  it  at  any  time,  and  the  plaintiffs  had  no  interest  what- 
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ever  in  it,  and  no  right  to  interfere  with  it ;  and  they  cannot 
complain  of  the  judgment  awarding  it  to  the  defendants.  In 
that  event  the  title  to  the  real  estate  abutting  on  the  street 
with  the  appurtenant  easements  passed  unimpaired  to  tiie 
defendants,  and  if  they  take  this  money  then  they  can  be 
compelled  to  give  an  effective  conveyance  of  the  real  estate. 
Hence,  whether  the  conveyance  was  void  or  valid,  in  either 
event  the  plaintiffs  have  no  right  to  this  money,  and,  there- 
fore, the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Melvin  L.  Gbeenfield,  Bespondent,  v.  Geobob  "W.  Gilxav 
et  al.,  as  Executors,  etc..  Appellants. 

While  contTacts  between  vendor  and  vendee  in  restraint  of  trade  will  bt 
upheld,  they  are  not  to  be  treated  with  special  indulgence.  They  are 
intended  to  secure  to  the  purchaser  of  the  good  will  of  a  trade  or  busi- 
ness a  guaranty  against  competition  by  the  vendor.  When  this  object  is 
accomplished,  in  the  absence  of  any  further  precise  and  clear  stipula- 
tion, it  will  not  be  presumed  that  more  was  intended. 

G.f  defendant's  testator,  and  plaintiff,  who  were  practicing  physicians  and 
surgeons,  in  1884  entered  into  a  copartnership  agreement  for  the  practice 
of  their  profession  for  one  year,  at  the  expiration  of  which  Q.  agreed  to 
execute  to  plaintiff  an  agreement  and  guarantee  that  he  would  not  there- 
after practice  medicine  or  surgery  in  the  village  of  D. ,  their  place  of  busi- 
ness, or  within  five  miles  thereof.  At  the  expiration  of  the  year  Q.  exe- 
cuted the  agreement  called  for,  by  which  he  covenanted  not  to  practice  said 
professions  within  either  of  two  towns  in  which  said  village  is  situated. 
The  contract  provided  that  **  to  practice  medicine  and  surgery,  as  above 
mentioned,  shall  be  construed  to  mean  to  prescribe  for,  to  compound 
medicine  for,  advise  or  visit  any  person  sick  or  disabled."  G.  thereafter 
became  a  member  of  a  firm  which  engaged  in  the  business  of  selling 
drugs,  books,  etc.,  in  another  village  in  one  of  said  towns,  two  miles 
distant  from  D.,  and  he  continued  in  that  business  until  1889.  In  an 
action  to  recover  a  sum  fixed  in  said  contract  as  liquidated  damages  for 
its  violation,  it  appeared  that  defendant  purchased  drugs  at  the  store  of 
the  firm,  and  made  no  objection  to  the  conducting  of  the  business  by  G. 
The  only  acts  proved  claimed  to  be  violative  of  the  agreement  were  that 
G.  on  one  occasion  attended  as  counsel  with  other  physicians  upon  a 
person  in  extremis,  for  which  he  made  no  charge,  but  received  and 
accepted  a  small  fee.  In  eight  other  cases  he  furnished  persons  calling  at 
his  store  medicines  kept  in  stock  suitable  for  their  respective  ailments. 
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Ko  charge  was  made  for  medical  advice,  only  the  medicines  being  paid 
for.  EUd,  that  a  violation  of  the  contract  was  not  established ;  that  it 
prohibited  the  practice  of  the  profession  by  Q.,  not  the  doing  of  isolated 
acts  such  as  were  proven ;  that  the  definition  of  what  should  constitute 
such  practice  did  not  enlarge  the  meaning  of  that  term,  but  was  designed 
simply  as  a  specification  of  the  acts  which,  if  systematically,  habitually 
or  frequently  done,  would  be  a  breach  of  the  agreement. 
The  profession  of  a  pharmacist  and  that  of  a  physician  are  essentially  dis- 
tinct, and  an  agreement  not  to  engage  in  the  one  does  not  preclude  the 
party  from  engaging  in  the  other,  so  long  as  the  one  is  not  used  as  a 
cover  for  the  operations  of  the  other. 

(Argued  October  12,  1803 ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  13^  1892,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

P.  G.  J.  De  AnffeUs  for  appellant  In  order  to  practice 
medicine  and  surgery,  one  must  perform  frequently,  or  sys- 
tematically, or  habitually,  those  acts,  the  performance  of  which 
devolves  upon  a  physician  and  surgeon  as  such.  {Snyder  v. 
Hqffmom,  64  N.  Y.  248 ;  Turner  v.  Emma,  2  El.  &  Bl.  572.) 
Upon  the  evidence  adduced  upon  the  trial  of  this  cause,  in 
the  most  favorable  view  to  the  plaintiff,  it  became  a  question 
of  fact  as  to  whether  or  not  the  acts  complained  of  constituted 
the  practice  of  medicine  and  surgery,  in  violation  of  the  cove- 
nant of  the  defendants'  decedent.  {Smith  v.  Smithy  4  Wend. 
468.)  Assuming,  for  the  purpose  of  the  argument,  that  the 
parties  did  intend  to  make  a  single  act  of  Dr.  Getman,  as  a 
physician,  a  breach  of  the  covenant,  still  the  cause  should  have 
been  submitted  to  the  jury.  {Kochler  v.  AdUr^  78  N.  Y.  287.) 
There  was  no  waiver  by  appellants  of  their  right  to  go  to  the 
jury.  {Town  of  East  Hampton  v.  JJirA,  68  N.  T.  459; 
Ormea  v.  Dcmchy^  82  id.  443.) 

R.  J.  Fish  for  respondent.    The  contract  of  defendants' 
testator  not  to  practice  was  within  reasonable  limits,  imposed 
SicKELs— Vol.  XCV.        22 
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no  restrictions  npon  one  party  not  beneficial  to  the  other  and 
was  clearly  valid.  (2  Pars,  on  Cont.  883-893;  J^Tobles  v. 
JBaker^  7  Cow.  306 ;  Curtis  v,  Gorkey,  68  N.  Y.  300 ;  Ewing 
V.  Johnson^  34  How.  Pr.  202 ;  Blaaier  v.  Miller^  10  Hun, 
435 ;  Durdop  v.  Gregory,  10  N.  Y.  241 ;  2>.  M.  Co.  v.  Roebei^, 
106  id.  473 ;  Neil  v.  Hodge,  107  id.  244 ;  Leslie  v.  LoriUardy 
110  id.  519 ;  Tode  v.  Gross,  127  id.  485 ;  TF.  T,  Co.  v.  Pool, 
20  N.  Y.  S.  R  592;  O.  6.  N.  Co.  v.  Winsor,  20  Wall.  64.) 
The  damages  were  clearly  liquidated  by  the  contract,  and  a 
breach  of  the  contract  clearly  entitled  the  plaintiff  to  recover 
the  liquidated  sum  of  $1,500  provided  for.  {Bayley  v.  Ped- 
die,  16  N.  Y.  469 ;  Wooster  v.  Kisch,  26  Hun,  61 ;  Dakin  v. 
Williams,  17  Wend.  448 ;  Tompkins  v.  Dudley,  25  N.  Y. 
273 ;  Sherman  v.  Mayor,  etc.,  10  id.  316.)  The  parties  having 
provided  in  the  contract  what  should  constitute  a  breach  of  it, 
viz. :  "  That  to  practice  medicine  and  surgery  should  be  con- 
strued to  mean  to  prescribe  for,  to  compoimd  medicine  for, 
advise  or  visit  any  person  sick  or  disabled,"  the  doing  by  the 
defendants'  testator  of  any  of  these  acts,  even  though  only 
once,  constituted  a  breach  of  the  contract,  and  it  was 
not  necessary  for  the  plaintiff  to  show  he  practiced  doing 
the  acts  which  it  was  provided  should  be  a  breach.    {B. 

E.  S.  R.  R.  Co.  V.  B.  S.  R.  R.  Co.,  Ill  N.  Y.  132;  2 
Pars,  on  Cont.  499,  506  ;  Bank  of  Montreal  v.  Reckna^le, 
109  N.  Y.  482 ;  Lathers  v.  Keogh,  109  id.  583.)  The  engage- 
ment of  Dr.  Getman  in  the  business  of  a  retail  diuggist 
within  the  prohibited  territory  was  a  breach  within  the  spirit, 
if  not  the  letter  of  the  contract.  {Baheock  v.  Clear,  43 
N.  Y.  S.  K.  426.)  There  was  no  question  of  fact  for  the 
jury,  and  the  court  properly  directed  a  verdict  for  the 
plaintiff  for  the  amount  agreed  on  as  liquidated  damages. 
(^Robinson  v.  McManus,  4  Lans.  380 ;  Elwood  v.  W.  U.  T. 
Co.,  45  N.  Y.  547 ;  Sanborn  v.  I^erts,  58  id.  179 ;  Culhane 
T.  N.  T.  C.  cfe  //.  R.  R.  R.  Co.,  60  id.  133 ;  Abb.  Tr.  Br. 
109,  117 ;  Tooker  v.  Meelcer,  25  K  Y.  361 ;  Appleby  v.  A. 

F.  Ins.   Co.,  54  id.  253;  Cagger  v.  Lansing,  64  id.  417; 
Womhough  v.  Cooper,  2  Hun,  428 ;  ITemmens  v.  NeUon,  36 
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K  Y.  S.  R.  906 ;  Dwiffht  v.  G.  Z.  Ins,  Co.,  103  N.  T.  341 ; 
WiUiams  v.  GuUe,  117  id.  343 ;  Green  v.  Shutey  27  K  Y.  S. 
R.  816;  Klienherger  v.  Brawn,  30  id.  247;  Ormes  v. 
Daushy,  82  N.  Y.  443;  DiUan  v.  Cockroft,  90  id.  649.)  A 
general  request  to  go  to  the  jury  asked  for  after  a  dismiflsal  of 
the  complaint  or  direction  of  a  verdict  is  insufficient  to  pre- 
sent the  failure  to  submit  the  case  to  the  jury  as  a  ground  of 
objection  on  appeal.  {E,  If.  Bcmk  v.  Marshall,  30  N.  Y.  S. 
R  965 ;  Brady  v.  Cassidy,  104  N.  Y.  147 ;  DwigU  v.  G.  Z. 
Ins.  Co.,  103  id.  341.) 

Maynard,  J.  The  plaintiff  has  recovered  in  this  action 
for  an  alleged  breach  of  a  covenant  with  defendants'  testator 
not  to  practice  medicine  or  surgery  within  a  prescribed  terri- 
tory for  a  period  of  five  years.  For  convenient  description 
the  defendants'  testator  will  be  referred  to  as  the  defendant. 
The  contracting  parties  were  physicians  and  surgeons  at  Dur- 
hamville,  Oneida  county.  The  defendant  had  been  practicing 
medicine  at  that  place  for  ten  or  twelve  years,  and  the  plain- 
tiff had  but  recently  moved  there,  when,  on  April  lltli,  1884, 
they  entered  into  an  agreement  by  the  terms  of  which  they 
were  to  practice  medicine  and  surgery  as  co-partners  for  the 
term  of  one  year,  at  the  expiration  of  which  the  contract  pro- 
vided that  the  defendant  would  execute  to  the  plaintiff  a  valid 
written  agreement  and  guarantee  that  thereafter  he  would  not 
practice  medicine  or  surgery  in  Durhamville,  or  within  a 
radius  of  five  miles  thereof,  or  if  he  did  he  would  forfeit  and 
pay  to  the  plaintiff  a  sum  double  the  consideration  named  in 
the  agreement  with  an  amount  double  the  fees  usually  charged 
in  such  cases.  The  special  consideration  of  the  agreement  so 
to  be  executed  was  the  sum  of  $500  then  paid  by  the  plain- 
tiff*; and  it  was  stipulated  that  in  case  of  failure  to  execute 
such  agreement  the  defendant  should  forfeit  and  pay  to  the 
plaintiff  the  sum  of  $1,500  as  liquidated  damages  agreed  on 
by  the  parties.  At  the  expiration  of  the  year  the  further 
agreement  was  made  by  the  defendant  in  which  he  covenanted 
that  he  would  not  practice  medicine  and  surgery  for  five  years 
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either  in  the  town  of  Verona,  Oneida  county,  or  the  town  of 
Lenox,  Madison  county,  in  which  towns  the  village  of  Dur- 
hamville  is  situated.  The  agreement  then  contained  the  fot 
lowing  provision:  ^^ Second.  It  is  mutually  agreed  by  and 
between  the  parties  hereto  that  to  practice  medicine  and  sur- 
gery as  above  mentioned  shall  be  construed  to  mean  to  pre- 
scribe for,  to  compound  medicine  for,  advise  or  visit  any  person 
sick  or  disabled,  or  to  perform  any  act  or  service  which  the 
laws  of  the  state  of  New  York  at  present  require  to  be  done 
by  a  person  legally  qualified  to  practice  medicine  and  surgery." 

The  agreement  further  provided  that  owing  to  the  impossi- 
bility of  obtaining  sufficient  evidence  on  which  to  base  the 
measure  of  damages  for  a  violation  of  it,  the  defendant  should 
forfeit  and  pay  to  the  plaintiff  the  sum  of  $1,500,  which  was 
not  to  be  regarded  as  a  penalty  for  such  violation,  but  as  a 
measure  of  liquidated  damages  agreed  on  by  the  parties. 

After  the  execution  of  this  agreement  the  defendant 
remained  at  Durhamville  for  nearly  a  year,  but  did  not  prac- 
tice his  profession,  and  no  claim  is  made  for  any  breach  of  the 
agreement  during  that  time.  He  then  removed  to  the  village 
of  Oneida  in  the  town  of  Lenox  and  two  miles  distant  from 
Durhamville,  and  entered  into  partnership  there  with  another 
in  the  business  of  selling  drugs,  books,  stationery,  law  blanks, 
wall  paper,  pictures  and  picture  frames  and  artists'  materials, 
in  which  he  was  engaged  until  1889,  when  he  retired  from  the 
business,  and  died  in  July  of  that  year.  The  plaintiff  pur- 
chased drugs  at  the  store,  and  it  is  not  shown  that  he  made 
any  objection  to  the  conduct  of  the  business  by  the  defendant. 
After  the  latter's  death  the  plaintiff  presented  a  claim  against 
his  estate  to  the  executors  of  his  will  for  the  sum  of  $1,500 
di«nages  for  the  breach  of  the  defendant's  covenant  not  to 
practice  medicine  and  surgery,  and  upon  its  rejection  brought 
this  action.  During  the  four  years  and  over  which  intervened 
between  the  execution  of  the  agreement  and  the  death  of  the 
defendant  only  nine  different  acts  were  proven  winch  it  is 
insisted  constituted  the  breach  complained  of  and  made  hia 
estate  a  debtor  to  the  plaintiff  in  the  sum  of  $1,500.     The 
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first  of  these  occurred  in  April,  1887,  when  he  attended  as 
counsel  with  two  other  physicians  upon  a  person  in  extremis 
for  which  he  made  no  charge,  but  was  paid  and  accepted  a 
small  fee.  This  was  the  only  professional  visit  proven.  In 
all  the  other  cases  the  persons  prescribed  for  came  to  the  drug 
store  and  were  furnished  with  medicines  suitable  for  their 
respective  ailments.  Some  of  these  medicines  were  what  are 
known  as  patented  remedies  and  such  as  are  kept  in  stock 
and  for  sale  at  all  drug  stores.  !No  charge  was  made 
for  medical  advice;  only  the  medicines  were  paid  for; 
and  the  aggregate  of  all  was  less  than  $10.  It  is  not  con- 
tended by  the  plaintiff  that  this  proof  is  sufficient  to  establish 
the  fact  that  the  defendant  was  engaged  in  the  practice 
of  medicine  and  surgery  within  the  prohibited  period  or 
radius  according  to  either  the  popular  or  legal  signification  of 
these  terms,  but  it  is  insisted  that  the  parties  have  by  their 
agreement,  defined  what  shall  constitute  such  practice,  and 
that  the  performance  by  the  defendant  of  a  single  act,  such  as 
is  described  in  the  second  paragraph  of  the  article  above 
quoted,  rendered  him  liable  for  the  full  amount  of  damages 
recoverable  for  a  breach  of  its  conditions.  Undoubtedly  the 
parties  might  so  stipulate  and  they  would  be  bound  by  their 
contract  and  the  courts  could  not  refuse  to  enforce  it ;  but 
b^ore  such  a  meaning  should  be  given  to  an  agreement  of 
this  kind  it  should  appear,  upon  a  fair  and  reasonable  inter- 
pretation of  its  provisions,  in  the  light  of  the  circumstances 
UBder  which  it  was  made  and  of  the  evident  intent  and  object 
of  its  execution,  that  no  other  inference  is  justly  permissible. 
While  the  law,  to  a  certain  extent,  tolerates  contracts  in 
yestroint  of  trade  or  business  when  made  between  vendor  and 
purehaaer  and  will  uphold  them,  they  are  not  treated  with 
fecial  indulgence.  They  are  intended  to  secure  to  the  pur- 
chaser of  the  good  will  of  a  trade  or  business  a  guaranty 
i^goanst  the  competition  of  the  former  proprietor.  When  this 
object  is  accomplished  it  will  not  be  presumed  that  more  was 
inteBded.  Construing  this  agreement  in  accordance  with  its 
obvious  purpose,  we  think  the  definition  in  paragraph  two  of 
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the  acts,  which  shall  be  construed  to  constitute  the  practice  of 
medicine  and  surgery  did  not  enlarge  or  restrict  the  meaning  of 
that  term,  but  was  regarded  by  the  parties  as  a  specification  of 
the  things  which,  if  systematically,  or  habitually,  or  frequently 
done,  would  be  a  breach  of  the  agreement.  If  the  plaintiff's 
contention  prevails  it  would  follow  that  the  visitation  of  a 
single  patient  and  as  an  act  of  charity  would  render  the  defend- 
ant liable  for  the  full  penalty  of  the  contract.  Even  the  fill- 
ing of  a  physician's  prescription  would  be  a  breach,  if  this 
literal  and  technical  construction  is  to  be  adopted,  for  it  would 
be  a  compounding  of  medicine  for  a  sick  person  and  thus 
within  the  description  of  the  prohibited  acts.  It  was  evi- 
dently the  purpose  of  the  second  paragraph  of  the  agreement 
to  explain  and  illustrate  the  meaning  of  the  generic  terms 
employed  in  the  first  paragraph  and  not  to  subvert  or  destroy 
their  ordinary  signification.  Effect  should  be  given  to  both 
paragraphs,  otherwise  the  first  was  superfluous.  A  covenant 
not  to  do  any  act  described  in  the  second  would  have  been 
sufficient. 

The  agreement  should  also  be  read  in  the  light  of  the  pre- 
vious one  by  which  the  defendant  had  bound  himself  to 
execute  it,  and  which  specifically  described  the  terms  of  the 
obligation  he  was  to  assume  and  which  supplied  the  considera- 
tion for  it.  That  required  a  guaranty  not  to  practice  medicine 
and  surgery  and  nothing  more.  There  was  no  hint  or  sug- 
gestion of  a  covenant  which  would  render  the  defendant  liable 
for  an  isolated  act  which  would  not  in  law  be  deemed  to  con- 
stitute the  practice  of  medicine.  Unless  the  larguage  employed 
in  the  later  agreement  imports  an  irreconcilable  variance  it 
will  be  presumed  that  the  executed  covenant  was  not  intended 
to  have  a  different  meaning  or  a  wider  scope  from  that 
required  by  the  terms  of  the  agreement  which  compelled  its 
execution. 

It  was  not  necessary  to  wait  until  the  expiration  of  the  five 
years  named  in  the  contract  before  asserting  a  claim  to  the 
liquidated  damages.  If  the  respondent's  position  is  tenable 
the  making  ot  a  single  professional  visit,  or  the  giving  of 
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medical  advice  in  a  single  case  constituted  a  breach  of  the 
entire  covenant,  and  rendered  the  defendant  liable  for  the  full 
sum  stipulated.  No  more  could  be  recovered  if  the  defend- 
ant made  daily  calls  upon  the  sick,  and  administered  profes- 
sional treatment  to  all  who  applied  for  relief.  Neither  reason 
nor  justice  favors  such  a  view  of  the  rights  of  the  parties  under 
this  contract. 

The  defendant  was  not  restrained  by  his  covenant  from 
engaging  in  the  business  of  a  druggist.  At  the  present  day 
the  occupation  of  a  pharmacist  and  that  of  a  physician  are 
essentially  distinct.  An  agreement  not  to  engage  in  the 
one  does  not  preclude  the  party  from  engaging  in  the 
other,  so  long  as  the  one  is  not  used  as  a  cover  for  the  opera- 
tions of  the  other.  There  is  no  suflEicient  evidence  in  the  rec- 
ord to  support  the  conclusion  that  the  defendant  made  use  of 
his  business  as  a  druggist  for  the  fraudulent  purpose  of  escap- 
ing liability  for  a  violation  of  his  covenant.  The  business  was 
conducted  in  the  usual  manner,  and  the  plaintiff  suffered  no 
damage  on  that  account. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

140    176] 

EosALiB  A.  Blbaklbt,  Eespondent,  "v.  Timothy  J.  Sullivxw,      ^^^  ^^^1 
Impleaded,  etc..  Appellant. 

Plaintifr  in  April,  1800,  leased  to  defendants  McQ.  &  G.  a  brick  yard,  for 
a  term  of  years,  with  the  privilege  of  taking  clay  and  sand  for  the 
manufacture  of  brick  from  adjoining  lands,  the  lessees  to  pay  quarterly 
fifty  cents  per  1,000  for  all  brick  manufactured,  which  were  to  be  not  less 
than  an  amount  stated;  the  first  quarter's  rent  to  fall  due  July  1,  1890. 
'  The  lease  provided  that  after  the  first  quarter  the  lessees  should  keep  upon 
the  yard  brick  sufficient  to  pay  one  quarter's  rent;  if  rent  was  not 
paid,  plaintiff  could  either  re-enter  or  might  take  from  the  yard  and  sell 
at  market  prices  sufficient  brick  to  pay  rent  due.  Said  lessees  paid  the 
rent  due  October  1,  1890,  and  in  that  month  executed  to  defendant  S.  a 
chattel  mortgage,  to  secure  money  loaned,  upon  all  the  brick  in  the 
yard.    8.  paid  the  rent  falling  due  January  1,  1890,  and  in  that  month 
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took  possession  and  sold  the  brick,  he  becoming  the  purchaser.  In  an 
action  to  restrain  defendant  from  removing  from  the  yard  so  manj  of 
the  brick  as  would  be  required  to  pay  the  rent  due  April  1,  1891,  held, 
that  whatever  charge  or  lien  upon  the  brick  the  stipulations  of  the 
lease  created,  it  was  limited  to  rent  due  or  accruing  at  the  time  of  a 
sale;  that  the  chattel  mortgage  transferred  the  entire  legal  title  to 
S.,  and  when  he  paid  the  rent  which  fell  due  the  first  quarter  day 
thereafter  such  charge  or  lien  was  discharged. 

The  parties  stipulated  that  S.  should  pay  the  rent  falling  due  April  1, 
1891,  if  it  should  be  legally  determined  that  plaintiff  had  a  lien  para- 
mount to  the  title  of  S.  In  consideration  thereof  a  temporary  injunc- 
tion was  dissolved  and  S.  permitted  to  remove  the  brick.  It  was 
claimed  that  plaintiff,  having  title  to  the  materials  out  of  which  the  brick 
was  made,  title  to  a  sufficient  quantity  to  pay  one  quarter's  rent  always 
remained  in,  and  by  the  lease  was  reserved  to  her  until  such  rent  was  paid. 
Hdd^  untenable;  that  by  the  stipulation  plaintiff  was  precluded  from  rais- 
ing that  question;  and  that  under  the  lease,  title  to  the  brick  was  in  the 
lessees. 

Andrew*  v.  Netdcomb  (32  N.  Y.  417) ;  Wisner  v.  Ommpaugh  (71  id.  IIS) ; 
McCaffrey  v.  Woodin  (65  id.  459),  distinguished. 

Bleakley  v.  SuUivan  (62  Hun,  243),  reversed. 

(Submitted  October  9,  1898;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  14,  1891,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  to  procure  an  injunction  restrain- 
ifig  defendants  from  removing  bricks  from  a  brick  j»rd 
belonging  to  plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Franklin  Couch  and  Cyrus  Wm,  Horton  for  appellant. 
The  only  question  presented  to  the  court  for  its  decision  is 
whether  or  not  the  plaintiff,  on  February  7,  1891,  had  a  valid 
and  subsisting  lien  upon  the  brick  then  upon  the  yard  for  the 
quarter's  rent  coming  due  April  1,  1891,  paramount  to  the 
title  of  the  defendant  Sullivan  thereto.  (77".  K.  cfe  8.  B.  Co. 
v.  Cooper,  114  N.  T.  388 ;  A.  N,  Bank  v.  FramJdin,  55  id. 
235.)  Plaintiff  has  no  common-law  lien  upon  the  brick. 
(Pars,  on    Cont.  234;   Pom.  Eq.  Juris.  §  1233;   Wood  v. 
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Zester,  29  Barb.  151 ;  BuOer  v.  MUler,  1  K  T.  600 ;  Dedy 
V.  Dwight,  132  id.  63 ;  Oardner  v.  McEnmy^  19  id.  123 ; 
Cr€8»y  V.  Sahre,  17  Hun,  120 ;  Otis  v.  Sill,  8  Barb.  102  ;  F. 
L.  <&  T.  Co.  V.  jff.  Z.  /.  Co.,  27  Hun,  89.)  Plaintiff  has  no 
equitable  lien.  (3  Pom.  Eq.  Juris.  §  1235.)  No  equitable 
lien  will  be  created  wliere  there  are  intervening  rights  of 
third  persons.  {Coats  v.  Donnelly  94  N.  Y.  177;  Deely  y, 
Dwiffhty  132  id.  64;  Beffhy  v.  Greenleaf,  7  Wheat.  57; 
Casey  v.  Ca/vof*aCy  96  U.  S.  467.)  The  clause  in  the  lease 
does  not  sell,  transfer,  mortgage,  charge,  affect  or  operate  upon 
certain  specified  and  designated  property,  but  (at  the  most)  sim- 
ply creates  a  fluctuating  lien,  open  to  release  as  to  brick  that 
may  be  sold  from  time  to  time,  and  taking  in  those  that  may 
be  manufactured  during  each  quarter.  It  does  not  create  an 
absolute  Hen  upon  any  property.  {Mittnaeht  v.  Kelly y  3 
Abb.  Ct.  App.  Dec.  302;  Edgell  v.  Hart,  9  N.  Y.  217; 
Smith  V.  Cooper,  27  Hun,  566 ;  Reynolds  v.  Ellis,  103  N.  Y. 
124.)  No  particular  property  is  described  or  identified  in  the 
lease.  (Pom.  Eq.  Juris.  §  1235;  Munday  v.  Taylor,^ 
Blatchf .  14  ;  Griffith  v.  Doxigldss,  73  Maine,  259 ;  Seymour 
V.  C  cfe  JT.  F.  R.  Co.,  14  How.  Pr.  531 ;  Koatie  v.  PhUips, 
43  Ark.  350 ;  Williamson  v.  Steele,  3  Lea,  200 ;  Thomas 
on  Chat.  Mort.  §§  112-114;  Bushik  v.  CUmUnd,  41 
Barb.  610 ;  Cromwell  v.  AUis,  25  Conn.  312 ;  ^elly  v.  Reid, 
7  Mass.  89;  Richardson  v.  A.  L.  Co.,  40  Mich.  203; 
TrindaU  v.  Wasson,  74  Ind.  495  ;  Griffeth  v.  Wheeler,  31  Kans. 
17 ;  Yaml  v.  Harvey,  55  Iowa,  421 ;  Egge7^t  v.  White,  59  id.  464 ; 
Ki/nhaU  v.  Saltley,  55  Vt.  285 ;  45  Am.  Rep.  416 ;  Lawrervce 
V.  EvarU,  7  Ohio  St.  194 ;  Golden  v.  Cochril,  1  Kans.  259 ; 
81  Am.  Dec.  510 ;  Warner  v.  Wilson,  73  Iowa,  719 ;  5  Am. 
St.  Rep.  710;  New  v.  Sailxyrs,  114  Ind.  407;  5  Am.  St.  Rep. 
632 ;  St(mebredker  v.  Ford,  81  Mo.  532 ;  Fmoler  v.  Hunt,  48 
Wis.  347 ;  Blakely  v.  Patrick,  91  N.  C.  99 ;  Richa/rdson  v. 
Kelly,  40  Mich.  203 ;  CaMwell  v.  Trowbridge,  33  Alb.  L.  J. 
196 ;  Nicholson  v.  Sharp,  58  Miss.  34 ;  Newell  v.  Warner,  44 
Barb.  263 ;  Ormsby  v.  Nolan,  69  Iowa,  130 ;  Cossy.  Gunnison, 
58  Mich.  108 ;  Willey  v.  Snyder,  34  id.  60 ;  Barrey  v.  BenneU, 
SicKELS— Vol.  XCV.        23 
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7  Mete.  354.)  The  clause  in  the  lease  does  not  create  a  lien,  nor 
is  it  an  agreement  for  a  lien.  It  is  a  mere  agreement  for  an  addi- 
tional remedy,  a  mere  power  to  deal  with  future-acquired  prop- 
erty. (Pom.  Eq.  Juris.  §  1290.)  This  is  not  an  action  in  equity 
to  establish  and  enforce  an  equitable  lien,  and  it  cannot  by  the 
judgment  of  the  court  be  converted  into  one.  ( Wright  v. 
Delafield,  25  N.  Y.  270 ;  Truesddl  v.  Swrles,  104  id.  167.) 
Whether  the  clause  in  the  lease  be  construed  as  a  chattel 
mortgage,  or  as  a  conveyance  intended  to  operate  as  a  mort- 
gage, or  as  an  agreement  for  a  lien,  or  as  creating  an  equitable 
mortgage,  assignment,  lien  or  charge  on  the  brick,  it  is  by 
statute  absolutely  void  against  SuUivan,  a  creditor  of  the 
mortgagors,  and  a  subsequent  purchaser  or  mortgagee  in  good 
faith,  because  there  was  no  immediate  delivery  followed  by  an 
actual  and  continued  change  of  possession  of  the  brick,  or 
filing  of  the  lease  in  Albany  county,  where  Griswold,  lessee 
and  mortgagor,  resided.  (Laws  of  1833,  chap,  279  ;  Karat  v. 
Gane,  32  N.  E.  Rep.  1074 ;  Southard  v.  Benner,  72  N.  Y. 
426;  Clark  v.  Gilbert,  14  Wkly.  Dig.  214;  iV^.  T.  Bank  v. 
Wetraare,  124  N.  Y.  241,  248;  Geary  v.  Geary,  63  id.  252; 
Curtis  V.  Leavitt,  15  id.  195 ;  Pickett  v.  Barron,  29  Barb. 
508;  Weatbrook  v,  GUason,  79  N.  Y.  28;  -Pom.  Eq.  Juris. 
§  747 ;  Thomas  on  Chat.  Mort.  §  288 ;  Colby  on  Chat.  Mort. 
§  575 ;  Stewart  v.  Pratt,  101  U.  S.  751 ;  AuUman  v.  Guy, 
41  Ohio  St.  698 ;  Morrill  v.  Sanford,  49  Maine,  566 ;  Rich 
V.  Roberts,  48  id.  548 ;  50  id.  595  ;  Granger  v.  Adains,  90  Ind. 
97 ;  Westlake  v.  Westluke,  47  Ohio  St.  315  ;  Briggs  v.  Zerteli, 
41  Mich.  79.)  Leases  containing  lien  clauses  are  "  mortgages 
or  conveyances  intended  to  operate  as  a  mortgage."  (Duffers 
V.  Bangs,  43  id.  52 ;  122  N.  Y.  423 ;  Steffin  v.  Steffin,  4  Civ. 
Pro.  Rep.  179 ;  Thomas  v.  Baeon,  34  Ilun,  88 ;  Reynolds  v. 
miis,  34  id.  47;  103  N.  Y.  115 ;  Weed  v.  Stanley,  12  Fla. 
166 ;  Pitkins  v.  Fletcher,  47  Iowa,  53 ;  Lanphere  v.  Lowe,  3 
Neb.  131 ;  Smith  v.  Norman,  19  Ohio  St.  145 ;  In  re  Dyke, 
9  Bank.  Reg.  430  ;  Cleveland  v.  Potter,  L.  C.  [10  Ch.]  8, 
12 ;  Pom.  Eq.  Juris.  §  645.)  The  plaintiff  is  not  the  owner  of 
the  brick.    (Tiedman  on  Sales,  §§  1,  86 ;  94  U.  S.  762 ;  82  N. 
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Y.  4Y8 ;  20  Wkly.  Dig.  144 ;  1  Sandf.  Ch.  52 ;  69  N.  Y.  346; 
14  Mass.  93 ;  Woodworth  v.  Fayne,  74  N.  Y.  199  ;  Lyon  v. 
Hersey,  103  id.  270;  GaUaher  v.  Herbert,  117  III  160; 
Board  of  Education  v.  Trustees^  63  id.  204 ;  Coimtryman 
V.  Beck,  13  Abb.  [N.  C]  110 ;  Howell  v.  Z.  L  R.  Co.,  37  Hun, 
38 ;  Jowle  v.  Eemsen,  70  N.  Y.  311 ;  6  Lawson  on  Rights 
and  Eem.  §  2808.) 

S.  W.  Rosendale  and  Da/Did  W,  Travis  for  respondent. 
The  lessee  never  obtained  more  than  a  qualified  title  to  the 
brick  in  question,  and  the  defendant  Sullivan,  by  reason  of 
the  foreclosure  of  his  chattel  mortgage,  never  succeeded  to 
any  other  or  greater  rights  than  were  possessed  by  the  lessees, 
and  such  titles  so  obtained  by  the  lessees  and  succeeded  to  by 
the  defendant  Sullivan,  were  at  all  times  subject  to  the  pro- 
visions of  the  lease  and  the  rights  of  the  lessor  therein  pre- 
served. (2  Washb.  on  Real  Prop.  26  ;  22  Wend.  433  ;  Pierce 
V.  Keator,  70  N.  Y.  421,  422 ;  Huntington  v.  Asker,  96  id. 
604 ;  Andrews  v.  Newcmnh,  32  id.  417.)  The  lien  of  the 
lessor  on  the  brick  manufactured  was  secured  in  the  lease; 
the  lease  was  properlyfiled  as  a  chattel  mortgage,  and  the 
lien  thereof  was  prior  and  superior  to  the  lien  of  the  chattel 
mortgage  of  the  defendant  Sullivan.  (  Winner  v.  Ocurnpaugh, 
71  N.  Y.  113 ;  McCaffrey  v.  Woodin,  65  id.  459  ;  Smith  v. 
Tahor,  46  Hun,  313 ;  H  L.  Co,  v.  Covert,  35  Mich.  254 ; 
kelson  V.  I^eil,  15  Hun,  383 ;  Cagwin  v.  Town  of  Hcmcoch, 
84  N.  Y.  532 ;  Stutsman  Co.  v.  Wallace,  142  U.  S.  293  ;  Page 
V.  Larrowe,  51  N.  Y.  S.  R.  35.)  The  defendant  Sullivan, 
having  gone  into  possession  of  the  premises  under  the  provis- 
ion of  the  lease,  and  having  paid  one  quarter's  rent  thereon, 
became  bound  by  all  the  provisions  of  the  lease  and  is  now 
estopped  from  attempting  to  free  himself  from  any  of  its 
burdens.  {People  ex  rel.  v.  Dudley,  58  N.  Y.  323 ;  Pardee 
V.  SPaard,  37  Hun,  259.) 

Matnabd,  J.  The  defendants  McGuire  and  Qriswold  leased 
of  the  plaintiff  a  brickyard,  with  the  privilege  of  taking  clay 
«nd  tempering  sand  for  the  manufacture  of  brick  from  adjoin- 
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ing  lands,  for  the  period  of  five  years,  at  a  rent  of  fifty  cents 
per  thousand  for  all  brick  manufactured  in  any  year,  not  less 
tJian  three  and  one-half  millions,  payable  quarterly.  The 
lease  provided  that  after  the  first  quarter's  rent  became  due, 
the  lessees  should  keep  upon  the  yard  brick  sufiicient  to  pay 
one-quarter's  rent,  and  it  the  rent  was  not  paid  the  plaintiff 
might  either  re-enter  and  take  possession  of  the  yard,  or  slie 
might  take  from  it  and  sell  at  market  prices  sufiicient  brick  to 
pay  the  rent  due,  with  the  necessary  expenses  of  taking  and 
selling  the  same.  The  quantity  of  brick  required  to  pay  one- 
quarter's  rent  may,  for  the  purposes  of  this  action,  be  deemed 
to  be  125,000.  The  lease  was  executed  April  28th,  1890.  The 
firs't  quarter's  rent  became  due  July  Ist,  which  was  paid,  and 
also  the  rent  which  fell  due  October  Ist.  October  20th 
the  defendant  Sullivan  loaned  to  the  lessees  $6,500,  which, 
with  previous  loans,  amounted  to  $13,500 ;  and  the  lessees 
executed  to  him  a  chattel  mortgage  by  which  they  sold  to  him 
all  the  brick  then  upon  the  yard  to  secure  the  payment  on 
demand  of  the  moneys  thus  loaned,  which  mortgage  was  filed 
as  required  by  law.  The  plaintiff's  lease  was  filed  in  the  clerk's 
office  of  the  town  where  the  yard  was  situated  and  one  of  the 
lessees  resided,  but  not  in  the  city  of  Albany  where  the  other 
lessee  lived.  When  Sullivan  took  his  mortgage  he  had  no 
actual  notice  or  knowledge  of  the  existence  of  the  condition 
in  the  lease.  The  case  does  not  disclose  the  precise  date  when 
he  assumed  possession  of  the  property,  but  it  is  shown  that 
after  giving  due  notice  he  sold  it  at  public  auction  on  January 
12th,  1891,  and  became  the  purchaser  at  such  sale.  He  also 
paid  the  rent  to  plaintiff  which  became  due  on  January  1st. 
Subsequently  and  before  Feb.  7th,  Sullivan  began  to  remove 
the  brick  from  the  yard,  when  plaintiff  brought  this  action  to 
procure  a  permanent  injunction  restraining  him  from  remov- 
ing so  much  of  the  brick  as  might  be  required  to  pay  the  rent 
falling  due  April  1st,  and  obtained  a  preUminary  injunction 
order  restraining  him  from  removing  125,000  during  the  pen- 
dency of  the  action. 

By  a  stipulation  of  the  parties,  it  was  agreed  that  Sullivan 
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should  {^y  the  rent  falling  due  April  Ist^  if  it  should  be  legally 
determined  that  on  Feb.  7th  the  plaintiff  had  a  lien  upon  the 
brick,  paramount  to  his  title  under  the  chattel  mortgage  and 
the  foreclosure  thereof,  and  in  consideration  of  this  agreement 
the  temporary  injunction  was  dissolved  and  Sullivan  was  per- 
mitted to  remove  the  brick,  leaving  only  the  question  of  the 
lien  to  be  decided  by  the  court. 

The  Special  Term  found,  as  a  conclusion  of  law,  from  these 
facts,  that  the  lease  secured  to  the  plaintiff  a  valid  equitable 
lien  upon  the  brick,  which  was  superior  to  defendants'  right, 
and  she  was,  therefore,  entitled  to  judgment.  The  General 
Term  affirmed  the  judgment,  not  upon  the  ground  that  plain- 
tiff had  a  lien  upon  the  property,  but  because  she  had  the  title 
to  the  materials  out  of  which  the  brick  were  manufactured, 
and,  therefore,  the  title  to  the  manufactured  product  with 
which  she  had  never  parted,  but  which,  by  the  terms  of  the 
lease,  siie  had  reserved  to  herself. 

The  plaintiff  has,  we  think,  precluded  herself  by  her  stipu- 
lation, from  raising  this  question,  or  relying  upon  it  to  defeat 
the  title  of  the  appellant.  The  parties  have  limited  the  con- 
troversy, as  they  might  lawfully  do,  to  the  determination  of  a 
spedffc  question,  and  we  cannot  go  beyond  the  range  of 
inquiry  which  they  have  defined.  (//.  K.  <&  S.  Bk,  Corp,  v. 
Cooper,  114  K  Y.  388.) 

By  their  agreement  it  is  admitted  that  the  title  to  this  prop- 
erty is  in  the  appellant,  and  the  judgment  of  the  court  is 
sought  only  upon  the  question  whetlier  that  title  is  subject  to 
a  valid  and  subsisting  lien  of  the  plaintiff  under  the  terms  and 
provisions  of  her  lease  to  the  other  defendants.  It  is  not, 
however,  to  be  inferred  that  we  assent  to  the  proposition 
asserted  by  the  court  below,  that  under  this  lease  the  title  to  a 
sufficient  quantity  of  brick  to  pay  one  quarter's  rent  always 
remuned  in  the  lessor  until  the  rent  was  paid  ;  and  inasmuch 
as  even  upon  the  punctual  payment  of  one  quarter's  rent, 
there  began  to  accrue,  eo  tnstcmtij  anotlier  quarter's  rent,  there 
must,  thereiore,  always  be  upon  the  premises  brick  enough  to 
pay  at  least  a  quarter's  rent.    Tliere  is  not  in  the  instrument 
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any  provision  reserving  the  title  to  these  brick  in  tlie  plaintiff, 
or  stipulating  that  the  title  shall  remain  in  her  until  the  last 
quarter's  rent  is  paid.  The  case  is  barren  of  the  feature  which 
has  been  held  controlling  in  the  cases  cited  by  counsel,  where 
there  has  been  an  express  reservation  of  the  title  of  personal 
property  leased  or  transferred,  and  of  everything  potentially 
derivable  from  it,  until  the  rent  or  purchase  price  was  paid. 
{Andrews  v.  Newcomh^  32  N.  Y.  417;  Winner  v.  Ocum- 
faugh^  71  id.  113  ;  McCaffrey  v.  ^Yood^n^  65  id.  459.) 

Under  this  lease,  the  brick,  when  manufactured,  belonged  to 
the  lessees;  they  became  invested  with  the  full  legal  title, 
including  the  jiis  disponendi^  and  a  purchaser  from  them  in 
good  faith,  and  for  value,  was  not  affected  by  the  pereonal  cov- 
enants in  the  instrument,  except  so  far  as  the  property  pur- 
chased was  subject  to  a  charge  for  the  rent  accruing  or  accrued. 
We  think  full  effect  can  be  given  to  the  stipulations  in  this 
lease  by  holding  that  whatever  charge  they  created,  was  lim* 
ited  to  the  rent  due  or  accruing  at  the  time  the  sale  of  the 
property  took  place. 

By  the  chattel  mortgage  the  lessees  transferred  to  the  appel- 
lant the  entire  legal  title,  and  when  he  paid  the  rent,  wliich 
fell  due  at  the  first  quarter  day  thereafter,  he  discharged  what- 
ever claim  the  plaintiff  had  thereon  at  the  time  of  the  sale  to 
him.  On  January  1, 1891,  the  lessees  had  no  brick  belonging 
to  them  upon  the  premises,  and  hence  there  was  no  property 
upon  which  the  conditions  in  the  lease  could  operate.  It  is 
inanifest  that  the  parties  contemplated  a  continuous  manufac- 
ture of  brick,  and  the  sale  of  the  manufactured  product,  with 
a  proviso  that  sufficient  should  be  left  upon  the  premises  during 
any  quarter  to  satisfy  the  quarter's  rent. 

There  is  nothing  in  the  language  employed  or  the  scope  of 
the  instrument  which  suggests  that  it  was  the  intention  of  the 
parties  to  create  a  charge  upon  the  brick  which  might  be 
manufactured  during  the  first  quarter,  which  should  continue 
until  the  last  quarter's  rent  of  the  five  years'  term  should  be 
paid,  and  which  should  follow  the  property  into  the  hands  of 
an  innocent  purchaser  for  value. 
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As  the  appellant  discharged  whatever  claim  plaintiff  may 
have  had  upon  the  property  at  the  time  of  its  purchase  by 
him,  it  is  not  important  to  determine  the  precise  character  of 
the  plaintiff's  interest  in  the  property.  The  peculiar  provisions 
of  the  lease  are  undoubtedly  enforcible  as  between  the  par- 
ties. How  far  it  may  be  treated  as  a  chattel  mortgage  so  as  to 
affect  the  intervening  rights  of  purchasers  for  value,  and  with- 
out actual  notice,  is  a  question  which  does  not  admit  of  easy 
solution,  and  it  is  unnecessary  here  to  decide  it.  In  no  view 
of  the  situation  was  the  appellant  bound  to  leave  upon  the 
yard  the  brick  which  he  had  purchased  and  paid  for,  as  security 
for  any  rent  accruing  later  than  the  first  quarter  day  after  the 
title  had  become  vested  in  him. 

The  judgments  of  the  general  and  special  terms  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  event.    . 

All  concur. 

Judgments  reversed. 


Alexander  P.  W.  Kinnan,  as  Executor,  etc..  Respondent,  v. 
The  Foety-second  Street,  Manhattanville  and  St, 
Nicholas  Avenue  Railway  Company,  Appellant. 

The  right  of  the  owner  of  corporate  stock  who  has  lost  his  certificate, 
in  case  the  corporation  refuse,  upon  indemnity  being  tendered,  to  issue 
to  him  a  new  certificate,  to  maintain  an  equitable  action  to  compel  such 
issue,  was  not  taken  away  or  affected  by  the  act  of  1873  (Chap.  171,  Laws 
of  1873),  giving  a  summary  remedy  in  such  cases.  That  act  did  not 
give  a  remedy  at  law,  but  simply  a  cumulative  and  additional  equitable 
remedy. 

(Argued  October  27,  1893 ;  decided  November  28,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  3, 1893,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  compel  defendant  to  make  and 
iSBue  to  plaintiff,  as  executor  of  Joseph  W.  Earnham,  deceased, 
certificates  for  100  shares  of  its  capital  stock. 
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The  complaint  alleged  that  in  1883  defendant  issued  to  one 
D.  D.  Conover  two  certilicates  for  fifty  shares  each  of  its 
capital  stock,  which  were  thereafter  transferred  to  plaintiffs 
testator.  It  is  then  alleged,  on  information  and  belief,  that 
said  certificates  have  been  mislaid  and  lost,  and  plaintiff  has 
not  been  able,  notwithstanding  diligent  effort,  to  discover 
their  whereabouts ;  that  he  has  demanded  the  issue  of  new 
certificates  and  offered  to  indemnify  defendant,  but  that  such 
demand  and  offer  have  been  refused.  The  answer  put  in 
issue  all  the  material  allegations  of  the  complaint  and  set  up 
that  plaintiff  has  a  complete  and  adequate  remedy  at  law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  C,  Trulf^  for  appellant.  The  evidence  fails  to 
establish  such  diligent  search  and  reasonable  effort  to  find  the 
alleged  lost  scrip  certificates  as  to  establish  their  loss  and  justify 
the  judgment  of  the  court  below.  {McNeil  v.  T,  JV.  Bankj 
46  N.  Y.  325  ;  Leitch  v.  WdU,  48  id.  585.)  It  was  error  for 
the  court  below  to  proceed  to  judgment  without  making  Mrs. 
Burnham  a  party  to  the  action.  (Code  Civ.  Pro.  §  452 ;  Oster- 
houdt  V.  Bd.  Supra,,  98  N.  Y.  239-244.)  The  objection  that 
the  plaintiff  had  an  adequate  remedy  at  law  was  well  taken. 
(Laws  of  1873,  chap.  151 ;  Laws  of  1892,  chap.  688,  §§  50,  51 ; 
Thomas  v.  M.  M,  F.  Uiiion,  121  N.  Y.  45-52  ;  McLauryv. 
Hart,  Id.  636-642 ;  1  Pom.  Eq.  Juris.  305,  §  281 ;  Andrews 
V.  Monilaws,  8  Hun,  65  ;  People  v.  Wasson^  64  N.  Y.  167 ; 
Heiaer  v.  Mayor,  104  id.  68.) 

Emanuel  J.  Myers  for  respondent.  The  Superior  Court 
of  the  city  of  New  York  was  not  deprived  of  jurisdiction  to 
entertain  the  action  by  reason  of  power  having  been  conf  en-ed 
by  the  legislature  upon  the  Supreme  Court  to  grant  relief  by 
summary  procedure  under  chapter  151  of  the  Laws  of  1873. 
{Popjmger  v.  Yutte,  102  N.  Y.  38  ;  Bispham  Eq.  Prin.  par. 
467;  3  Pom.  Eq.  Juris.  1376;  Adams  Eq.  167;  Story's  Eq. 
Juris.  [13th  ed.]  §§  81-88 ;  Bohart  v.  Chamberlain,  99  Mo. 
631 ;  Stokoe  v.  BoMnson,  19  Ves.  385 ;  Lawrence  v.  Law- 
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rerkce^  42  N.  H,  109  ;  1  Mad.Ch.  24;  Fonblanque's  Equity, 
chap.  1,  §3  ;  Shepard  v.  Jf.  J?.  Co.,  131  N.  Y.  223 ;  3  Pom. 
Eq.  Juris.  [2d  ed.]  §  182 ;  Farce  v.  City  of  Elizabeth,  27  N. 
J.  Eq.  408 ;  AthinBon  v.  Leonard^  3  Bro.  C.  R  218  ;  Kmg  v. 
Baldwin,  17  Johns.  384;  SaUly  v.  EXi^tore,  2  Paige,  487; 
Va/ret  v.  N,  Y.  Ins.  Co.,  7  id.  560 ;  White  v.  Meday,  2  Edw. 
Ch.  486.)  Mrs.  Burnham  was  not  a  necessary  party  defend- 
ant preventing  the  complete  determinatio^i  of  the  controversy 
without  her  being  a  party  to  the  action.  (Code  Civ.  Pro.  §  452 ; 
2  Williams  on  Exrs.  [5th  ed.]  1636  ;  Harrington  v.  Keteltas, 
92  N.  Y.  40 ;  Tume?*  v.  Conant,  18  Abb.  [N.  C]  160  ;  Gh4xp' 
9nan  v.  Farhes,  127  N.  Y.  532.)  The  sufficiency  of  proof  of 
the  loss  of  a  written  instrument  is  peculiarly  within  the  prov- 
ince of  the  trial  judge.  {Gorgas  v.  Hertz,  150  Penn.  St.  538.) 
The  question  of  costs  rests  in  the  discretion  of  the  court  below, 
which  this  court  will  not  review  except  in  a  case  of  an  abuse 
thereof.     {Lawrence  \.  Lawrence,  42  N.  II.  113.) 

Finch,  J.  There  is  sufficient  evidence  in  this  record  to  sus- 
tain the  judgment  for  equitable  relief  which  has  been  rendered. 
Although  the  facts  are  not  full  and  precise,  and  not  so  devel- 
oped in  detail  as  to  escape  some  natural  criticism,  yet  they 
were  established  to  the  satisfaction  of  the  trial  judge,  whose 
findings  have  been  approved  by  the  General  Term,  and  must 
be  conclusive  here  unless  there  is  no  evidence  to  support  them. 
That  is  claimed  to  be  the  case  as  it  respects  the  authenticity 
and  genuineness  of  the  stodv  certificates  which  have  been 
lost  and  are  sought  to  be  replaced.  It  is  true  that  nobody  tes- 
tified to  their  signature  by  the  officers  of  the  company,  but 
that  was  because  no  witness  was  asked  that  question  and  no 
point  was  made  directing  attention  to  that  specific  inquiry, 
and  the  papers  themselves  were  lost  and  could  not  be  pro- 
duced. But  the  witnesses  described  them  as  the  certificates  of 
the  company,  and  one  of  those  witnesses  was  Conover  himself, 
to  whom  they  were  originally  issued  and  who  sold  them  to  the 
testator,  and  who,  having  been  at  one  time  president  of  the 
corporation,  must  have  certainly  known  that  the  certifie-ates 
SiCKBLS— Vol.  XCV.        24 
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were  what  he  described  them  to  be.  Beyond  that,  when  the 
case  for  the  plaintiff  was  closed,  the  defendant's  counsel  called 
no  witnesses,  but  rested  the  entire  defense  upon  a  motion  for  a 
non-suit.  Five  grounds  were  assigned,  and  not  only  was  there 
an  omission  to  suggtist  any  such  defect  in  the  proof  as  is  now 
argued,  but  each  of  those  grounds  went  upon  and  involved  an 
assumption  and  tacit  admission  that  the  certificates  were  the 
authentic  obligations  of  the  company.  If  their  validity  had 
been  challenged,  the  court  might  have  permitted  further  proof 
and  the  plaintiff  been  able  to  furnish  it.  •  It  is  too  late  now  to 
raise  the  question. 

Passing  by  some  minor  objections  to  the  recovery,  which  do 
not  seem  to  us  important  enough  to  require  discussion,  we 
reach  the  one  upon  which  tlie  appellant  seems  principally  to 
rely.  It  is  that  the  court  was  not  at  liberty  to  grant  the 
equitable  relief  sought,  because  there  was  an  adequate  remedy 
at  law.  Tliat  defense  was  specially  pleaded,  and  its  validity 
was  rested  upon  an  act  of  the  legislature  giving  a  summary 
remedy  in  cases  like  the  present.  That  act  (I^ws  of  1873, 
chap.  151)  provides  in  substance  that  one  who  has  lost  his 
stock  certilicate  and  finds  the  company  unwilling  to  replace  it, 
may  apply  at  a  Special  Term  of  the  Supreme  Court  for  an 
order  to  show  cause  why  a  new  certificate  should  not  be  given, 
and  on  the  hearing  the  court  may  proceed  summarily  to  hear 
and  determine  the  facts,  and  may  make  an  order  requiring  the 
company  to  issue  a  new  certificate  upon  receiving  from  the 
petitioner  a  specified  bond  of  indemnity,  and  this  proceeding 
is  called  by  the  appellant  a  remedy  at  law.  I  deem  it  to  be 
nothing  of  the  kind.  It  gives  a  relief  which  a  court  of  law 
as  such  never  did  give  and  was  not  competent  to  give.  It  is 
exactly  the  relief  which  in  such  a  case  a  court  of  equity  would 
regularly  and  habitually  award,  and  not  at  all  such  as  a  court 
of  law  could  give.  Under  our  present  system,  the  distinctive 
difference  between  legal  and  equitable  remedies  lies  in  the 
character  and  scope  of  the  relief  which  may  be  obtained, 
{Reithens  v.  Jod^  13  N.  Y.  492),  and  a  remedy  which,  instead 
of  awarding  damages  or  a  sum  of  money,  decrees  the  giving 
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of  an  indemnity  bond,  and  the  issue  of  a  new  certificate  of 
stock  is  wholly  and  clearly  an  equitable  remedy.  The  Supreme 
Court  has  equity  jurisdiction.  Its  Special  Term  may  give 
equitable  relief,  and  when  a  statute  sends  a  petitioner  there 
for  an  award  which  equity  alone  could  give,  it  amounts  to  the 
creation  of  a  new  and  summary  equitable  remedy,  and  cannot 
be  deemed  or  denominated  a  remedy  at  law.  The  statute, 
therefore,  cannot  support  the  defense  pleaded.  There  are  no 
words  in  the  law  purporting  to  restrain  the  ancient  and 
admitted  jurisdiction  of  equity  to  award  specific  relief  in  cases 
of  this  character,  and  I  think  the  statute  must  be  regarded  ajs 
giving  a  cumulative,  additional  and  summary  remedy  of  a  purely 
equitable  character,  and  to  be  administered  by  an  equity  court. 

We  find  no  error  in  the  judgment,  and  it  should  be  affirmed^ 
with  costs. 

All  concur. 

Judgment  affirmed. 


The  Village  of  Stamford,  Appellant,  v.  John  H.  Fisher,. 
Respondent. 

The  legislature  has  power  to  authorize  a  municipal  corporation  to  regulate 
hawking  and  peddling  in  its  streets. 

As  such  a  statute,  however,  is  in  restriction  of  the  common  law,  it  should 
receive  a  strict  construction,  and  in  an  action  to  recover  a  penalty 
prescribed  for  a  violation  of  a  municipal  ordinance  prohibiting  such  a 
business,  it  must  appear  that  defendant's  occupation  is  clearly  within 
those  prohibitions. 

In  an  action  to  recover  a  penalty  prescribed  for  the  violation  of  a  resolu- 
tion of  plaintifiTs  trustees  which  prohibited  all  persons  "  from  hawking 
or  peddling  in  the  public  streets"  of  the  village,  which  resolution 
was  passed  under  authority  of  the  act  of  1883  (Chap.  466,  Laws  of  1888)^ 
these  facts  appeared:  Defendant,  who  had  a  store  in  another  place, 
solicited  orders  of  plaintiff's  citizens,  and  delivered  groceries  for  family 
use  pursuant  to  such  orders.  He  liad  a  wagon  with  which  he  made 
trips  to  the  village,  filling  his  previous  orders,  and  taking  new  ones  at 
the  various  houses.  It  did  not  appear  that  he  had  sold  or  offered  for 
sale  any  goods  upon  the  streets.    Held,  that  the  evidence  failed  to  estab- 

'  lish  a  vioUtion  of  the  oidinanee. 
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Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  February  2,  1892,  which  affirmed  a  judgment 
entered  upon  a  decision  of  the  Delaware  County  Court 
reversing  a  judgment  of  a  Justice's  Court  hi  favor  of 
plaintiff. 

This  action  was  brought  in  a  Justice's  Court  to  recover 
from  the  defendant  a  penalty  for  his  violation  of  the  terms  of 
a  resolution  passed  by  the  village  trustees ;  which  prohibited 
all  persons  from  hawking  or  peddling  in  the  public  streets 
without  a  license.  Upon  appeal  from  the  judgment  recovered 
by  the  village,  the  County  Court  ordered  a  reversal,  and  its 
decision  has  been  affirmed  by  the  General  Term  of  the  fourth 
department. 

The  plaintiff,  thereupon,  obtained  leave  to  appeal  to  thiB 
court,  on  the  ground  that  a  question  of  law  was  involved 
which  ought  to  be  reviewed  here. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

K  li.  Gilbert  for  appellant.  The  defendant  was  a  peddler 
within  the  meaning  of  the  statute  and  ordinance  of  plaintiff. 
{Merriam  v.  Lon-gdoUy  10  Conn.  461 ;  City  of  Kansas  v. 
GoUhu,  34  Kans.  434;  Slate  v.  Miller,  93  N.  C.  511; 
Eniinmis^^  City  of  Lewiston,  24  N.  E.  Rep.  58;  Cotnm.  v. 
Famnm^  114  Mass.  270 ;  Village  of  Deposit  v.  PitU,  18  Hun, 
477.)  The  claim  that  tlie  defendant  delivered  his  goods  in 
the  houses  of  his  customers  and,  therefore,  did  not  peddle 
upon  the  streets  within  the  prohibition  of  the  ordinance  is  not 
tenable.  {Village  of  Deposit  v.  Pitts,  18  Ilun,  477;  Vil- 
lage of  Port  Jervis  v.  Close,  24  N.  Y.  S.  R.  730.)  The 
plaintiff  was  authorized  to  enact  the  ordinance  requiring 
defendant  to  take  out  a  license.  (Laws  of  1883,  chap.  466 ; 
Village  of  Carthage  v.  Frederick,  33  N.  Y.  S.  R.  384;  Vil- 
lage of  Ballston  v.  MarkTiam,  34  id.  237 ;  Villuge  of  Deposit 
V.  Pitts,  18  Hun,  475  ;  Bradhy  v.  City  of  Rochester,  26  N, 
Y.  S.  R.  823.) 
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George  A.  Fisher  for  respondent.  Defendant  does  not  come 
within  the  provisions  of  chapter  465  of  the  Laws  of  1883,  or 
the  resolutions  of  the  village.  ^Rex  v.  McKnigkty  10  B.  & 
C.  734;  Comm.  v.  EioJienberg^  140  Penn.  St.  160;  Emmms 
V.  City  of  Lewistm,  132  111.  380 ;  City  of  Elgin  v.  Piokard, 
24  m.  App.  340;  BaUou  v.  State,  87  Ala.  144;  Town  of 
Spencer  v.  Whiting,  68  Iowa,  678 ;  Gomm.  v.  FoAm/wm^  114 
Mass.  267 ;  City  of  Davenport  v.  Rice,  75  Iowa,  74 ;  Comm. 
v.  Aher,  12  Cash.  495 ;  City  of  Kansas  v.  CoUi/ns,  34  Kans. 
434;  Ex  parte  Taylor,  58  Miss.  478;  Comm.  v.  Smith,  6 
Bush,  303 ;  Comm.  v.  Jones,  7  id.  502 ;  Ea  parte  Seihenhav/r^ 
14  Nev.  365.)  The  statute  of  the  state,  under  which  the 
plaintiff  acted  in  passing  its  resolution,  only  grants  the  power 
to  regulate  and  restrain  hawking  and  peddling  in  the  streets, 
and  not  in  private  residences,  or  elsewhere  than  in  the  streets. 
(Laws  of  1883,  chap.  465 ;  Cameron  v.  Seaman,  69  N.  T. 
296;  F.  C  Co,  v.  Murtau,  50  id.  314;  Strong  v.  StehUns,  5 
Cow.  210-212;  Woody.  E,  R.  R.  Co,,  72  K  Y.  196-198; 
D&ioey  V.  Goodenough,  56  Barb.  54r*57 ;  Village  of  BaUston 
Spa  V.  Markharn,  58  Hun,  241.) 

Gray,  J.  The  question,  which  we  are  asked  to  review  and 
upon  which  the  learned  justices  at  the  General  Term  below 
have  differed  in  opinion,  is  whether  the  defendant  came  under 
the  provisions  of  cliapter  465  of  the  Laws  of  1883  and  of  the 
resolution  passed,  pursuant  to  the  authority  of  that  act,  by  the 
trustees  of  the  village  of  Stamford.  The  statute  provides  as 
follows,  viz. : 

"  The  trustees  of  any  village  in  this  state  incorporated  under 
special  act  of  the  legislature,  and  who  have  not  the  powers 
hereinafter  conferred,  shall,  from  and  after  the  passage  of 
this  act,  have  power  and  authority  to  restrain,  regulate  or  pre- 
vent hawking  and  peddling  in  the  streets,  except  the  peddling 
and  sale  of  meats,  fish,  fruits  and  farm  produce,  to  regulate, 
restrain  or  prohibit  sales  by  auction  and  grant  licenses  to  ped- 
dlers and  auctioneers,  and  fix  the  amount  to  be  paid  therefor." 

The  resolution  which  was  passed  read : 

^^Resohed,  That  from  and  after  the  passage  of  this  resolu- 
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tion  all  persons  are  prohibited  from  hawking  or  peddling  in 
the  public  streets  within  the  corporate  limits  of  the  village  of 
Stamford,  or  selling  at  auction  in  the  streets  of  said  village  of 
any  goods,  wares  or  merchandise  of  any  kind  or  description, 
excepting  meats,  fish,  fruits  and  farm  products  until  such  per- 
son or  persons  shall  have  fii*st  obtained  a  license  therefor,  as 
provided  in  the  next  section." 

Subsequent  portions  of  the  resolution  provided  for  a  penalty 
to  be  imposed  in  case  of  a  violation.  For  the  plaintiff  it  was 
argued  that  the  defendant  was  a  peddler  within  the  meaning 
of  the  statute ;  while  for  him  it  was  insisted  that  such  was  not 
a  proper  description  of  his  occupation ;  that  it  was  not  one 
within  the  meaning  of  the  statute,  and  that  he  was  under  no 
obligation  to  take  out  a  license.  The  evidence  established  that 
the  defendant  had  a  residence,  or  store,  at  Oneonta,  in  the 
neighboring  county  of  Otsego,  and  transacted  a  business  with 
persons  in  the  village  of  Stamford,  Delaware  county,  in  solic- 
iting orders  and  subsequently  delivering,  pursuant  to  such 
orders,  articles  of  groceries  for  family  use.  For  this  pur- 
pose he  had  a  wagon,  with  which,  about  once  in  each  month, 
he  made  trips  to  Stamford,  filling  his  previous  orders  and  tak- 
ing new  ones  at  the  various  houses.  The  defendant  was  not 
shown  to  have  sold,  or  to  have  offered  for  sale,  any  goods  upon 
the  street,  or  otherwise  to  have  transacted  this  business  than  as 
described.  So  that  the  decision  of  the  question  turns  upon 
the  point  of  whether  that  method  of  conducting  a  business 
distinguishes  it  from  the  peddler's,  or  hawker's,  occupation.  It 
seems  to  me, clearly, that  such  a  distinction  does  exist;  that  it 
is  a  very  substantial  one,  and  that,  therefore,  neither  statute 
nor  resolution  can  be  held  to  apply  to  the  defendant's  case. 

It  is  unnecessary  to  discuss  the  legislative  power  to  enact  the 
law  in  question.  It  is  perfectly  competent  to  empower  munici- 
pal corporations  to  prescribe  regulations  for  the  orderly  con- 
duct of  business  within  their  limits  and  upon  the  public  streets, 
and  to  provide  that  the  itinerant  peddler,  or  hawker,  should 
contribute  to  the  revenues  of  the  municipality  by  the  payment 
of  a  license  fee,  in  the  nature  of  a  tax  upon  his  business,  in 
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return  for  the  privilege  and  protection  accorded  to  him  in  so 
carrying  on  his  trade.  Incidentally,  there  may  exist  the  pur- 
pose, in  authorizing  such  measures,  to  promote  a  just  and 
equal  protection  of  those  traders  who  have  a  local  habitation 
and  their  establishments  in  the  village,  and  who  bear  their 
share  of  the  municipal  burdens.  As  the  statute,  however,  is 
in  restriction  of  the  common  law  and  of  a  general  right  of  per- 
sons to  pursue  a  legitimate  and  innocent  occupation  and  to 
deal  rightfully  and  usefully  with  their  property,  it  should 
receive  a  strict  construction,  and  in  every  instance, where  one 
is  sought  to  be  charged  with  a  penalty  for  a  violation  of  the 
village  ordinance,  his  occupation  must  be  shown  to  be  clearly 
within  those  occupations  which  are  aimed  at.  I  would  not 
hold  that  such  a  statute  is  not  to  receive  an  equitable  as  well 
as  a  strict  construction ;  for  it  is  in  purpose  beneficial  to  the 
community  where  it  is  to  receive  its  operation.  But  its  opera- 
tion should  be  confined  to  those  cases  where  it  is  plainly  dis- 
coverable that  the  mischief  exists,  for  which  the  law  was 
intended  to  provide  a  remedy,  and  where  the  need  is  evidenced 
for  the  extension  of  the  protection  intended  by  the  legislature. 
We  come,  therefore,  to  consider  whether  the  pursuit  of  this 
defendant  can  fairly  be  deemed  to  be  that  of  a  peddler,  as  it 
was  alleged  in  the  complaint  of  the  village.  Our  attention  is 
called  to  the  definitions  given  by  lexicographers  to  the  term 
"  peddler,"  and  they  substantially  agree  that  he  is  a  peddler 
who  travels  about  the  country,  carrying  wares  for  sale  in  small 
quantities.  The  dominant  idea  involved  in  such  an  occupation 
seems  to  be  that  the  individual  carries  his  stock  in  trade,  con- 
sisting in  small  wares,  on  foot,  or  in  a  vehicle,  about  the  coun- 
try, offering  them  for  sale  and  then  and  there  selling  them. 

The  statute,  in  coupling  the  terms  "  hawking  "  and  "  ped- 
dling," itself,  suggests  the  idea  that  the  features  of  itinerancy 
and  a  public  offering  of  goods  for  sale  are  present  in  the  occu- 
pations of  the  hawker  and  the  peddler.  Either  one  avails 
himself  of  the  highway  for  the  conduct  of  his  trade  in  about 
the  same  manner. 

In  the  case  of  the  defendant,  however,  he  resided  in  a  dif- 
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ferent  part  of  the  state,  and,  presumably,  contributed  his  share 
to  the  discharge  of  the  public  burden  of  taxation.  He  did 
not  hawk  or  cry  out  his  wares  in  the  public  streets ;  nor  did  he 
expose,  offer  or  sell  them  thereon.  He  simply  deUvered  at  the 
houses  of  customers,  from  whom  he  had  previously  received 
orders,  the  articles  ordered.  The  concept  of  such  an  occupa- 
tion sliarply  distinguishes  it  from  that  of  the  itinerant  street 
vendor  of  articles.  The  case  of  Hex  v.  M^Kni'ght  (10  Barn. 
&  Cresw.  734),  is  in  point.  There  the  defendant  was  in  the 
employ  of  a  tea  dealer,  and  was  sent  by  his  master  about  the 
neighboring  county,  once  a  fortnight,  soliciting  orders,  and,  on 
subsequent  occasions,  was  sent  to  deliver  small  parcels  of  tea, 
in  pursuance  of  these  orders.  This  was  held  not  to  be  an 
exposing  for  sale,  or  a  carrying  to  sell,  within  the  meaning  of 
the  Hawkers  and  Peddlers'  Act,  so  as  to  subject  the  defendant 
to  a  penalty  for  trading  without  a  license. 

In  the  decision  of  that  case,  it  was  considered  as  a  material 
fact  that  the  bargain  for  the  goods  and  the  delivery  were  on 
different  occasions.  Cases  in  the  courts  of  other  states,  to 
wliich  our  attention  has  been  called,  serve  to  confirm  the  view 
taken  here.  Such  are  those  of  Commonwealth  v.  Oher  (12 
Cush.  498);  Commonwealth  v.  Eichenberg  (140  Penn.  St. 
160),  and  Ballou  v.  State  (87  Ala.  144). 

In  my  opinion,  the  case  of  the  defendant  was  not  shown  to 
be  one  within  the  meaning  of  the  statute,  and  he  could  not  be 
subjected  to  the  penalty  provided  for  in  the  village  ordinance. 

The  judgment  below  should  be  affirmed,  with  costs. 

All  concur,  except  Matnard,  J.,  not  sitting. 

Judgment  affirmed. 
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William  W.  Mack  et  al..  Appellants,  v.  Edward  P.  Sitell, 

Refipondent. 

The  owner  of  materials  who  delivers  them  to  others  employed  to  manu- 
facture them  into  goods,  does  not  lose  his  property  therein,  nor  is  he 
precluded,  by  receiving  the  manufactured  articles,  from  asserting  his 
title,  and  at  the  same  time  resisting  a  recovery  for  the  work  on  the 
ground  that  the  workman  has  not  performed  his  contract;  and  this, 
although  the  latter  has  furnished  some  material. 

The  parties  entered  into  a  contract,  by  the  terms  of  which,  plaintiffs  agreed 
to  manufacture  for  the  defendant  1,000  pairs  of  pruning  shears,  to  be  in 
all  respects  like  a  sample  furnished;  defendant  to  furnish  the  rough 
castings  for  the  handles,  etc. ,  and  plaintiffs  the  blades.  In  an  action  to 
recover  the  contract  price  for  the  work,  in  which  defendant  set  up 
as  a  counterclaim  failure  to  perform  and  asked  damages  for  the  breach, 
these  facts  appeared:  Defendant  delivered  the  castings  and  plaintiffs 
manufactured  the  shears,  but  failed  to  conform  to  the  sample,  and  in 
consequence,  they  were  worthless.  Defendant  received  a  portion 
of  the  shears,  but  on  discovery  of  the  defect  refused  to  receive  the 
balance.  The  defect  was  not  discoverable  by  inspection  of  the  shears  in 
their  completed  state,  but  only  by  taking  one  of  them  apart,  and 
defendant  did  not  discover  it  until  all  were  manufactured.  Hdd 
(O'Brien  and  Maynard,  JJ.,  dissenting),  that  the  contract  was  one 
of  bailment,  not  of  purchase  and  sale,  and  so,  the  title  to  the  completed 
shears  was  at  all  times  in  the  defendant,  and  this  notwithstanding  his 
refusal  to  receive  them;  that  plaintiffs,  having  wholly  failed  to  perform, 
were  not  entitled  to  recover  anything  for  their  work;  that  the  accept- 
ance of  part  of  the  shears  and  the  omission  to  return  them  on  discovery 
of  the  defect  or  to  notify  plaintiffs  thereof  did  not  preclude  defendant 
from  claiming  non-performance,  as  he  had  the  absolute  right  to  retain 
them,  and  was  neither  bound  to  inspect  them  or  to  notify  plaintiffs  of 
his  objections. 

Also,  held,  that  defendant  was  entitled  to  recover  upon  the  counterclaim 
as  damages,  the  difference  between  the  price  agreed  upon  for  plaintiffs' 
work  and  the  value  of  the  shears  had  they  been  made  according  to 
contract. 

(Argued  June  29,  1803;  decided  November  28,  1898.) 

Appeal  from  judgment  of    the   General    Term  of    the 
Supreme    Court  in  the   fifth  judicial  department,   entered 
upon  an  order  made  June  23,  1892,  which  aflSrmed  a  judg- 
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ment  in  favor  of  defendant  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  recover  $699  for  labor  per- 
formed and  materials  furnished  by  plaintiffs  in  the  manufac- 
ture of  1,000  pruning  shears,  under  a  contract  with  defendant. 

By  the  terms  of  said  contract  defendant  was  to  furnish  the 
rough  castings  for  the  handles,  etc.,  and  plaintiffs  the  blades, 
and  complete  their  manufacture  so  as  to  conform  to  a  sam- 
ple furnished.  The  answer  set  up  as  a  coimterclaim  that 
plaintiffs  warranted  the  shears,  and  that  they  were  imperfectly 
made,  and  asked  damages  for  breach  of  the  warranty. 

The  referee  found  that  the  shears  manufactured  were  not 
like  the  sample,  and  were  worthless,  and  directed  judgment 
in  favor  of  defendant  for  the  difference  between  the  value  of 
the  shears,  if  made  according  to  contract,  and  the  price  agreed 
to  be  paid  plaintiffs  for  the  manufacture. 

The  facts  and  the  findings  of  the  referee,  so  far  as  material, 
are  stated  in  the  opinions. 

Henry  M,  HiU  for  appellant.  Assuming  that  these  find- 
ings were  correct,  and,  therefore,  that  the  work  of  the  plain- 
tiffs was  not  performed  in  accordance  with  the  contract,  the 
plaintiffs  were,  nevertheless,  entitled  to  recover,  for  the  reason 
that  the  defendant  waived  the  defects.  {Read  v.  RcmdaUy  29 
N.  Y.  358 ;  G.  Jf.  Co.  v.  AUen,  53  id.  515,  519  ;  Bounce  v. 
Dmo,  64  id.  411 ;  Mason  v.  Smith,  130  id.  474,  480 ;  C.  I. 
Co:  V.  Pope,  108  id.  232,  236 ;  Stvder  v.  Bleistein,  115  id. 
316,  325 ;  Fier&on  v.  Crooks^  Id.  539 ;  Norton  v.  Drey- 
fu98y  106  id.  90  ;  2  Schouler  on  Pers.  Prop.  §  381 ;  Lecuoenr 
worth  V.  Packer,  52  Barb.  132 ;  Pomeroy  v.  Shaw,  2  Daly, 
267 ;  Tiedeman  on  Sales,  §  115  ;  Brown  v.  Foster,  108  N.  T. 
387 ;  Beach  v.  Kidder,  8  N.  Y.  Supp.  587 ;  Knickerbocker 
V.  GovM,  115  K  Y.  533 ;  Quincey  v.  White,  63  id.  370.) 
Defendant  was  not  entitled  to  recover  an  affirmative  judg- 
ment. (Edwards  on  Bailments,  §  410 ;  Story  on  Bailments, 
§  423 ;  Biggins  v.  Murray,  73  K  Y.  252,  254 ;  Stewart  v. 
Stone,  127  id.  503,  505 ;  Benjamin  on  Sales,  §§  610,  673 ; 
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Sedg.  on  Dam.  §  759 ;  2  Schouler  on  Pers.  Prop.  §  3281 ;  D. 
Co.  V.  Ifardmg,  49  N.  Y.  321 ;  Stvder  v.  Bleistein^  115  id. 
316,  324;  Zabriskie  v.  CI  F.  H.  R.  Co.,  131  id.  72,  78.) 

Heman  W,  Morris  for  respondent.  There  has  been  no 
acceptance  of  the  shears  by  the  defendant,  and  he  has  never 
waived  a  substantial  performance  of  the  contract  by  the  plain- 
tiffs. {Harris  v.  Jiathbum,  2  Keyes,  312 ;  Van  Schaick  v. 
Sigd,  60  How.  Pr.  122;  F.  C.  Co.  v.  Metzger,  118  K  Y. 
264;  Ourney  v.  A.  <&  G.  W.  R.  R.  Co.,  58  id.  358; 
Briggs  v.  Hilton,  99  id.  525.)  The  contract  between  plain- 
tiffs and  defendant  was  essentially  one  of  bailment  in  which 
defendant  delivered  his  goods  to  plaintiff  to  have  labor  per- 
formed on  them  and  materials  added  thereto,  when  the 
same  goods  were  to  be  returned  to  him  without  loss  of 
identity  and  without  substantial  change.  {Pierce  v.  Schenck, 
3  HiTl,  28.)  Assuming  that  the  contract  was  in  legal 
effect  an  executory  contract  for  the  sale  of  the  shears,  still,  in 
no  possible  aspect  of  the  case,  are  plaintiffs  entitled  to  recover. 
{White  V.  MiUer,  71  N.  Y.  118 ;  Van  Wyck  v.  AUen,  69  id. 
61 ;  Hawkins  v.  Pemberton,  51  id.  198  ;  MuUer  v.  Eno,  14 
id.  597 ;  Norton  v.  Dreyfuss,  106  id.  94.)  Defendant  was 
properly  allowed  the  damages  which  he  sustained  from  plain- 
tiffs' breach  of  the  contract,  by  way  of  counterclaim.  {Mul- 
lery.MiOyU  N.Y.  597;  Gary  v.  Gruman,  4  Hill,  625; 
DiUon  V.  And^son,  43  N.  Y.  237.) 

Andbews,  Ch.  J.  The  referee  found  and  both  parties  con- 
cede that  the  contract  between  the  parties  was  one  of  bailment 
and  not  of  purchase  and  sale.  The  consequence  follows  that 
the  title  to  the  completed  shears  was  at  all  times  in  the  defend- 
ant. The  materials  added  by  the  plaintiffs  in  performing  their 
contract  became  by  accession,  when  joined  with  the  material 
furnished  by  the  defendant,  the  property  of  the  latter,  he 
having  furnished  the  principal  part,  the  part  furnished  by 
the  plaintiff  being  accessorial  merely.  {Pierce  v.  Shenck,  3 
Hill,  28  ;  Foster  v.  Pettihone,  7  N.  Y.  435 ;  Merritt  v.  Joh/nr 
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«o;i,  7  Johns.  473.)  When,  therefore,  the  plaintiflEs  delivered  to 
the  defendant  in  January,  1884:,  one  linndi^d  and  forty-six 
pairs  of  completed  shears,  it  was  a  delivery  to  the  defendant 
of  his  own  property,  and  the  title  to  the  undelivered  shears,, 
completed  in  March,  1884,  was  also  in  the  defendant,  not- 
withstanding his  refusal  to  receive  them.  The  plaintiffs 
agreed  to  manufacture  the  shears,  using  the  handles  furnished 
by  the  defendant,  for  the  sum  of  seventy-four  cents  per  pair, 
to  be  made  in  all  respects  like  the  sample.  The  referee  found 
that  the  shears  manufactured  were  not  like  the  sample,  but 
were  defective  by  reason  of  not  conforming  thereto,  whereby 
they  were  useless  and  of  no  value,  and  that  the  defects  were 
not  discoverable  by  inspection  of  the  shears  in  their  completed 
state,  but  that  by  unscrewing  the  nut  which  holds  the  parts 
of  the  shears  together  and  separating  them,  the  defects  could 
be  seen.  It  is  also  found  that  the  defendant  did  not  discover 
the  defects  in  the  shears  until  all  the  shears  had  been  manufac- 
tured and  were  ready  for  delivery. 

Upon  these  findings,  which  are  supported  by  evidence,  no 
action  lies  in  favor  of  the  plaintiffs  to  recover  for  work,  labor 
or  materials.  They  wholly  failed  to  perform  their  contract  in 
its  true  scope  and  meaning.  It  is  plain  that  under  the  general 
rule  no  compensation  can  be  demanded  by  the  plaintiffs.  The 
consideration  upon  which  the  defendant's  promise  rested  has 
never  been  furnished.  The  defendant,  it  is  true,  has  title  to 
the  shears,  but  this  is  because  he  owned  the  materials  out  of 
which  they  were  made;  the  articles  he  contracted  for  have 
never  been  furnished.  In  place  of  these  were  furnished  articles 
useless  and  valueless  because  of  defects  in  construction  not 
existing  in  the  sample  shears.  The  claim  is  made,  however, 
that  the  plaintiflfe  are  entitled  to  recover  on  the  contract,  not 
on  the  ground  of  performance,  but  by  reason  of  the  omission 
of  the  defendant  to  reject  and  return  the  shears  delivered  in 
January,  1884,  or  to  notify  the  plaintiflEs  that  they  did  not 
conform  to  the  contract.  The  silence  of  the  defendant,  it  is 
claimed,  operated  in  law  as  an  acceptance  of  the  shears, 
delivered,  and  precludes  him  from  claiming  that  tliose  subse 
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quently  manufactured  of  the  same  kind  were  defective.  The 
plaintiflfs  seek  to  apply  the  principle  governing  executory  con- 
tracts for  the  manufacture  and  sale  of  chattels  of  a  specified 
kind,  subsequently  delivered  by  the  vendor  in  performance 
of  the  contract.  In  such  cases  the  law  imposes  upon  the 
vendee  the  obligation  to  make  examination  for  the  purpose  of 
ascertaining  whether  the  articles  delivered  conform  to  the  con- 
tract, and  if  he  fails  to  make  inspection  within  a  reasonable 
time,  he  will,  in  the  absence  of  fraud  or  express  warranty,  he 
concluded  from  afterwards  setting  up  the  existence  of  defects 
which  an  inspection  would  have  disclosed.  This  rule  has,  we 
tliink,  no  application  to  a  case  like  this.  In  the  case  of  vendor 
and  vendee  under  an  executory  contract,  on  delivery  of  the 
goods  the  title  passes  conditionally  only  to  the  vendee.  It  is 
necessary  to  the  proper  protection  of  the  vendor  that  the 
vendee,  if  he  rejects  the  goods  and  thereby  throws  them  back 
upon  the  vendor,  should  act  with  reasonable  promptness.  It 
would  be  unjust  to  permit  him  to  retain  the  goods  after  oppor- 
tunity for  inspection,  giving  no  sign,  and  subsequently  claim  that 
they  were  not  according  to  the  contract.  He  is  bound  to  express 
his  dissent,  and  thus  enable  the  vendor  to  protect  his  interests. 
The  reason  upon  which  the  doctrine  governing  executory 
contracts  for  the  sale  of  chattels  subsequently  delivered  rests, 
is  inapplicable  to  contracts  for  the  manufacture  of  articles 
from  materials  furnished  to  the  manufacturer  by  the  other 
party  to  the  contract.  The  title  to  the  things  manufactured  is 
in  the  owner  of  the  materials,  whether  they  conform  to  the 
contract  or  not.  The  claim  of  the  other  party  is  for  work  and 
labor.  The  employer  may  await  the  presentation  of  the  claim 
of  the  other  party  before  acting.  His  retention  of  the  articles 
manufactured  is  the  exercise  of  an  absolute  right,  and  he  is 
neitlier  bound  to  inspect  the  articles  nor  to  notify  the  other 
party  of  his  objections.  The  omission  to  object  may,  in  many 
cases,  be  material  evidence  on  the  question  of  performance, 
and  in  case  of  continuous  deliveries  of  articles  manufactured 
from  time  to  time,  the  duty  to  si)eak  after  knowing  the  defects 
might  arise.     But  in  the  present  case  the  findings  exclude  the 
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inference  of  bad  faith  on  the  part  of  the  defendant,  or  that, 
knowing  that  the  sliears  delivered  were  defective,  he  remained 
silent  and  permitted  tlie  plaintiffs  to  manufacture  the  others. 
The  fact  that  tlie  defendant  retained  the  shears  delivered 
and  did  not  offe/  to  return  them  after  he  discovered  that  they 
were  defective,  is  no  answer  to  tlie  defense  that  the  plaint iflEs 
had  not  performed  their  contract.  The  defendant's  posses- 
sion followed  the  title,  and  the  plaintiffs  in  no  event  were 
entitled  to  have  the  shears  delivered  returned  to  them. 
The  owner  of  real  property  who  has  employed  another  to 
erect  a  house  on  his  land,  does  not,  by  taking  possession  of  the 
house  and  occupying  it,  preclude  himself  from  denying  that 
the  builder  has  performed  his  contract.  {Smith  v.  Brady ^  17 
N.  Y.  173.)  In  like  manner  the  owner  of  materials  who 
employs  another  to  manufacture  them  into  garments  or  chat- 
tels of  any  description,  does  not  lose  his  property  in  the  mate- 
rials, nor  is  he  precluded  by  receiving  the  manufactured  arti- 
cles from  asserting  his  title  thereto,  and  at  the  same  time 
resisting  a  recovery  for  the  value  of  the  w^ork,  on  the  ground 
that  the  workman  had  not  performed  his  contract. 

Ill  respect  to  the  judgment  for  the  defendant  on  his  coun- 
terclaim, we  perceive  no  legal  error.  It  represents  the  value 
of  the  contract  to  the  defendant  in  case  the  plaintiffs  had  per- 
formed, measured  by  the  difference  between  the  price  agreed 
to  be  paid  by  the  defendant  for  the  shears,  and  their  market 
value  if  made  according  to  the  contract.  The  claim  that  as 
the  title  to  the  shears  manufactured  was  in  the  defendant,  the 
value  of  the  materials  should  have  been  deducted,  is  not  pre- 
sented by  any  finding  or  exception,  and  it  cannot  be  aflSrmed 
upon  this  record  that  the  materials,  in  the  condition  in  wliich 
they  then  were,  were  of  any  value  to  the  defendant.  The 
exception  to  the  finding  of  the  referee  that  there  was  an 
express  warranty  tliat  the  shears  should  conform  to  the  sam- 
ple, which  warranty  would  survive  an  acceptance  of  the 
shears,  need  not  be  considered.  The  facts  found  show  that 
the  plaintiffs  did  not  perform  their  contract  and  were  not 
entitled  to  recover  thereon.     The  result  reached  would  not  be 
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affected  by  an  error,  if  any,  in  characterizing  the  plaintiffs' 
contract  to  make  the  shears  according  to  the  sasmple  as  an 
express  warranty  which  would  survive  an  acceptance  of  the 
shears. 

We  find  no  error  in  the  record  and  the  judgment  should  be 
aflarmed. 

O'Brien,  J.  (dissenting).  The  plaintiffs  sued  to  recover  the 
stipulated  price  for  the  manufacture  of  one  thousand  pairs  of 
pruning  shears  under  an  agreement  made  with  the  defendant. 
By  the  judgment  they  not  only  were  defeated  in  the  attempt 
to  recover  the  price,  but  the  defendant  was  awarded  a  con- 
siderable sum  as  damages  upon  a  counterclaim,  based  upon  the 
allegation  that  the  plaintiffs  did  not  manufacture  the  articles 
as  stipulated  ;  and  it  was  also  adjudged  that  the  shears  belonged 
to  tlie  defendant,  so  that  the  plaintiffs  have  lost  their  labor  and 
materials,  have  been  condemned  to  pay  a  judgment  to  the 
defendant  for  damages,  and  the  latter  has  the  title  to  the 
manufactured  articles.  At  first  view  this  seems  to  be  a  liarsh 
result  which  at  once  invites  an  examination  of  the  principles 
and  the  reasoning  upon  which  it  proceeds.  The  facts  have 
been  very  fully  found  by  the  learned  referee  upon  evidence, 
quite  conflicting  on  some  material  points,  but,  we  think,  they 
are  not  open  to  question  here. 

From  these  findings  it  appears  that,  in  the  month  of  Novem- 
ber, 1883,  the  plaintiffs  agreed  to  manufacture  for  the  defendant 
one  thousand  pairs  of  pruning  shears  for  use,  chiefly  in  vine- 
yards, and  of  the  kind,  pattern  and  quality  of  a  sample  pair 
which  the  defendant  furnished  for  the  purpose,  except  in  some 
particulars  not  important  to  notice,  to  be  completed  on  or 
before  January  1,  1884.  The  defendant  agreed  to  furnish  the 
rough  castings  for  the  handles,  the  small  castings  around  which 
the  springs  are  coiled,  and  have  them  japanned,  and  the  plain- 
tiff was  to  perform  all  the  labor  and  furnish  the  rest  of  the 
material,  for  which  the  defendant  was  to  pay  them  the  sum  of 
seventy-five  cents  per  pair.  The  defendant  had  contracted  to 
sell  the  goods  when  made  to  a  nurseryman,  and  this  was  known 
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to  the  plaintiflfs.  The  plaintiffs  claim  that  they  manufactured 
the  goods  according  to  the  contract,  and  offered  to  deliver 
them,  but  the  defendant  has  failed  to  pay  the  price.  It  is 
found  that  the  defendant  furnished  the  material  according  to 
lus  agreement,  except  that  it  was  not  furnished  in  time  to 
enable  the  plaintiff  to  complete  the  work  at  the  time  stipulated. 
In  the  month  of  January,  1884,  tlie  plaintiffs  delivered  to  the 
defendant  one  hundred  and  forty-six  pairs  of  tlie  shears  which 
tlie  defendant  retained,  and  the  balance  was  completed  and 
ready  for  delivery  in  March  following,  and  the  defendant  was 
notified  of  that  fact.  That  as  to  the  one  hundred  and  forty- 
six  pairs  delivered  and  retained,  and  the  balance  offered  to 
the  defendant,  he  never  made  any  objection  that  they  were 
in  any  respect  defective  or  not  in  conformity  with  the  con- 
tract, until  this  action  was  commenced,  April  10,  1888,  and 
never  offered  to  return  those  delivered.  It  is  found  that  the 
shears  manufactured  did  not  correspond  with  the  sample  in 
two  particulars :  (1)  That  the  hole  through  the  knife  blade 
handle  was  made  round,  while  in  the  sample  it  was  square. 
(2)  That  the  shoulder  of  the  bolt  holding  the  liandles 
together  should  have  projected  through  the  jawhandle. 
Tliat  in  consequence  of  this  deviation  from  the  sample  and 
the  agreement,  they  failed  to  work  and  were  worthless.  That 
tliese  defects  could  not  be  discovered  by  inspection,  but 
could  by  unscrewing  the  nut  holding  the  shears  together,  and 
thus  taking  them  apart,  and  had  they  corresponded  with  the 
sample  they  would  have  been  worth  one  dollar  per  pair  in 
March,  1884.  There  is  a  further  finding  that  the  defendant  did 
not  discover  the  defects  referred  to  until  the  shears  were  ready 
for  delivery,  and  that  he  refused  to  receive  the  balance  of  the 
lot  offered  in  March,  1884.  On  these  facts  the  learned  referee 
held,  as  matter  of  law,  that  the  contract  was  one  of  bailment, 
and  the  title  to  the  material  furnished  by  defendant  remained 
in  him,  and  that  he  acquired  title  to  the  completed  articles  by 
accession ;  that  there  was  an  express  warranty  on  the  part  of 
the  plaintiffs,  that  tlie  manufactured  article  should  be  the  same 
and  as  good  as  the  sample ;  that  the  defendant  was  uikder  no 
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obligation  to  return  or  ofiEer  to  return  the  shears  delivered ;  that 
defendant's  right  to  damages  survived  an  acceptance ;  that  plain- 
tiffs were  not  entitled  to  recover  anything  for  the  shears,  but  that 
defendant  was  entitled  to  recover  damages  by  way  of  counter- 
claim, to  be  measured  by  the  difference  between  the  contract 
price  and  the  market  value,  had  the  article  corresponded  with 
the  sample  and  the  contract.  It  appears  from  the  defendant's 
answer  that  the  nurseryman,  to  whom  he  had  contracted  to  sell 
the  whole  lot  of  shears,  refused  to  take  them  because  they 
were  not  ready  f of  delivery  in  time,  and  that  tlie  defendant  was 
not  able  to  procure  the  material  till  it  was  too  late  to  have 
them  manufactured  at  the  time  specified.  This  was  not- the 
plaintiffs'  fault  and  there  is  no  finding  that  there  wa43  any 
breach  of  the  contract  in  regard  to  the  time  of  performance. 
It  is  fairly  inferable  from  the  whole  record  that  the  defendant 
lost  the  benefit  of  his  contract  for  the  sale  of  the  goods,  not  on 
account  of  any  defect  in  the  manufacture,  but  for  the  reason 
that  they  were  not  ready  in  time.  It  should  be  observed  also 
that  the  plaintiffs  from  time  to  time  presented  their  bill  to 
the  defendant  and  no  objection  was  made  to  it,  though  it  was 
not  paid.  It  is  quite  likely  that  a  recovery  could  have  been 
had  upon  an  account  stated  had  the  plaintiffs  adopted  that  form 
of  action.  {Knickerhocker  v.  Gould,  115  K.  Y.  P33 ;  Quincy 
V.  White,  63  id.  370.) 

How  far  the  same  facts  will  preclude  the  defendant  now 
from  asserting  a  breach  of  the  contract  as  a  ground  for  refus- 
ing payment,  or  of  an  affirmative  claim  for  damages,  is  a 
question  naturally  suggested.  "Where  materials  are  furnished 
by  one,  and  labor  is  to  be  performed  upon  it  by  another,  and 
the  identical  article  produced  is  to  be  returned  to  the  employer, 
who  pays  a  compensation  for  the  labor,  the  contract  is  one  of 
bailment,  though  the  manufacturer  or  workman  may  have  fur- 
nished some  accessorial  material  or  ornaments.  This  is  tlie 
locatio  operia  facieiidi  of  the  civil  law.  (Story  on  Bailments, 
§§  422,  423 ;  2  Kent's  Com.  [13th  ed.]  588  ;  Fo%Ur  v.  PeUi- 
bane,  7  N.  Y.  433 ;  Jfallory  v.  WiUis,  4  id.  76 ;  Fierce  r. 
Schencic,  3  Hill,  28.) 
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The  title  to  tlie  comj)leted  article  generally  vests  by  accession 
in  the  party  who  has  furnished  the  principal  material  in  such 
cases.  {Merrill  v.  Johnson^  7  Johns.  473  ;  Pulcifer  v.  Pagey 
32  Me.  404  ;  Witherell  v.  Green,  22  Mich.  311 ;  Beers  v.  St. 
John,  16  Conn.  322.) 

It  does  not  distinctly  appear  in  this  case  whether  the  material 
furnished  by  the  plaintiffs,  or  that  furnished  by  the  defendant, 
was  the  more  valuable,  but  the  referee  held,  in  effect,  that 
the  defendant  furnished  the  principal  material  and,  as  no  ques- 
tion is  made  by  either  counsel  on  this  point,  we  will  assume 
that  his  conclusions  as  to  the  nature  and  character  of  the  con- 
tract and  as  to  the  ownership  of  the  completed  article,  are 
correct.  The  finding  of  the  referee  that  one  hundred  and 
forty-six  pairs  of  the  shears  were  delivered  in  January,  1884, 
and  retained  by  the  defendant,  without  any  objection  being 
made  to  the  quality  of  the  work,  or  any  offer  to  return, 
followed  by  a  completion  of  the  balance  in  the  same  way 
and  an  offer  to  deliver  in  the  following  March,  without 
any  question  having  been  raised  for  more  than  four  years 
by  the  defendant  in  respect  to  tlie  character  or  quality  of  the 
work  performed,  seems  to  me  to  be  quite  important.  The 
findings  are  to  the  effect  that  the  defendant  never  claimed  that 
the  shears  did  not  substantially  conform  to  the  contract  until 
more  than  four  years  after  a  part  were  delivered,  and  the 
balance  offered.  There  can  be  no  doubt  as  to  the  fact  that  tlie 
defendant  could  have  discovered  the  alleged  defects  when  one 
hundred  and  forty-six  pairs  were  delivered,  or  within  a  reason- 
able time  thereafter,  and  if  it  was  then  considered  important 
that  the  hole  through  the  blade  liandle  should  be  square 
instead  of  round,  or  that  the  bolt  should  project  through  the 
jawhandle,  the  defendant  could  have  so  notified  the  plaintiffs 
and  tlie  balance  of  the  lot  could  have  been  changed  accord- 
ingly, for  they  were  not  then  manufactured.  In  an  executory 
contract  for  the  sale  of  goods,  in  the  absence  of  fraud  or 
warranty,  the  i-ight  of  the  vendee  to  claim  damages,  either  as  a 
defense  to  an  action  for  the  purchase  price,  or  by  way  of 
counterclaim,  does  not  survive  a  delivery  of  the  goods  by  the 
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seller  and  an  acceptance  by  the  purchaser.  {Read  v.  RandaUy 
29  N.  Y.  368.)  The  retention  of  the  property  by  the  pur- 
chaser, without  objection,  is  an  admission  on  his  part  that  the 
contract  has  been  performed.  Of  course,  he  is  not  bound  to 
receive  or  pay  for  an  article  he  lias  not  purchased,  but  he  is 
bound  to  ascertain,  when  it  is  delivered  to  him,  whether  or 
not  it  is  what  he  wants,  or  whether  it  conforms  to  the  contract, 
and  if  it  does  not  he  must  either  return  it  to  the  vendor  or 
give  him  notice  to  take  it  back,  or  he  will  be  presumed  to 
have  acquiesced  in  its  quality.  He  cannot  accept  the  delivery 
of  property,  under  the  contract,  retain  it  after  examination,  or 
full  opportunity  for  examination,  as  to  its  quality,  and  after- 
wards be  heard  to  urge,  as  a  defense  to  the  purchase  price,  or 
in  support  of  a  claim  for  damage,  tliat  the  quality  was  inferior 
to  that  specified  in  the  contract.  Where  there  is  an  express 
warranty,  that  survives  the  acceptance  and  tlie  purchaser  may 
subsequently  sue  on  it,  if  the  price  of  the  goods  has  been  paid, 
or  defend  in  a  suit  for  the  price.  {Zahrishie  v.  C,  V.  Ji,  R. 
Co,,  131  N.  Y.  72 ;  Fairbanh  C.  Co,  v.  Metzger,  118  id.  200 ; 
Briggs  v.  Hilton,  99  id.  517 ;  Norton  v.  Dreyfuss,  106  id.  90.) 
'But  this  principle  applies  to  contracts  of  sale,  and  cannot 
well  be  applied  to  agreements  to  perform  special  services  or 
contracts  of  bailment  such  as  the  one  now  under  consideration 
has  been  held  to  be.  An  acceptance  of  property  under  any 
form  of  contract,  or  conduct  equivalent  to  an  acceptance,  must 
be  given  some  effect.  In  contracts  of  sale,  even  with  warranty, 
it  usually  has  the  effect  of  vesting  the  title  in  the  vendee,  but 
in  a  contract  like  this,  where  the  title  was  in  the  defendant 
before,  it  can  have  no  effect  whatever,  unless  it  be  to  preclude 
him  from  raising  any  question  with  respect  to  the  quality  of 
the  article.  The  facts  found  import  an  acceptance  by  the 
defendant,  at  least  of  the  one  hundred  and  forty-six  pairs,  as 
there  was  delivery,  retention 'of  the  goods  without  objection, 
and  no  offer  to  return.  Silence  and  acquiescence  on  the  part 
of  the  defendant  as  to  the  quality  and  character  of  the  work, 
naturally  led  to  the  manufacture  of  the  balance  in  the  same 
way,  and  the  question  is,  under  these  circumstances,  whether 
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the  defendant,  after  tlie  lapse  of  four  years,  should  be  permit- 
ted to  make  the  objection  that  the  contract  was  not  substan- 
tially performed.  The  learned  referee  held  that  as  there  was 
a  warranty  that  survived  acceptance,  as  in  case  of  sale,  the 
defendant  was  under  no  obligation  to  ascertain  wliether  the 
contract  was  performed  or  not,  and  that,  even  when  he  ascer- 
tained that  the  work  was  defective,  he  was  under  no  obliga- 
tion to  make  his  objection  known  to  the  plaintiffs.  This 
proposition,  as  it  seems  to  me,  embodies  a  radical  error  which 
pervades  the  whole  case. 

It  is  undoubtedly  true  that  a  workman  who  undertakes  to 
make  an  article  from  material  furnished  by  another,  according 
to  a  sample  furnished,  and  to  deliver  it  to  him,  must  show 
performance  in  order  to  recover  the  stipulated  price  and  is 
liable  for  damages  for  a  breach  of  his  contract.  But  it  does 
not  follow  that  this  liability  survives  a  delivery  and  acceptance 
as  in  cases  of  sales  of  goods  with  warranty.  When  the  owner, 
without  fraud  or  mistake,  expressly  or  by  silence  and  acqui- 
escence, accepts  the  article,  that  liability  is  at  an  end  and  the 
workman  is  entitled  to  his  pay.  If  a  builder  contracts  to  erect 
a  lionse  according  to  certain  plans  or  after  the  model  of  another 
house  and  the  owner  accepts  the  work  when  done  and  enters 
into  possession  of  the  house  without  any  objection  as  to  the 
work  or  any  notice  to  the  builder  that  the  contract  has  not 
been  performed,  with  respect  to  its  completion,  or  tlie  char- 
acter or  quality  of  the  work  or  material,  this  would  be  held  to 
be  an  admission  on  his  part  that  the  contract  was  performed 
and,  in  an  action  for  the  price  by  the  builder  years  afterwards, 
the  owner  would  be  concluded  by  his  acts  from  asserting  that 
the  builder  had  no  claim  for  damages  on  account  of  defective 
work  or  material.  So  if  cloth  be  delivered  to  a  tailor  to 
make  a  coat,  and  it  is  delivered  to  the  owner  when  made,  who 
accepts  it,  or  retains  and  uses  it  for  a  long  time,  without  any 
objection  or  claim  of  defective  workmanship,  he  cannot  be 
heard  to  claim,  when  sued  for  the  price  of  the  work,  that  it 
was  not  done  according  to  agreement,  and  it  would  not 
strengthen  such  a  claim  to  call  tlie  workman'^  agreement  to 
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make  the  coat,  according  to  a  certain  style  or  pattern,  a  war- 
ranty that  survived  acceptance.  In  such  cases  acceptance  or 
omission  to  object,  within  a  reasonable  time  after  delivery,  or 
opportunity  for  examination,  operates  to  extinguish  all  claims 
for  breach  of  the  contract.  {Sproffue  v.  Blake,  20  "Wend. 
60;  Copley  Iran  Co.  v.  Pope,  108  N.  Y.  232;  JSrown  v. 
I^oster,  Id.  3S7 ;  Studer  \.  Bleistein,  115  id.  316;  Pierson 
V.  Crooks,  Id.  539  ;  Mason  v.  Smith,  130  id.  474 ;  Norton  v. 
Dreyfuss,  106  id.  90.) 

That  element  of  a  contract  known  to  the  law  as  a  warranty, 
is  peculiar  to  contracts  for  the  sale  of  property  and  policies  of 
insurance.  In  its  application  to  the  sale  of  goods  it  is  buf  the 
agreement  of  the  seller  that  they  will  correspond  to  the  terms 
of  the  contract,  with  respect  to  quality  or  quantity,  and  this 
undertaking  is  so  far  collateral  that  it  survives  an  acceptance 
of  the  goods  by  the  purchaser.  Such  a  warranty,  when  it 
exists,  is  connected  with  and  belongs  to  a  contract  of  sale  as 
one  of  its  elements^  but,  in  the  sense  in  which  it  is  understood 
in  the  law  of  sales,  can  have  no  application  to  a  bailment, 
where  one  party  agrees  to  perform  labor  upon  the  materials  of 
another  and  to  majce  for  the  employer  an  article  to  correspond 
with  a  sample.  {Eigh/tnie  v.  Taylor,  98  N.  Y.  288 ;  Benja- 
min on  Sales,  §§  610,  673 ;  Sedg.  on  Dam.  §  759;  2  Schouler 
on  Per.  Prop.  §  328 ;  Hilliard  on  Sales,  322,  et  seq.) 

The  cases  cited  by  the  learned  referee  and  the  counsel  for 
the  defendant  are  all,  with  perhaps  one  exception,  where  the 
question  as  to  the  warranty  arose  upon  contracts  for  ^he  sale 
of  property.  It  is  conceded  that  in  such  cases  a  warranty 
survives  acceptance.  The  case  of  Harris  v.  Rathhun 
(2  Keyes,  312)  was  one  of  bailment,  and  the  dissenting 
opinion  of  Judge  Wright  states  that  the  warranty  could  not 
survive  the  acceptance  by  the  owner  of  the  lumber  which 
had  been  sawed  from  his  logs.  In  the  other  opinions  this 
point  is  not  noticed,  but  it  distinctly  appears  that  when  the 
owner  took  the  lumber  from  the  mill  he  objected  to  the  way 
in  which  the  sawing  was  done,  and  notified  the  sawj^er  that  it 
was  not  according  to  the  contract. 
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In  Smith  V.  Brady  (17  N.  Y.  173)  it  was  held  that  a 
builder  who  had  agreed  to  erect  a  house,  could  not  recover 
without  showing  that  the  work  was  done  according  to  the 
contract,  though  the  owner  had  entered  into  the  possession 
and  enjoyment  of  the  house  without  objection.  But  in  that 
ease  it  appeared  that  the  evidence  of  performance  was,  by  the 
stipulation  of  the  parties,  to  be  the  certificate  of  an  architect, 
which  was  not  furnished.  Moreover  the  rigorous  application 
of  a  correct  principle  in  that  case  has  been  much  relaxed  by 
subsequent  cases  in  this  court.  {Woodward  v.  FuUer^  80 
N.  Y.  315 ;  Nolan  v.  Whitney,  88  id.  648 ;  PhiUip  v.  Galr 
lani,  62  id.  256 ;  Sinclair  v.  TaUmadge,  35  Barb.  602.) 

It  appears  that  about  seventy  pairs  of  the  shears  were  sold 
and  delivered  during  the  summer  of  1884,  by  a  third  party 
to  a  nurseryman,  with  the  consent  and  at  the  request  of  the 
defendant,  who  had  the  benefit  of  the  sale.  This  dealing 
with  the  property  is  utterly  inconsistent  with  the  position  of 
the  defendant  now,  that  the  contract  was  not  performed.  The 
findings,  however,  are  too  indistinct  on  this  point  to  make  it 
the  basis  of  a  decision  upon  this  appeal.  I  prefer  to  let  the 
decision  rest  upon  the  ground  that  the  referee  erred  in  apply- 
ing to  this  case  the  doctrine  that  a  warranty,  or  agreement  on 
the  part  of  the  plaintiffs,  that  the  manufactured  article  wonld 
be  like  the  sample,  survives  acceptance. 

I  think  tlie  judgment  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Eabl,  Finoh,  Peckhah  and  Gray,  JJ.,  concur  with 
Andrews,  Ch.  J. 

Maynard,  J.,  concurs  with  O'Brien,  J.,  dissenting. 

Judgment  affirmed. 
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Levi  P.  Morton,  Eespondent,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Appellant. 

While  legal  liability  in  damages  cannot  result  from  acts  of  a  municipal 
corporation,  done  in  the  performance  of  a  public  duty  by  express  legis- 
lative authority,  which  as  between  individuals  would  be  regarded  as  a 
nuisance,  and  which  result  in  injury  to  another,  the  authority  must 
be  express,  or  a  clear  and  unquestionable  implication  from  powers 
conferred,  and  must  be  certain  and  unambiguous,  showing  that  the 
legislature  must  have  intended  and  contemplated  the  very  act  in 
question. 

A  general  authority  to  build  a  pumping  station,  without  designating  the 
site,  but  leaving  that  to  the  selection  of  the  corporation,  does  not  confer 
power  upon  it,  either  expressly  or  impliedly,  to  construct  it  so  near  the 
lands  of  another  as  to  destroy  or  seriously  injure  the  rental  value  thereof. 

Under  authority  given  by  the  ict  of  1878  (Chap.  886,  Laws  of  1878),  pro- 
viding for  the  extension  and  enlargement  of  the  distribution  of  Croton 
water  in  the  city  of  New  York,  the  city  erected  upon  lots  owned  by  it  a 
building  in  which  it  placed  pumping  engines,  machinery,  etc.  Some 
years  thereafter  a  row  of  brick  houses  were  built  on  a  lot  adjoining  those 
of  the  city,  the  nearest  one  being  close  to  the  division  line.  In  an  action 
brought  by  the  owner  of  such  buildings  against  the  city  to  recover 
damages  for  injuries  which  it  appeared  were  caused  by  the  operation  of 
the  pumps  and  machinery,  the  noise  and  vibration  rendering  some  of 
the  houses  untenantable,  or  greatly  reducing  the  rental  value,  held, 
that  defendant  was  liable;  that  while  it  was  authorized  by  the  legis- 
lature to  erect  the  building  and  place  the  necessary  machinery  therein, 
it  was  not  authorized  to  place  them  so  near  to  adjoining  property  as  to 
injuriously  affect  it;  that  the  duty  imposed  upon  it  would  have  been 
performed  by  building  the  pumping  station  at  such  a  distance  from 
plaintifTs  premises  as  to  avoid  the  results  of  which  he  complains. 

(Argued  October  17,  1898;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  28,  1893,  which  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

This  action  was  brought  to  recover  damages  for  injuries  to 
certain  houses  belonging  to  plaintiff  in  the  city  of  New  York, 
arising  from  the  maintenance  by  defendant  of  a  pumping 
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station  used  in  connection  with  tlie  supply  and  distribution  of 
Croton  water  adjacent  to  plaintiffs  premises. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  J.  Blandy  for  appellant.  The  pumping  station  in 
question  was  erected  and  maintained  under  the  direct  author- 
ity and  sanction  of  the  legislature.  (Laws  of  1878,  chap. 
386.)  The  plaintiff  was  not  entitled  to  any  judgment  against 
the  defendants  growing  out  of  the  facts  proved.  There 
being  no  question  of  negligence,  the  plaintiff  was  bound 
to  submit  to  his  inconvenience  and  damage,  because  the 
pumping  station  was  a  lawful  structure  engaged  in  doing 
work  of  a  public  character  and  for  the  public  good.  {Bel- 
Uiiger  v.  ^V".  Y.  C.  Ji.  B.  Co.,  23  N.  Y.  42 ;  Raddiff  v. 
Mayor,  etc.,  4  id.  195  ;  Graves  v.  Ottis,  2  Hill,  466  ;  Wilson 
V.  Mayor,  etc.,  1  Den.  595 ;  MiUs  v.  City  of  Brooklyn,  32 
X.  Y.  489  \  Henry  v.  Company,  8  W.  &  S.  85  ;  M.  'Co.  v. 
Coons,  6  id.  101 ;  In  re  P.  <&  D.  Co.,  6  Whart.  43 ;  Seifert 
V.  City  of  Brooklyn,  101  N.  Y.  136 ;  Kavanagh  v.  City  of 
Brooklyn,  38  Barb.  232 ;  Waddell  v.  Mayor,  etc.,  8  id.  95 
Dams  V.  Mayor,  etc.,  14  N.  Y.  506 ;  Cohen  v.  Mayor,  etc. 
113  id.  536  ;  TJline  v.  N.  Y.  C.  i&  11.  R.  R.  R.  Co.,  101  id. 
98;  ConUin  v.  JS.  Y.,  O.  cfe  W.  R.  Co.,  102  id.  107 
Cooley  on  Const.  Lim.  [5th  ed.]  671;  Mayer  v.  N.  Y.  C. 
d&  II.  R.  R.  R.  Co.,  88  N.  Y.  351 ;  Kane  v.  N.  Y.  K  R.  R. 
Co.,  125  id.  166  ;  W.  W.  M.  Co.  v.  Shunahan,  128  id.  345 
S.  M.  Co.  v.  State,  104  id.  562 ;  Rexford  v.  Knight,  11 
id.  313 ;  A.  B.  ^.  Co.  v.  JV.  Y.  E.  R.  R.  Co.,  129  id.  252 
Benner  v.  A.  D.  Co.,  134  id.  156 ;  //.  R.  T.  Co.  v.  W.  T.  cfe 
R.  Co.,  135  id.  393  ;  Spragtie  v.  City  of  Worcester,  13  Gray, 
193  ;  Brown  v.  C  R.  R.  Co.,  12  X.  Y.  486  ;  PiimpeUy  v. 
G.  B.  Co.,  13  Wall.  166-180;  Eaton  v.  B.,  C.  cj&  M.  R.  R. 
Co.,  51  N.  H.  504 ;  Rutz  v.  City  of  aSL  Louis,  7  Fed.  Rep. 
438  ;  City  of  Morrison  v.  Ilinkson,  87  111.  587  ;  City  of  Fori 
Worth  V.  Crawford,  64  Tex.  202 ;  Darlington  v.  Mayor,  etc., 
31  N.  Y.  164  ;  Urqiihart  v.  City  of  Ogden^hurgh,  91  id.  67 ; 
Wilson  v.  X.  Y.,  1  Den.  595  ;  Dillon  on  Mun.  Corp.  §§  104^- 
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1051 ;  Barton  v.  Citfj  of  Si/raeuse^  3G  N.  Y.  54 ;  Nims  v. 
City  of  Troy,  59  id.  500 ;  Drake  v.  //.  B.  JR.  B.  Co.,  7 
Barb.  508.) 

B,  F,  Tracy  for  respondent.  The  pumping  station,  erected 
and  maintained  by  the  defendant  upon  \U  own  land,  was  a 
nnisance,  specially  injurious  to  the  houses  and  lots  of  the  plain- 
tiff a<Jjoining  and  in  its  immediate  vicinity.  Had  the  acts 
complained  of  been  committed  by  a  private  person,  his  lia- 
bility to  the  plaintiff  for  the  injury  sustained  would  not  be 
doubted.  {McKeon  v.  See,  51  ]S^.  Y.  300.)  In  such  cases  it 
is  not  necessary  to  allege  and  prove  negligence.  {Cogswell  v. 
N.  1\  N.  11.  <&  IL  li.  li.  Co,,  103  K.  Y.  10,  22 ;  Campbell  v. 
Seaman,  63  id.  568;  lleey  v.  Lleht,  80  id.  579;  Bohan  v. 
P.  J,  G.  L.  Co.,  122  id.  23 ;  1\  G.  Co,  v.  Murphy,  39  Penn. 
St.  257;  Cleveland  y.  C.  G.  L.  Co,,  20  ]S\  J.  Eq.  201;  0. 
O.  L.  \k  C.  Co.  V.  Thompson,  39  111.  598 ;  Wood  on  Nuis. 
[2d  ed.]  §  553.)  The  fact  that  the  defendant  is  a  municipal 
corporation  does  not  relieve  it  from  liability.  {Noonaii  v. 
City  of  AWany,  79  N.  Y.  470;  Weet  v.  Village  of  Brock- 
port,  16  id,  172;  Bynies  v.  City  of  Cohoes,  67  id.  204; 
Haskell  \.  City  of  New  Bedford,  108  Mass.  208;  Atty.-Gen. 
V.  Leeds  Corporation,  L.  R.  [5  Ch.  App.]  583;  Bailey  v. 
Mayor,  etc.,  3  Hill,  531 ;  Moodalay  v.  Ea^t  India  Co.,  1 
Brown's  Ch.  469 ;  Griffin  v.  Mayor,  etc.,  9  N.  Y.  456.)  One 
who  pleads  legislative  authority  for  particular  acts,  which 
would  otherwise  be  a  nuisance,  must  show  that  the  legislature 
authorized  in  express  tenns,  or  by  clear  and  unquestionable 
implication,  the  doing  of  the  very  acts  complained  of,  or 
that  the  statute  was  imperative  and  could  not  be  executed 
without  causing  a  nuisance.  {U.  S.  v.  Fisher,  2  Cranch, 
390 ;  CogsweU  v.  N.  Y.,  N.  IL  c6  11.  li.  Ji,  Co.,  103  N. 
Y.  10.  22;  Hill  v.  M.  A.  Dist,  L.  K.  [4  Q.  B.  Div.] 
433 ;  Truman  v.  L.  cfe  B.  JR.  Co.,  L.  11.  [25  Ch.  Div.J 
423;  Queen  v.  B.  X.  Co.,  6  B.  &  S.  631;  Atty.-Gen. 
V.  C.  n.  L.  Asylum,  L.  R.  [4  Ch.  App.]  147 ;  Hooker  v.  JV. 
U.  iS6  N.  Co.,  14  Conn.  146 ;  15  id.  312.)  The  fact  that  the 
SiOKELs  —Vol.  XC V.        27 


210  Morton  ^^  Mayor,  etc.,  op  New  York.        [Not,, 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vt>l.  140. 


plaintifPs  dwelling  houses  were  erected  after  the  pumping 
jBtation  was  in  operation  is  immaterial.  (Wood  on  Nuis.  [2d 
ed.]  §  620;  Com.  v.  Upton^  6  Gray,  4Y3;  Campbdl  v. 
teaman,  63  N.  Y.  684.) 

O'Brien,  J.  The  municipal  authorities  of  the  city  of  New 
York  were  empowered  by  chapter  386  of  the  Laws  of  1878 
to  extend  and  enlarge  the  distribution  of  Croton  water  througli- 
out  the  city,  and  for  that  purpose  to  raise  and  expend  a  sum 
of  money  not  to  exceed  one  million  five  hundred  thousand 
dollars.  The  authority  thus  conferred  is  to  be  found  in  the 
second  section  of  the  act,  which  reads  as  follows : 

"  The  Commissioner  of  Public  Works  of  the  City  of  New 
York,  when  thereunto  authorized  by  three-fourths  vote  of  all 
the  members  elected  to  the  Common  (^ouncil  of  said  city,  to 
be  approved  by  the  Mayor  of  said  city,  is  hereby  authorized 
to  expend  for  materials  and  labor  and  other  services  in  such 
manner  as  the  said  Commissioner  shall  deem  for  the  best 
interest  of  said  city,  in  laying  pipes  to  extend  and  enlarge  the 
distribution  of  Croton  water  throughout  the  City  of  New 
York,  including  the  two  new  wards,  and  to  furnish  a  sufficient 
supply  thereof  to  the  institutions  in  charge  of  the  Department 
of  Public  Charities  and  CoiTection,  located  on  BlackwelPs 
Island,  Ward's  Island  and  Randall's  Island,  and  in  laying 
mains  and  erecting  or  constructing  such  structures  and  fix- 
tures as  the  said  Conmiissioner  of  Public  Works  may  deem 
necessary  to  deliver  said  water  at  higher  levels  and  in  greater 
quantities,  an  additional  sum  not  exceeding  one  million  five 
hundred  thousand  dollare." 

The  common  council  and  the  commissioner  of  public  works 
proceeded  to  execute  the  power  conferred  by  this  act,  and 
erected  upon  certain  lots  owned  by  the  city  a  building,  in 
which  were  placed  pumping  engines,  tank  and  other  fixtures, 
and  laid  the  necessary  mains  and  pipes  to  connect  the  points  to 
be  served  with  the  source  of  supply.  The  object  of  the 
improvement  was  to  supply  water  at  higher  elevations  to  the 
portions  of  the  city  built  on  high  ground.      The  pumping 
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Station  was  constructed  some  time  after  the  passage  of  the  act, 
and  in  the  year  1888  had  been  in  operation  some  years.  About 
this  time  there  was  erected  a  row  of  brick  dwelling  houses 
extending  from  the  west  wall  of  the  pumping  station  westerly, 
twelve  in  number,  which  on  the  13th  of  July,  1888,  were  all 
conveyed  to  the  plaintiff.  The  three  houses  nearest  to  the 
station  are  known  as  Nos.  116,  118  and  120,  the  iirst  having 
been  built  close  to  the  west  line  of  the  lot  upon  which  the 
structures  of  the  city  liad  been  placed.  The  injury  for  which 
the  plaintiff  complained  was  that  by  reason  of  the  operation 
of  the  pumps  and  machinery  in  the  station,  the  noise  and 
vibration  therefrom  greatly  damaged  the  three  houses,  next 
^joining,  rendering  them  untenantable,  or  at  least  greatly 
diminishing  the  rental  value.  The  vibration  and  noise  affected 
the  three  houses  in  proportion  to  their  proximity  to  the  station. 
It  is  conceded  by  the  learned  counsel  for  the  defendant  that 
the  plaintiff  at  the  trial  proved  that  the  three  houses  were 
seriously  affected  by  the  action  of  the  machinery  in  use  in  the 
pumping  station,  and  that  the  vibrations  and  noise  therefrom 
produced  actual  pecuniary  loss  to  the  plaintiff.  There  is  no 
complaint  of  negligent  management  on  the  part  of  the  munic- 
ipal authorities,  but  the  plaintiff's  contention  is  that  he  was 
entitled  to  the  use  and  enjoyment  of  the  property  which  he 
owned  free  from  such  annoyance  or  loss.  On  the  other  hand 
the  defendant  insists  tliat  it  is  not  liable  for  the  results  of  the 
injury  for  the  reason  that  it  acted  in  the  exercise  of  powers 
for  public  pxirposes  conferred  by  express  legislative  authority. 
These  positions  assumed  by  the  respective  parties  sufficiently 
disclose  the  nature  of  the  legal  question  involved.  The 
defendant's  position  was  sustained  by  the  trial  court,  and  the 
complaint  dismissed,  but  the  General  Term  has  reversed  the 
judgment. 

The  defendant,  by  the  exercise  of  the  power  of  eminent 
domain,  could  have  taken  such  portion  of  the  adjoining  prop- 
erty as  would  enable  it  to  conduct  its  operations  without  dam- 
age to  what  remained,  and  the  owner  would  then  be  entitled 
to  compensation.     It  may  be  a  question  worthy  of  considera- 
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tion  whetlier  ui)oii  tlie  facts  (lisolosed  the  defendant's  acts  di. 
not  virtually  amount  to  a  taking  %N'ithout  any  compensation 
to  the  extent  of  the  damage  caused,  but  a  eousidemtion  of  tliL-^ 
feature  of  the  case  is  rendered  unnecessary  by  recent  deci^i«)ns 
of  this  court  which,  when  applied  totlie  fact*^  disclosed  by  the 
record,  fully  sustain  the  view  taken  by  the  learned  General 
Term.  These  cases  have  grafted  upon  the  principle  contende<l 
for  in  behalf  of  the  defendant,  that  legal  liability  in  damages 
camiot  result  from  acts  done  by  a  coq)oration  in  the  perform- 
ance of  a  ])ubHc  duty  by  express  legislative  authority,  result- 
ing in  consequential  injury  to  others,  and  which,  as  between 
individuals  would  be  regarded  as  a  nuisance,  an  important 
limitation.  Tt  is  that  the  authority  which  will  shelter  an  actual 
nuisance  must  be  express  or  a  clear  and  uncjuestionable  impH* 
cation  from  powei*s  conferred,  certain  and  unambiguous,  and 
such  as  to  show  that  the  legislature  must  have  intended  and 
contemplated  the  doing  of  the  very  act  in  (question.  {Hill  v. 
Mayoi\  etc.^  139  N.  Y.  495  ;  Bohan  v.  Port  Jenytn  Gits  lyi/fht 
Co.,  122  id,  18;  Cogswell  v.  ^V.  Y,,  JS\  IL  i£  Ilarif,  R.  li. 
Co.,  103  id.  lu.) 

The  authorities  cited  show  that  this  qualification  of  the  gen- 
eral doctrine  is  founded  in  reason  and  justice,  and  that  it  is 
not  by  any  means  a  new  principle.  It  only  remains  to  point 
out  its  application  to  this  case.  The  legislature  undoubtedly 
authorized  the  defendant  to  construct  a  building,  and  to  place 
in  it  the  necessary  machinery  to  accomplish  the  purpose  in 
view.  But  that  is  not  the  act  complained  of,  or  which  pro- 
duced the  injury  to  the  plaintiffs  property.  The  wrong  con- 
sisted in  placing  the  building  and  machinery  so  near  to  the 
adjoining  property  as  to  injuriously  aflFect  it  by  the  noise  and 
vibration.  The  city  has  a  right  to  build  upon  its  own  land, 
but  there  was  nothing  in  the  statute  that  required  it  to  place  the 
structure  wliere  it  did.  It  could  perform  every  duty  imposed 
by  the  statute  by  building  the  pumping  station  at  such  distance 
from  the  adjoining  houses  as  to  avoid  the  results  of  which  the 
plaintiff  justly  complains.  If  it  was  not  possible  or  prac- 
ticable to  do  that  upon  the  land  that  the  defendant  owned. 
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tlien  more  could  have  been  acquired  for  the  purpose.  The 
k<rislature  did  not  select  the  place  for  the  station,  but  tlie 
defendant  did.  A  general  authority  to  raise  and  expend 
money  for  the  purpose  of  extending  and  enlarging  the  supply 
oi  water,  and  erecting  the  necessary  structures  and  machinery 
for  that  purpose,  is  neither  an  express  nor  implied  authority  to 
<*.onstruct  a  pumping  station  which  adjoins  the  walls  of  another 
liouse  or  block  of  houses  in  such  manner  as  to  render  them 
untenantable  by  the  noise  and  vibration.  It  was  entirely  pos- 
isible  to  execute  the  statute  witliout  invading  the  property 
rights  of  others.  General  powers  for  the  accomplishment  of 
A  general  purpose  were  conferred  upon  the  defendant,  but  no 
express  or  implied  power  or  authority  was  conferred  to  do  the 
very  act  complained  of,  nor  can  it  be  said  that  the  legislature 
contemplated  it.  It  is  quite  likely  that  all  the  power  intended 
to  be  conferred  by  the  statute  was  to  enable  the  city  to  raise 
and  expend  the  money  for  the  purpose  indicated.  Aside  from 
this  power,  the  city  probably  could,  if  it  had  the  means,  build 
the  station  under  existing  law,  and  without  any  additional 
legislation.  But,  however  that  may  be,  it  cannot  be  said  that 
the  legislature  contemplated  the  selection  of  such  a  place  for  the 
station  that  the  operation  of  the  pumps  and  machinery  would 
inevitably  expose  private  property  to  destruction  or  injury. 
The  language  of  Chief  Justice  Marshall  in  ZT,  S.  v.  Fisher 
(2  Cranch,  368),  is  applicable  :  "  Where  rights  are  infringed, 
where  fundamental  principles  are  overthrown,  where  the  gen- 
eral system  of  the  laws  is  departed  from,  the  legislative  inten- 
tion must  be  expressed  with  irresistible  cleaiTiess  to  induce  a 
court  of  justice  to  suppose  a  design  to  effect  such  objects." 

It  is  plain,  we  think,  that  the  specific  act  of  the  defendant 
which  resulted  in  the  injury,  is  not  within  the  express  words 
of  the  statute,  or  any  necessary  implication. 

The  order  appealed  from,  should,  therefore,  be  affirmed,  and 
judgment  absolute  ordered  for  tlie  plaintiff,  with  costs. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 
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J 149  208     The  People  of  the  State  of  New  York,  Respondent,  v. 

EoBEBT  H.  Moses,  Appellant. 

The  provision  of  the  Penal  Code  (g  269)  prohibiting  fishing  on  Sunday  is 
absolute,  and  forbids  fishing  on  that  day  anywhere  ir  the  state  and 
under  all  circumstances.  (Earl,  J.,  Andrews,  Ch.  J.,  and  O'Brien,  J.» 
concurring.) 

Where,  in  a  prosecution  imder  that  provision,  it  appeared  that  defendant 
fished  in  a  pond  belonging  to  a  private  club  of  which  he  was  a  member, 
which  was  near  public  highways  and  occupied  residences,  and  that  the 
acts  complained  of  were  within  the  observation  of  a  number  of  people, 
held,  that  defendant  was  properly  convicted  of  a  violation  of  the  act; 
that  the  fact  that  the  pond  was  private  property  did  not  constitute  a 
defense. 

Reported  below,  66  Hun,  161. 

(Argued  October  3,  1893;  decided  November  28.  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  22,  1892,  which  affirmed  a  judgment  of  the 
Court  of  Sessions  affirming  a  judgment  of  a  justice  of  tlie 
peace  convicting  defendant  of  the  offense  of  Sabbath  breaking. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Mattliew  Daly  for  appellant.  No  offense  was  either  made 
out  or  committed.  {People  v.  Dennin,  35  Hun,  327 ;  Penal 
Code,  §  265.)  The  inhibitions  of  the  Penal  Code  are  of  public 
acts  only,  whether  they  be  hunting,  fishing,  playing  or  other 
sports  or  pastimes.  (Penal  Code,  §§  259,  264,  267.)  Penal 
statutes  are  not  to  be  extended  beyond  their  express  words  or 
their  clear  import ;  they  are  not  to  be  extended  by  im])li- 
cation  or  construction,  and  the  offense  must  be  clearly 
and  specially  described  in  the  statute.  {Wood  v.  JK  H.  Co,, 
72  N.  Y.  196 ;  Planhroad  Co.  v.  EobUnSy  22  Barb.  667.) 

M,  H.  Ilirachberg  for  respondent.  The  legislature  could 
lawfully  restrict  and  prevent  fishing  on  Sunday.  {Nvmdot;;^ 
V.  Duryea^  69  N.  Y.  557 ;  Lindmuller  v.  People^  33  Barb. 

648.) 
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Eabl,  J.  The  defendant  was  convicted  in  a  court  held  by 
a  justice  of  the  peace  in  the  county  of  Orange,  of  the  crime  of 
Sabbath  breaking.  The  conviction  was  affirmed  upon  appeal 
to  the  Court  of  Sessions  of  that  county,  and  upon  appeal  to 
the  General  Term  of  the  Supreme  Court.  He  has  now 
appealed  to  this  court,  claiming  upon  the  undisputed  facta 
that  he  was  not  guilty  of  the  crime  charged. 

The  act  claimed  to  be  a  violation  of  the  Sunday  laws  was 
fishing  from  a  boat  upon  Clark's  pond,  in  the  county  of 
Orange  on  Sunday.  The  pond  is  a  body  of  water  about  a. 
mile  in  length,  and  over  half  a  mile  wide.  It  does  not 
distinctly  appear  in  the  evidence  whether  the  pond  is  public 
or  private  property ;  but  it  may  be  assumed  here,  as  it  was  in. 
the  court  below,  that  it  belonged  to  a  club  of  which  the 
defendant  was  a  member.  The  pond  is  not  a  secluded  body 
of  water  as  there  are  public  liighways  and  occupied  resi- 
dences in  its  vicinity,  and  the  act  of  tlie  defendant  was  com- 
mitted within  tlie  observation  of  a  number  of  people.  He 
claims  that  he  was  not  guilty  of  the  offense  charged  because 
the  pond  was  private  property,  and  his  acts  were  not,  there- 
fore, public,  and  did  not  constitute  "  serious  interruption  of 
the  repose  and  religious  liberty  of  the  conununity." 

The  Christian  Sabbath  is  one  of  the  civil  institutions  of  the 
state,  and  that  the  legislature  for  the  purpose  of  promoting 
the  moral  and  pliysical  well-being  of  the  people,  and  the 
peace,  quiet  and  good  order  of  society,  has  authority  to  regu- 
late its  observance,  and  prevent  its  desecration  by  any  appro- 
priate legislation  is  unquestioned.  {LijuleiirriuUer  v.  People^ 
33  Barb.  548  ;  Neitendorff  v.  Duryea,  69  N.  Y.  557.) 

We  have,  therefore,  only  to  constnie  the  statutes  and  ascer- 
tain whether  they  prohibit  the  act  complained  of.  Section 
259  of  the  Penal  Code  provides  that  "  the  first  day  of  the 
week,  being  by  general  consent  set  apart  for  rest  and  religious 
uses,  the  law  prohibits  the  doing  on  that  day  of  certain  acta 
hereinafter  specified,  which  are  serious  interruptions  of  the 
repose  and  religious  liberty  of  the  community."  It  is  not  the 
meaning  of  this  section  that  every  act  which  is  claimed  to  be 
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a  violation  thereof  nmst,  in  fact,  be  a  serious  interruption  oi 
the  repose  and  religious  liberty  of  the  connnunity ;  but  the 
legislature  in  subsequent  sections  specified  certain  acts  which 
are  declared  to  be  serious  interruptions  of  the  repose  and 
religious  liberty  of  the  community  —  acts,  necessarily  described 
in  general  and  comprehensive  terms,  which  the  law  makers 
believed  had  a  general  tendency  to  interfere  with  Simday  as  a 
day  of  rest  and  religious  worship.  Section  263  prohibits  all 
labor  on  Sunday,  excepting  works  of  necessity  or  charity,  and 
it  matters  not  whether  the  prohibited  labor  })e  public  or  pri- 
vate ;  wherever  it  is  performed  it  is  prohibited.  In  section 
2()5  particular  acts  are  specified  which  are  prohibited,  as  fol- 
lows :  "  All  shooting,  hunting,  fishing,  playing,  horse  racing, 
gaming  or  other  public  sport,  exercises  or  shows  upon  the  first 
day  of  the  week,  and  all  noise  disturbing  the  peace  of  the  day, 
are  prohibited."  In  sections  266,  267  and  268  other  acts  are 
specially  prohibited.  It  is  thus  seen  tliat  among  the  acts  speci- 
ally prohibited  on  Sunday  is  fishing,  That  is  absolutely  pro- 
hibited on  Sunday  everywhere  and  under  all  circumstances. 
It  may  be  done  in  a  community  where  it  does  not  offend  the 
sensibilities  of  anyone ;  it  may  be  done  in  such  a  manner  as 
not  to  disturb  the  peace  or  interrupt  the  repose  or  religious 
liberty  of  the  connnunity,  and  yet  the  law  is  violated.  It  is 
quite  unreasonable  to  suppose  that  the  legislature  meant  that 
whenever  any  of  these  acts  are  cliarged  as  a  violation  of  the 
law  an  issue  can  be  framed  and  tried  as  to  their  public,  offen- 
sive or  disturl)ing  character.  The  legislature  has  settled  that 
matter  by  prohibithig  them  absolutely. 

In  reaching  this  conclusion  we  are  not  embarrassed  by  the 
decision  in  the  case  of  People  v.  Dennin-  (35  Ilun,  327), 
because  we  do  not  think  that  ca.se  was  correctly  decided. 
There,  the  defendant  and  two  other  persons,  played  ball  on 
Sunday,  in  private  gi'ounds,  with  the  consent  of  the  owner 
thereof,  creating  no  disturbance  and  making  no  noise,  and  it 
was  there  held  that  to  constitute  a  violation  of  section  265  of 
the  Penal  Code  the  playing  prohibited  must  seriously  inter- 
rupt the  repose  of  the  community  on  Sunday.     That  playing 
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ball  by  several  pereoiis  in  a  place  o])en  to  the  view  of  the  peo- 
ple wlio  may  be  in  the  vicinity,  or  who  may  pass  by,  is  con- 
demned by  the  principles  which  lie  at  the  bottom  of  the  Sun- 
day laws,  and  is  an  act  of  playing  within  the  meaning  of  the 
statute  cannot  be  doubted. 

We  think  the  judgment  should  be  affirmed. 

All  concur,  except  Finch,  Peckkam  and  Gray,  JJ., 
dissenting. 

Maynakd,  J.,  concurs  in  the  result,  upon  the  ground  that 
there  is  sufficient  evidence  in  the  record  to  support  a  finding 
by  the  trial  court  that  the  act  complained  of  was  committed 
under  such  circumstances  as  to  constitute  a  serious  interrup- 
tion of  the  repose  and  religious  liberty  of  the  community. 

Judgment  affirmed. 

Smith  A.  Skinner,  Respondent,  v.  The  Walter  A.  Wood 
Mowing  and  Reaping  Machine  Company,  Appellant. 

A  licensee  of  a  right  to  use  a  patented  invention,  while  he  remains  such, 
may  not  dispute  the  validity  of  the  patent,  and  although  he  may  renounce 
the  license  and  refuse  to  further  manufacture  under  it,  and  thereafter 
manufacture  in  hostility  thereto,  on  the  ground  that  the  patent  is 
invalid,  this  can  only  be  done  upon  notice ;  the  licensor  is  entitled  to 
assume  that  the  licensee  remains  such  until  the  latter,  by  a  clear,  definite 
and  unequivocal  notice,  emanating  from  lawful  and  competent  authority, 
throws  off  the  protection  of  the  license,  and  stands  admittedly  as  an 
infringer,  if  the  patent  is  valid. 

The  parties  entered  into  a  contract  by  which  plaintiff  gave  to  defendant 
the  exclusive  right,  as  to  harvesting  machines,  to  use  an  oiler  patented 
by  plaintiff,  and  defendant  agreed  to  manufacture  said  invention  and 
attach  one  wherever  applicable  to  each  and  all  such  machines  manu- 
factured by  it,  and  to  pay  a  specified  sum  for  each  oiler  so  used. 
In  an  action  upon  the  contract,  it  appeared  that  plaintiff  had  recov- 
ered judgment  in  a  former  action  upon  the  contract.  Held,  that  the 
contract  established  the  relation  between  the  parties  of  licensor  and 
licensee ;  that  plaintiflTs  cause  of  action  was  not  entire,  but  was  in  the 
nature  of  a  demand  for  royalties  dc'pendent  ui)on  the  number  of 
machines  manufactured,  and  so,  the  former  judgment  did  not  exhaust 
the  whole  right  of  action,  and  plaintiff  was  entitled  to  recover  royalties 
subsequently  accruing. 

The  action  was  to  recover  royalties  from  September,  1884;  the  referee 
found  that  in  1880  plaintiff  demanded  payment  for  the  use  of  his  inven- 
tion ;  that  his  claim  was  presented  to  defendant's  auditing  board,  and 
was  rejected  without  any  formal  vote  or  resolution,  for  the  reason  that 
^tokels— Vol.  XCV.        28 


218  Skinneb  v.  W.  M.  &  R.  M.  Co.  {Nov., 

Statement  of  case.  [Vol.  140. 

its  president  denied  making  any  contract  and  that  they  believed  the 
patent  invalid.  Plaintiff  was  notified  of  the  rejection,  but  was  not 
advised  of  the  reasons  therefor.  In  1882  plaintiff  made  a  written  appli- 
cation for  payment,  stating  therein  that  whether  his  patent  was  valid  or 
not,  it  had  up  to  that  time  served  to  protect  defendant  in  the  use  of  the 
invention,  which  it  had  used,  representing  to  the  public  thiit  it  had  the 
exclusive  right  to  such  use,  and  that  he  desired  to  effect  an  arrangement 
for  his  compensation.  This  paper  was  presented  by  defendants 
attorney  to  the  auditing  board,  with  a  statement  written  by  him  at  the 
foot  thereof  to  the  effect  that  the  whole  matter  seemed  to  depend  on  Putin- 
tiff's  contract  with  defendant's  president,  if  there  was  one.  The  auditing 
board  again  rejected  the  claim,  and  at  its  request  the  attorney  notified  the 
plaintiff  of  the  rejection,  but  without  specifying  the  alleged  ground  of 
invalidity.  Heldy  that  this  was  not  such  a  renouncement  of  the  license 
as  discharged  defendant  from  liability  under  the  agreement  or  per- 
mitted it  to  dispute  the  validity  of  the  patent. 
Also,  held^  that  in  the  absence  of  any  proof  of  authority  conferred  upon 
the  auditing  board,  beyond  the  usual  functions  of  such  a  board  to  allow 
or  reject  claims,  it  had  no  authority  to  rescind  the  contract  or  determine 
the  future  action  of  the  company  ;  but  that  such  authority  was  in  the 
board  of  trustees. 

(Argued  October  11,  1898 ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  13,  1802,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  in  June,  1890,  to  recover  royal ties^ 
from  September  1,  1884,  for  the  use  by  defendant  of  an  oiler 
to  be  attached  to  agricultural  machines,  a  patented  invention, 
under  a  parol  contract  which  the  complaint  alleged  was 
entered  into  with  plaintiff  in  February,  1872,  by  which  defend- 
ant agreed  to  manufacture  and  use  said  invention  and  to  attach 
it  wherever  it  would  be  applicable  to  all  the  various  machines 
it  manufactured  and  sold,  and  to  pay  plaintiff  a  royalty  on 
each  machine  manufactured  and  sold  by  it.  having  said  inven- 
tion attached,  plaintiff  agreeing  that  he  tvould  neither  use  nor 
license  others  to  use  said  invention. 

A  prior  suit  was  commenced  in  July,  1883,  for  the  recovery 
of  royalties,  in  which  a  judgment  was  rendered  in  plaintiff's 
favor  covering  the  use  of  the  invention  to  September  1,  18S4» 

Further  facts  are  stated  in  the  opinion. 
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JEsek  Cowen,  for  appellant.  This  is  purely  an  action  at  la^r 
to  recover  a  debt.  {Salter  v.  Ilam^  31  N.  Y.  321.)  The  con- 
tract Bet  forth  in  the  complaint  and  stated  in  the  referee's 
finding,  was  single,  and  contained  but  one  stipulation.  ItH 
breach  constituted  but  a  single  cause  of  action,  and  the  plain- 
tiff, having  chosen  to  recover  what  he  now  claims  was  only  a 
part  of  his  damages,  cannot  maintain  an  action  for  tlic 
remainder.  (Herman  on  Estoppel,  248,  254  ;  Secor  v.  Stury!^, 
16  N.  Y.  548  ;  Emhury  v.  Conjwr,  3  id,  5155 ;  Fish  v.  Foa<y, 
6  Hill,  54 ;  Farrhigton  v.  Payne^  15  Johns.  431 ;  Cruernseij 
v.  Carver^  8  Wend.  492  ;  Miller  v.  Covert^  1  id.  487  ;  Miller  v. 
Maurice,  G  Hill,  121 ;  Starh  v.  Sta/rr,  95  Ut  S.  477;  Bender- 
nagle  v.  Cocks,  19  Wend.  207 ;  Church  v.  Brown,  54  Barb.  191 ; 
Staples  Y,  Goodrich,  21  id.  317;  ^Vaterhu7nJ  v.  Graham,  4 
Sandf.  215  ;  Smith  v.  Jones,  15  Johns.  229  ;  Bairdx.  l\  8.,  96 
U.  S.  430  ;  Warren  v.  Cumings,  6  Cush.  103 ;  Trash  v.  R.  Ji. 
Co.,  2  Allen,  231 ;  Town  of  MarTborowgh  v.  Sisson,  31  Conn. 
332 ;  Bancroft  v.  Winspear,  44  Barb.  209.)  The  fact  that  the 
patent  of  the  plaintiff  was  void,  and  that  on  or  about  the  5th  day 
of  June  defendant  rejected  his  claim  for  compensation,  and 
caused  him  to  be  notified  that  it  would  not  pay  him  anything 
because  his  patent  was  invalid,  is  a  complete  defense  to  this 
action.  {Marston  v.  Swett,  82  N.  Y.  533  ;  Brown  v.  Lapham, 
23  Blatchf.  475.)  The  former  judgment  was  not  conclusive 
against  the  defendant,  upon  the  question  as  to  the  invalidity 
of  the  patent,  and  notice  of  refusal  to  pay  royalties,  for  thiU 
reason.  {Cromwell  v.  County  of  Sac,,  94  U.  S.  351 ;  Darin 
V.  Brown,  Id.  423 ;  RusseU  v.  Plaice,  lu.  606 ;  BeU  v. 
Merrijldd,  109  X.  Y.  202 ;  StoweU  v.  Chatnberlain,  60  id. 
276.) 

James  I^ansing  iox  respondent.  The  referee  herein  prop- 
erly held  and  decided,  both  as  a  matter  of  law  and  fact,  that 
the  agreement  or  license  under  wliich  the  defendant  used  the 
plaintiff's  oiler,  was  not  terminated  by  either  of  the  alleged 
notices  set  up  in  the  defendant's  answer  and  attempted  to  be 
established  on  the  trial.     {Marston  v.  Swett,  66  N.  Y.  20r»  j 
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tH2  id.  526.)  Assuming  that  the  plaintiff  had  notice  clear  and 
dirttinct  that  tlie  defendant  acknowledged  that  it  had  been  a 
licensee  of  plaintiff,  but  desired  no  longer  to  so  continue,  and 
repudiated  its  license  and  agreement  upon  the  ground  that  tlie 
])atent  was  invalid,  the  defendant  is  estopped  from  having  or 
maintaining  any  such  defense  in  this  suit.  {Malloney  v.  Iloran^ 
49  N.  Y.  111-1 10  ;  Dunham  v.  Bo7cers,  77  id.  76 ;  Newton 
V.  Ilook^  48  id.  676  ;  Jai^ms  v.  Diggs,  69  id.  143  ;  IL  Ins.  Co, 
V.  Dunham^  3»3  Hun,  415-419  ;  Jordan  v.  Van  Epp%^  85  N.  Y. 
436 ;  Masten  v.  Olcott,  60  How.  Pr.  105,  110,  111 ;  Pray  v. 
Jlegeman^  98  !N^.  Y.  358 ;  Le  Guen  v.  Gouverneur^  1  Johns. 
Cas.  506 ;  Shaio  r.  Broadbent,  129  K.  Y.  122 ;  McBumey 
V.  Goodyear^  11  Chish.  569.)  Defendant's  contention  that  this 
uction  cannot  be  maintained  because  the  original  contract  is 
entire  and  not  apportionable,  and  that  a  recovery  in  the  former 
suit  bars  a  recovery  in  the  present  action,  is  untenaWe.  {Dodge 
v.  Crandall,  30  N.  Y.  294;  Moore  v.  Fox,  10  Johns.  244; 
Palmer  v.  Vandenhergh,,  3  Wend.  199  ;  McLeea  v.  JTo^  10 
id.  426 ;  2  Pars,  on  Cont.  30,  517 ;  Prohage  v.  Coh,  1  Saimd. 
320 ;  1  Story  on  Cont.  §  24 ;  McKnujJd  v.  Diml<tj>,  4  Barb. 
47;  Sickles  v.  Patterson^  14  Wend.  257;  Robhisony,  Green^ 
3  Mete.  159  ;  Hoofs  v.  Lord  Dormer,  4  Barn.  &  Aid.  77 ; 
T;j)1^n  V.  Felfner,  20  X.  Y.  425;  Qaigley  v.  Dehaus,  82 
Penn.  St.  267;  Bynies  v.  Byrnes,  120  N.  Y.  8;  Goehel  t. 
Iffla,  111  id.  170;  Dujiham  v.  Bower,  71  id.  76.) 

Finch,  J.  We  deem  it  our  duty  to  affirm  this  judgment 
upon  two  of  the  propositions  asserted  by  the  General  Term, 
but  without  any  f  urtlier  expression  of  opinion  as  to  other  mat- 
ters which  were  brought  into  the  discussion. 

We  agree  that  the  contract  between  the  parties  established 
substantially  the  relation  of  licensor  and  licensee  of  a  patented 
invention,  and  that  the  plaintiff's  cause  of  action  to  recover 
compensation  was  not  entire,  so  that  the  one  judgment  pre- 
viously obtained  exhausted  the  whole  right  of  action  upon  the 
contract,  but  was  and  is  in  the  nature  of  a  demand  for  royal- 
ties, dependent  upon  the  number  of  machines  manufactured  to 
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which  the  invention  was  applied,  and  measured  by  the  value 
of  the  use  to  which  the  latter  was  thus  sul)jected.  The  ques- 
tion was  fully  discussed  in  the  opinion  below,  and  our  approval 
of  its  reasoning  upon  the  point  remains  unchanged  by  the 
appellant's  criticism  on  the  argument.  The  terms  of  tne  con- 
tract itself,  its  peculiar  subject-matter,  and  the  conduct  of  the 
parties  under  it,  all  indicate  that  the  cause  of  action  was  not  entire 
and  complete  upon  the  execution  of  the  agreement,  but  tliat 
the  latter  contemplated  compensation  measured  by  future  use, 
and  giving  rise  to  causes  of  action  seveVally  founded  upon 
snbsequent  breaches.  While  the  contract  as  proved  lacks  the 
precision  and  accuracy  of  detail  which  would  have  excluded 
the  question  raised,  enough  is  left  to  justify  the  construction 
thus  far  maintained. 

The  further  contention  of  the  appellant  is  rested  upon  the 
theory  that  at  a  period  antecedent  to  the  use  of  the  invention 
for  which  a  recovery  has  been  had,  notice  was  given  to  the 
plaintiff  that  the  defendant  company  renounced  their  license 
and  refused  to  further  manufacture  under  it,  but  should 
manufacture  in  tlie  future  in  hostility  to  and  defiance  of  the 
patent,  on  the  ground  that  the  latter  was  invalid  and  a  nullity. 
It  is  conceded  that  a  licensee  may  thus  change  his  position ; 
that  while  he  remains  such  he  cannot  question  or  dispute  the 
validity  of  the  patent,  but  in  order  to  do  so  must  fully 
renounce  its  protection,  and  put  himself  in  the  clear  and 
unmistakable  attitude  of  an  infringer,  having  no  defense  except 
in  the  claimed  invalidity  of  the  patent.  And  the  inquiry 
now  is  whether  any  B\i6h  sufficient  notice  was  given. 

The  referee  has  found  that  about  August  1, 1880,  the  plain- 
tiff demanded  payment  for  the  use  of  his  invention  up  to  that 
date ;  that  the  claim  was  presented  to  the  auditing  board  of  the 
company  and  was  rejected  by  its  members,  though  without 
any  formal  vote  or  resolution ;  the  reason  assigned  being  that 
the  president  of  the  company  denied  having  made  any  con- 
tract with  plaintiff,  and  that  they  believed  the  patent  to  be 
invalid.  They  also  requested  Mr.  Parsons,  who  was  the 
attorney  of  the  company,  to  notify  the  plaintiff  of  their  con- 
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•elusion,  and  the  latter  did  bo,  but  without  stating  anj  grounds 
upon  which  the  invalidity  of  the  patent  was  asserted. 

The  referee  further  finds  that  in  June  of  the  year  1882  the 
plaintiff  renewed  his  application  for  payment,  and  did  so  in  a 
writing  which  was  proved  and  put  in  evidence.  In  that  docu- 
ment he  asserts  that  there  had  been  a  re-issue  of  his  patent ; 
that  whether,  valid  or  not  it  had  up  to  that  time  served  to  pro- 
tect the  company  in  the  use  of  the  invention  which  they  had 
applied  to  their  machines  as  a  patented  article  of  which  they 
had  the  exclusive  use,  and  were  in  the  habit  of  so  representing 
the  facts  to  the  public;  and  that  he  desired  to  effect  an 
arrangement  for  his  compensation.  This  paper  was  presented 
by  Parsons  to  the  auditing  committee,  he  adding  at  the  foot 
of  it,  "  The  whole  matter  seems  to  depend  on  his  contract  with 
Mr.  Wood,  if  he  had  one."  The  referee  further  finds  that  the 
auditing  board  again  rejected  the  claim,  and  a  majority  of  the 
individual  members  requested  Parsons  to  so  inform  the  plain- 
tiff, because  they  believed  the  patent  to  be  invalid,  which  the 
attorney  did,  though  again  without  specifying  the  alleged 
ground  of  invalidity. 

Several  facts  about  these  notices  challenge  our  attention. 
They  are  a  refusal  to  pay,  and  give  as  a  principal  reason 
the  asserted  invalidity  of  the  patent.  But  they  do  not  in 
terms  renounce  its  protection  ;  they  do  not  directly  or  explic- 
itly abandon  the  position  of  licensees ;  they  do  not  assert  an 
intention  to  continue  the  manufacture  in  hostility  to  the  pat- 
ent and  in  defiance  of  its  authority.  All  that  .can  be  said  is 
that  something  of  that  sort  might  fairly  be  inferred  from  the 
refusal  to  pay,  coupled  with  a  claim  of  invalidity.  While  that 
is  a  possible  it  is  not  a  necessary  inference,  and  the  licensor 
was  entitled  to  a  distinct  and  definite  and  unequivocal  notice, 
such  as  would  leave  the  company  inevitably  liable  as  an 
infringer  if  the  patent  should  be  sustained.  It  is  quite  doubt- 
ful whether  the  defendant  intended  to  take  any  such  position 
or  the  plaintiff  at  all  so  understood  it.  Before  the  notice  of 
1880,  there  had  l)een  a  use  of  the  machine  under  the  patent, 
and  it  was  for  that  use  that  claim  was  made.     The  refusal  to 
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pay,  60  far  as  it  rested  upon  an  asserted  invalidity  of  the  pat- 
ent, could  only  mean  that  the  company  deemed  that  a  defense 
although  they  were  and  remained  licensees.  They  could  not 
mean  anything  else,  for  there  is  no  pretense  that  prior  to  that 
<late  any  notice  at  all  had  been  given.  If  at  that  time  the 
defendant  claimed,  as  it  did,  that  the  invalidity  of  the  patent 
could  justify  a  refusal  to  pay  while  the  company  was  licensee, 
how  could  plaintiff  be  expected  to  infer  that  the  licensee 
intended  to  cease  to  be  such  or  manufacture  on  any  different 
basis  ?  That  the  plaintiff  did  not  and  was  not  bound  to  so 
infer  is  evident  from  what  followed.  About  two  years  later 
he  again  presented  a  claim  for  compensation.  That  tiie  com- 
pany for  that  period  were  chargeable  only  as  infringers  and 
outside  of  the  license  does  not  seem  to  have  entered  his  mind. 
On  the  contrary,  he  distinctly  asserts  that  up  to  that  very 
moment  the  licensees  had  been  manufacturing  as  such,  and  so 
holding  themselves  out  to  the  public,  and  he  renews  his  claim 
on  that  basis.  And  now  observe  the  action  of  the  auditing 
board  and  their  attorney.  If  they  believed  that  two  years 
earlier  they  had  renounced  their  position  as  licensees,  we 
should  expect  them  to  say  so  and  tell  the  plaintiff  if  he  had 
faith  in  his  patent  to  proceed  against  them  as  infringers  for 
two  years  at  leist.  They  say  nothing  of  the  khid.  They 
merely  repeat  their  refusal  and  assertion  of  the  invalidity  of 
the  patent,  without  one  word  indicating  any  intended  or 
accomplished  change  of  position.  Their  own  attorney 
appends  to  plaintiff's  claim  a  written  memorandum  that  it 
de]>ends  upon  the  question  whether  there  was  in  fact  a  con- 
tract with  Wood,  and  so  recognizes  that  if  there  was  there  had 
Ijeen  no  infringement.  And  it  is  further  to  be  noted  that  in 
a  previous  suit  for  royalties  accruing  after  as  well  as  before 
these  notices  were  given,  they  were  not  pleaded  as  a  defense 
acrainst  a  recovery  after  their  date  founded  upon  an  invalidity 
of  the  patent. 

There  is  a  further  difficulty.  We  may  perhaps  assume  that 
the  defendant's  auditing  board  were  vested  with  authority  to 
pay  or  reject  claims  against  the  company,  but  we  can  assume 


• 


224  IIahnkk  v.  Friedekicii.  [No\% 


Sttttemt'ut  of  case.  [Vol.  140. 


nothing  more  than  that.  No  proof  is  given  of  any  authority 
conferred  upon  them  beyond  the  usual  functions  involved  in 
their  official  designation.  It  is  not  proved  that  they  had  any 
authority  to  rescind  a  contract  or  settle  and  determine  the 
future  action  of  the  company.  In  tlie  absence  of  such  author- 
ity it  must  be  held  t^  reside  in  the  board  of  trustees,  which 
never  acted  upon  the  matter,  either  formally  or  informally. 

A  licensor  is  entitled  to  assume  that  his  licensee  remains 
such  until  the  latter,  by  a  clear,  definite  and  unequivocal 
notice  emanating  from  lawful  and  competent  authority,  throws 
oflE  the  protection  of  the  license  and  stands  admittedly  an 
infringer  if  the  patent  is  valid.  The  licensor  is  not  to  be  left 
in  a  doubtful  or  uncertahi  position.  He  must  not  be  exposed 
to  the  double  danger  of  being  defeated  in  a  suit  for  infringe- 
ment by  a  plea  of  license  never  effectually  or  authoritatively 
renounced ;  or  if  he  sues  for  royalties,  of  being  beaten  because 
there  was  merely  an  infringement,  if  anything. 

We  think  the  alleged  notices  were  insufficient,  and  so  the- 
defendant  remained  liable  as  licensee. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Peckham,  J.,  not  sitting. 

Judgment  affirmed. 


140   — 224     Lena  Hahnke,  by   Guardian,   etc..   Respondent,  v.  Abak 
75  ADU56  Friederich,  Appellant. 

Where  a  person  keeps  a  dog  for  the  purpose  of  guarding  his  property 
against  trespassers,  an  inference  is  proper  of  kilowledge  on  his  part  of  a 
propensity  of  the  dog  to  attack  and  bite  mankind,  and  of  negligence  on 
the  part  of  the  owner  in  allowing  him  to  be  at  large. 

In  an  action  to  recover  damages  for  injuries  allei^ed  to  have  been  caused 
by  a  vicious  dog  belonging  to  defendant,  it  appeared  the  plaintiff,  a 
child  about  seven  years  old,  lived  with  her  parents  in  a  house  rented  of 
the  defendant,  situated  in  the  rear  of  his  house  and  bam.  The  latter 
procured  the  dog  about  a  month  before  the  injury,  to  guard  his  prop- 
erty in  the  barn;  he  was  usually  kept  chafned  and  muzzled,  but  escaped, 
and  as  plaintiff  was  passing  around  defendant's  house  to  the  rear,  along 
the  side  of  the  house,  the  dog  sprang  upon  her  and  bit  her.    The  evi- 
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dence  showed  that  the  dog  was  vicious.    Hdd,  that  the  eyidence  was  suffi- 
cient to  sustain  a  recovery. 

(Argued  October  27,  1898  ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  31,  1893,  which  afiirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  defendant's  negligence. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  M.  WiZliams  for  appellant.  Scienter  is  the  gist  of 
actions  like  the  case  at  bar.  The  notice  which  will  charge 
the  owner  with  liability  for  the  vicious  conduct  of  an  animal 
must  be  notice  that  it  was  inclined  to  do  the  particular  mis- 
chief which  was  done.  (Cooley  on  Torts  [2d  ed.],  402,  405 ; 
S.  &  R.  on  Neg.  [4th  ed.]  §§  629-631 ;  Keaha  v.  Gates,  2  T. 
&  C.  288 ;  Twigg  v.  Byland,  62  Md.  386 ;  Bishop  on  Non- 
Contract  Law,  §  1234 ;  Smith  v.  Donohue,  49  N.  J.  L.  548  ; 
Moynuhan  v.  Wheder^  117  N.  T.  287 ;  Buck  v.  Moore^  12 
Bush.  337.) 

If  orris  BvU  for  respondent.     The  motion  for  a  non-suit 
was  properly  denied.     {Jacdby  v.  Ockerhausen,  129  N.  Y. 
649 ;  Dickson  v.  McCay,  39  id.  400 ;  Quilty  v.  Battie,  135 
id.  201 ;  Kelly  v.  Tilton,  2  Abb.  Ct.  App.  Dec.  495  ;  Ostran- 
der  V.  Hart,  130  N.  Y.  406 ;  Lynch  v.  McNally,  73  id.  347 
Keenan  v.  G.  P.  M.   Co.,  46  Hun,  544 ;  120  K  T.  627 
Brice  v.  Bauer,  108  id.  428 ;  Godeau  v.  Blood,  52  Vt.  251 
Rider  v.  White,  65  N.  F.  54 ;  Montgomery  v.  Koester,  35 
La.  Ann.  1091 ;  Chun-ot  v.  Larson,  43  Wis.  536.) 

O'Brien,  J.     The  plaintiff,  a  girl  of  about  seven  years  of 
age,  recovered  a  verdict  of  $500  against  the  defendant  for 
personal  injuries  inflicted  upon  her,  as  she  claims,  by  a  vicious 
SiCKELS— YoL.  XCV.         29 
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mastiff  dog  kept  by  the  defendant.  The  testimony  showed 
that  the  plaintiff  lived  with  her  parents  in  a  house  rented  to 
them  by  the  defendant  and  in  the  rear  of  the  defendant's  resi- 
dence and  barn,  no  fence  separating  the  lots.  The  defendant 
was  a  mason  and  contractor,  keeping  several  horses  and  large 
qoantities  of  tools  and  other  property  in  the  barn,  and  he 
procured  the  dog  about  a  month  before  the  date  of  the 
injury  to  the  plaintiff  to  guard  and  defend  this  property  in 
the  bam,  where  he  was  usually  kept  chained  and  muzzled, 
but  escaped  on  the  occasion  in  question.  On  the  3d  of 
April,  1892,  the  girl  having  returned  from  school  was  passing 
around  to  the  rear  of  the  house  upon  a  board  walk  that 
extended  around  the  house  for  the  use  of  the  inmates.  This 
walk,  extending  along  the  side  of  the  house  to  the  rear  comer, 
turns  as  the  house  turns  towards  the  kitchen,  forming  an  angle. 
The  dog  was  lying  near  the  kitchen  steps  and  could  not  be  seen 
by  the  girl  until  the  comer  was  turned.  As  the  plaintiff 
turned  the  comer  the  dog  jumped  at  her,  threw  her  down  and 
bit  her  in  the  face  and  around  the  neck,  inflicting  injuries  of 
quite  a  serious  nature  and  disfiguring  her  face  and  features  to 
some  extent.  The  question  in  the  case  arises  upon  an  excep- 
tion to  the  denial  of  a  motion  for  a  non-suit  on  the  ground  that 
the  proof  failed  to  show  knowledge  by  the  defendant  of  the 
vicious  propensities  of  the  dog.  There  was  no  question  raised 
as  to  the  suificiency  of  the  proof  to  warrant  a  finding  that  he 
was  vicious  in  fact,  and  undoubtedly  there  was  evidence  upon 
that  question  for  the  consideration  of  the  jury.  It  is,  there- 
fore, unnecessary  to  refer  to  any  other  question  save  the  mling 
of  the  learned  trial  judge  refusing  to  grant  the  motion  for  a 
non-suit.  The  testimony  tended  to  show  that  the  defendant 
procured  and  kept  the  dog  to  guard  his  barn  and  the  property 
therein,  and  that  he  considered  it  necessary  to  chain  and 
muzzle  him.  The  purpose  for  which  he  was  kept  and  the 
manner  in  which  the  owner  was  accustomed  to  restrain  him 
were  circumstances  which,  with  the  other  testimony  in  the 
case,  authorized  an  inference  by  the  jury  of  knowledge  by  the 
defendant  of  the  vicious  propensities  of  the  animaL    {Brioe 
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V.  Bauer,  108  N.  Y.  428 ;  Zyneh  v.  McNally,  73  id.  347 ; 
Rider  v.  White^  65  id.  54 ;  Jacohy  v.  Ockerhaueen,  59  Hun, 
619 ;  S.  a  affd.,  129  N.  Y.  649.) 

When  a  person  keeps  a  dog  for  the  purpose  of  guarding  his 
property  against  trespassers  or  criminals  it  is  not  unreasonable 
to  infer  knowledge  on  his  part  of  the  propensity  of  the  dog  to 
attack  and  bite  mankind,  and  negligence  in  allowing  him  to 
be  at  large.  The  defendant  it  is  true  had  the  dog  only  about 
a  month  before  the  plaintiff  was  injured,  but  there  is  testimony 
in  the  case  that  during  that  time  he  attacked  and  bit  at  least 
one  person,  knowledge  of  which  was  communicated  to  him. 
We  cannot,  therefore,  say  that  there  was  no  evidence  for  the 
jury.  It  Was,  we  think,  a  fair  question  of  fact  whether  the 
defendant  knew  that  the  dog  was  accustomed  or  liable  to 
attack  people,  and  if  he  did  he  was  chargeable  with  negligence 
in  permitting  him  to  be  at  large  and  Hable  for  the  injury  com- 
mitted. {QuiUnf  V.  BatHe,  135  K  Y.  201.)  The  learned 
trial  judge  correctly  held  that  the  question  was  one  for  the 
juFy,  and  the  judgment  entered  upon  the  verdict  must  be 
affirmed. 

AD  concur. 

Judgment  affirmed. 


Maby  C.  Wajirsn  et  al.,  as  Executors,  etc.,  Bespondents,  v. 
William  C.  Banninq,  Individually,  etc..  Appellant. 

In  an  action  to  recover  back  part  of  the  purchase  price  paid  down  on  the 
purchase  of  real  estate,  defendant's  title  to  which  was  defective,  plain- 
tiif  demanded  in  his  complaint  that  the  money  so  paid  be  deposited  In 
court,  subject  to  its  order.  It  was  deposited  by  defendant  with  a  trust 
company  to  draw  interest  at  three  per  cent.  Plaintiff  obtained  an  order 
in  the  action,  directing  that  the  moneys  remain  on  deposit  until  further 
order,  and  restraining  the  company  from  making  any  payment,  trans- 
fer or  disposition  thereof.  By  the  judgment  plaintiff  was  allowed 
interest  at  the  legal  rate,  and  defendant  was  directed  to  draw  his  check 
in  favor  of  plaintiff  for  the  sum  so  deposited,  with  accrued  interest,  to 
apply  on  the  judgment.  Held,  that  the  order  directing  the  money  to 
remain  on  deposit  was  the  equivalent  of  a  payment  into  court;  that 
plaintiff  having  made  claim  to  the  fund  and  having  restrained  defend- 
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ant  from  using  it  any  way,  except  leaving  it  on  deposit,  was  not  entitled 
to  recover  any  greater  rate  of  interest  than  the  money  earned. 

(Argued  October  17,  1893  ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  13,  1892,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  and  affirmed  an  order  granting  an 
extra  allowance. 

This  action  was  brought  to  recover  back  $32,109.16 
received  by  defendant  as  executor  of  Abner  Mellen  deceased, 
being  ten  per  cent  of  the  amount  bid  by  George  Henry 
"Warren,  plaintiff's  testator,  and  also  expenses  incurred  on  a 
purchase  by  him  of  certain  real  estate  sold  at  auction  by 
defendant,  which  purchase  plaintiff  refused  to  complete  on 
the  ground  of  failure  of  title.  A  judgment  was  rendered  in 
favor  of  plaintiff  against  the  defendant,  William  C.  Banning, 
personally  for  $33,194.16,  and  the  further  sum  of  $3,691.32, 
being  interest  on  $32,109.16  from  May  12,  1890,  and  on 
$1,085  from  March  11, 1891,  and  costs. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  HiU  for  appellant.  The  court  erred  in  allowing 
interest  on  the  ten  per  cent  paid  by  the  purchaser  on  signing 
the  terms  of  sale.  {Mellen  v.  MelZen^  139  N.  Y.  210 ;  N.  Y.  L. 
Jour.,  April  4,  1893.)  In  the  case  at  bar  the  plaintiff  has 
deprived  himself  of  the  right  to  recover  interest  upon  the  ten 
per  cent,  because  he  has  by  his  own  act  prevented  the  defend- 
ant from  using  the  money  pending  the  litigation.  {Stevens  v. 
Barringer^  13  Wend.  639  ;  Oshame  v.  Bank,  9  Whart.  738 ; 
R.  R.  Co.  V.  Carhart,  1  N.  Y.  S.  R.  426.) 

Oeorge  O.  De  Witt  for  respondents.  The  court  properly 
allowed  interest  on  the  whole  ten  per  cent  deposit,  which 
plaintiffs  are  entitled  to  as  part  of  their  damages.  {Pumpelly 
V.  Phelps,  40  N.  Y.  59 ;  Bmh  v.  CoU,  28  id.  261  ;  Cockrqft 
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V.  N.  T.^d:  n.  R.  R.  Co..  69  id.  201, 208 ;  Timly  v.  Kinsey, 
18  Hun,  255  ;  WohJfarth^.  Chamherlain,  14  Daly,  178  ;  Mar- 
grafy.  Muir,  57  N.  Y.  155 ;  Cockroft  v.  MuU^r,  71  id.  367 ; 
N.  r;,  Z.  jE  cfe  ir.  R.  R.  Co.  v.  Carhart,  1  K  T.  S.  E. 
426 ;  Sugden  on  Vendors,  237,  362,  645.) 

Per  Curiam,  We  agree  with  the  General  Terra  except  in 
the  matter  of  interest.  Of  the  moneys  sought  to  be  recovered, 
$30,719.61  were  deposited  by  the  defendant  on  April  17th, 
1890,  in  the  Union  Trust  Company  to  his  credit  as  executor 
and  were  to  draw  interest  at  the  rate  of  three  per  cent  per 
annum.  On  November  7th,  1890,  plaintiff  obtained  an  order 
in  this  action  directing  that  these  moneys  remain  on  deposit 
with  the  trust  company  until  the  further  order  of  the  court, 
and  enjoining  the  trust  company  meanwhile  from  making  any 
transfer,  payment  or  diBposition  of  the  money  or  any  part 
thereof.  The  plaintiff,  as  a  part  of  the  relief  prayed  for  in  the 
complaint,  demanded  that  pending  the  action  the  defendant  be 
directed  to  deposit  this  money  into  the  court,  there  to  remain 
subject  to  the  further  order  of  the  court,  and  in  the  judgment 
the  defendant  is  directed  to  draw  his  check  upon  the  trust 
company  for  the  sum  so  deposited,  with  the  accrued  interest,  in 
favor  of  the  plaintiff,  which  the  trust  company  is  directed  to 
pay  upon  presentation,  the  amount  so  paid  to  be  credited  to 
the  defendant  as  a  part  payment  of  the  judgment.  The  plain- 
tiff having  made  claim  to  this  particular  fund,  and  having  at 
his  instance  procured  the  court  to  enjoin  the  defendant  from 
uidng  the  money  in  any  other  way  than  by  continuing  it  on 
deposit  with  the  trust  company,  cannot  equitably  charge  the 
<Iefendant  with  a  greater  sum  for  interest  than  the  money  has 
earned.  From  the  time  the  order  was  obtained  directing  the 
money  to  remain  on  deposit  with  the  trust  company  until  the 
further  order  of  the  court,  the  money  was  in  the  custody  of 
the  court,  and  it  was  the  equivalent  of  a  payment  into  court  to 
await  iinal  judgment  in  the  cause. 

The  defendant  has  been  made  individually  liable  in  this 
action  ;  but  it  is  clear  that  as  to  this  part  of  the  fund  in  con- 
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troversy,  it  was  never  converted  by  him  to  his  use,  and  the 
plaintiff  has  been  permitted  to  recover  it  and  its  increase  in 
specie. 

We  thmk  the  judgment  should  be  modified  by  deducting 
therefrom  the  difference  between  three  and  six  per  cent 
interest  from  May  12,  1890,  to  March  29,  1892,  the  date  of 
entry  of  judgment,  being  the  sum  of  $1,733.09,  and  as  so 
modified^  the  judgment  should  be  afiirmed,  without  costs  to 
either  party  in  this  court. 

All  concur. 

Judgment  accordingly. 


John    Babth,  as  Oeneral    Assignee,  etc,    Bespondent,  «. 
Erastus  p.  Backus  et  al.,  Appellants. 

It  seems,  in  this  state  the  general  rule  that  the  validity  of  a.  transfer  of 
personal  property  is  governed  by  the  law  of  the  domicile  of  the  owner 
applies  to  voluntary  assignments  for  the  benefit  of  creditors,  and  the 
title  of  the  assignee  under  such  an  assignment,  made  in  another  state  or 
country  by  a  citizen  thereof,  and  valid  by  the  law  of  the  domicile,  will 
prevail  against  the  lien  of  an  attachment  issued  in  this  state  in  favor  of 
a  creditor,  levied  after  the  execution  of  the  assignment  upon  a  debt  or 
chattel  which  belonged  to  the  assignor,  provided  the  recognition  of  the 
assignee's  title  will  not  contravene  the  statutory  law  of  the  state,  or  be 
repugnant  to  its  policy. 

This  rule,  however,  does  not  apply  to  an  assignee's  title  to  personal  prop- 
erty, acquired  by  transfer  under  foreign  insolvent  or  bankrupt  laws, 
and  such  title  will  not  be  recognized  where  it  comes  in  conflict  with 
the  rights  of  creditors  pursuing  their  remedy  here,  although  the  pro- 
ceedings were  instituted  subsequent  to,  and  with  notice  of  the  transfer 

A  creditor  coming  here  from  the  domicile  of  the  debtor  and  pursuing  his 
remedy  by  attachment,  stands  upon  the  same  footing  in  this  respect 
and  has  the  same  right  of  priority  as  has  a  resident  creditor. 

The  provisions  of  the  statute  of  Wisconsin  in  reference  to  voluntary  assign- 
ments for  the  benefit  of  creditors,  as  amended  in  1889,  which  provide 
that  the  assignor  may  be  discharged  from  his  debts  as  part  of  the 
proceedings  under  such  assignment  upon  compliance  with  the  pro- 
visions of  the  act,  and  declare  that  every  creditor,  whether  resident 
or  non-resident,  who  accepts  a  dividend,  or  who  participates  in  the 
proceeding,  shall  be  bound  by  the  discharge;  also  that  a  creditor,  unless 
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he  comes  in  under  the  assignment,  shall  be  debarred  from  recovering 
anything  out  of  the  assigned  property,  save  a  share  in  a  surplus,  if  any 
remains  after  paying  the  participating  creditors  in  full,  are  in  the  nature 
of  a  bankrupt  act. 

An  assignment,  therefore,  under  the  statute  is  ineffectual  to  transfer  the 
title  of  the  insolvent  to  property  in  this  state,  as  against  an  attaching 
creditor  here;  and  this,  although  such  creditor  is  a  resident  of  Wisconsin. 

The  said  provision  of  the  Wisconsin  statute  providing  for  the  discharge  of 
insolvent  debtors  applies  to  corporations  as  well  as  to  individuals, 

(Argued  October  17»  1808;  decided  November  28,  1808.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  February  15, 1893,  which  affirmed  a  judgment 
in  favor  of  plaintifE  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  originally  by  plaintiff  as  general 
assignee  for  the  benefit  of  creditors  of  the  Wilkin  Manufactur- 
ing Company,  a  corporation  of  Wisconsin,  against  the  Canton 
Lumber  Company,  a  domestic  corporation,  to  recover  an 
amount  remaining  unpaid  on  a  bill  for  machinery  furnished 
by  said  Wisconsin  company  to  said  lumber  company.  It 
appeared  that  after  the  execution  of  the  assignment  and  before 
the  bringing  of  this  action,  the  sheriff  of  St.  Lawrence  county 
attached  said  debt  under  warrants  of  attachment  in  four 
several  actions.  Afterwards,  this  action  having  been  brought, 
the  amount  of  the  debt  was  paid  into  court  by  said  lum- 
ber company,  and  said  sheriff  and  the  attaching  creditors, 
who  were  New  York*  corporations,  were  substituted  as 
defendants. 

Further  facts  are  stated  in  the  opinion. 

NeUon  L.  Bobinaon  for  appellant.  The  statutes  of  Wis- 
consin, under  which  the  assignment  of  the  Wilkin  Manufactur- 
ing Company  was  made,  constitute  an  insolvent  law,  and  the 
assignee  obtained  no  title  to  the  property  in  question  as  against 
the  attaching  creditors  of  the  assignor.  (Burrill  on  Assign. 
§  303 ;  Bishop  on  Iijsolv.  Debtors,  §  236 ;  Willitts  v.  WaUe, 
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36  N.  Y.  577;  Kdly  v.  Crapo,  45  id.  86;  /T.  B(m&  v. 
Zacombe,  84  id.  367 ;  Eeynolds  v.  Adderiy  136  LT.  S.  348 ; 
Rhavm  v.  Pierce^  110  Hi.  350 ;  Tipton  v.  Ilubhwrd^  28  Oonn. 
274 ;  Payne  v.  Lester^  44  id.  196 ;  McChire  v.  Campbell^  71 
Wis.  350;  Hempsted  v.  TT.  i^.  cfe  Jif.  //i*.  Ci?.,  78  id.  375; 
Baldwin  v.  //ai?,  1  WaU.  223,  234;  Kelly  v.  i>rwry,  9 
Allen,  27 ;  Ilsley  v.  Merrianiy  7  Cush.  242 ;  Feaseiiden  v. 
Fri%,  2  Allen,  67;  Guernsey  v.  FbocZ,  130  Maes.  503; 
Helton  V.  Barton^  78  "Wis.  321.)  An  assignment,  whether 
made  on  the  motion  of  the  insolvent  or  by  decree  of  the  court, 
is  one  in  an  insolvency  or  bankruptcy  proceeding,  provided 
that  the  debts  due  from  the  insolvent  to  his  creditors  may  be 
compulsorily  discharged  in  that  proceeding.  (  Upton  v.  Hub- 
ha/rd,  28  Conn.  274,  283;  McClure  v.  Campbell,  71  Wis. 
350 ;  Mayer  v.  HeUma/n,  1  Otto,  496 ;  Wendell  v.  Lebon,  30 
Minn.  109,  234 ;  In  re  Mam,n,  32  id.  60 ;  Lord  v.  Meachamj 
Id.  66;  Bennett  v.  Denny,  24  K  W.  Rep.  193;  Simon  v. 
Manser,  23  id.  856.)  The  trial  court  erred  in  holding  that 
the  provision  of  the  statute,  allowing  the  assignor  to  obtain  a 
compulsory  discharge,  does  not  affect  a  general  assignment,  so 
as  to  make  it  a  proceeding  under  an  insolvency  law.  {Hemp- 
sted  V.  Bank,  78  Wis.  375;  Hdton  v.  Burton,  Id.  321.) 
The  court  below  erred  in  its  conclusion  that  a  corporation 
cannot  be  discharged  from  its  debts  under  the  statute,  but 
that  after  making  an  assignment  it  should  not  '^  be  enabled  to 
begin  anew  and  run  again  its  course."  {Sleeper  v.  Ooodwin, 
67  Wis.  577;  Morawetz  on  Priv.  (Jorp.  §  1010;  Beach  on 
Priv.  Corp.  §  782;  Cook  on  Stock  &  Stockholders,  §  631; 
Pmjoers  v.  H.  P.  Co.,  60  Wis.  23 ;  Mohr  v.  E.  Co.,  40  Minn. 
343 ;  DeRuyter  v.  Trustees,  3  N.  T.  238 ;  Burrill  on  Assign. 
[3d  ed.]  85,  401 ;  Ang.  &  Ames  on  Corp.  §  191 ;  Tripp  v. 
H.  N.  Bamic,  45  Minn.  383.)  The  assignment  made  in  Wis- 
consin by  the  Wilkin  Manufacturing  Company  was  repug- 
nant to  the  laws  and  policy  of  the  state  of  New  York.  There- 
fore, the  assignee  obtained  no  right  as  against  the  attaching 
creditors  to  property  situated  in  this  state  and  cannot  contest 
in  our  courts  claims  lawfully  levied   here,  upon  the  property 
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of  hiB  assignor  by  citizens  of  this  state,  or  by  any  other  per- 
sons lawfully  suing  in  its  courts.  {Harris  v.  Thompsouj  15 
Barb.  62;  RoUnson  v.  Bcmk  of  AUica,  21  K  Y.  406; 
Sibell  V.  Remaen^  33  id.  95 ;  Vanderpoel  v.  Oorma/riy  22  N. 
T.  Snpp.  541 ;  King  v.  Sa/rria^  69  N.  Y.  24 ;  ^ondhevm,  v. 
OUhert,  117  Ind.  71 ;  Phdps  v.  Borland,  103  K  Y.  406- 
410 ;  Wa/mer  v.  Jaffrwy,  96  id.  248 ;  Guillcmder  v.  Howell^ 
35  id.  657;  KeOer  v.  Parn^,  107  id.  83;  Green  v.  W.  L 
Works,  23  Atl.  Kep.  498 ;  Favlkner  v.  Hymcm,  142  Mass. 
53 ;  Ingraham  v.  6?^^,  13  id.  146 ;  Smith  v.  (7.  cfe  iT.  TT. 
^.  Ci>.,  23  Wis.  267 ;  Hyer  v.  Alexcmder,  108  111.  385 ; 
KeUey  v.  Crapo^  45  N.  Y.  95.)  PlaintifPs  objection  that  the 
attaching  creditors  bought  the  claims  of  the  "Wisconsin  cred- 
itors with  knowledge  of  the  assignment  is  untenable. 
(McClure  v.  Campbell,  71  Wis.  350 ;  Proctor  v.  Bamk  of 
RepvUic,  152  Mass.  223 ;  Warner  v.  Jaffray,  96  N.  Y.  254 ; 
H.  Bank  v.  Lacomhe,  84  id.  367.)  A  foreign  corporation 
may  assign  to  a  resident  a  claim  against  another  foreign  corpo- 
ration on  which  it  conld  not  itself  sue  here.  {McBride  v.  F, 
Ba/nk,  26  N.  Y.  450 ;  Petersen  v.  C,  Bam,\  32  id.  21,  40-48 ; 
Erwn  V.  O.  R.  cfe  N,  Co,,  28  Hnn,  269,  273.)  Money  in  the 
hands  of  an  oflScer  of  the  court  is  attachable.  {Ihirdop  v.  P. 
F.  Ins.  Co.,  74  K  Y.  145 ;   Wehle  v.  Conner,  83  id.  231.) 

Thomas  Spratt  and  Ledya/rd  P.  Hale  for  respondent.  A 
voluntary  general  assignment  for  the  benefit  of  creditors,  if 
valid  by  the  laws  of  the  state  where  made,  will  transfer  the 
title  to  personal  property  in  this  state,  including  a  debt  due 
from  a  resident.  (Ockermam,  v.  Cross,  54  N.  Y.  29  ;  Wa/mer 
V.  Jaffray,  96  id.  248 ;  Ackermam,  v.  Cross,  40  Barb.  465 ; 
KeUy  V.  Crapo,  45  N.  Y.  86,  90 ;  Boese  v.  King,  78  id.  471, 
476 ;  H  N.  Bank  v.  King,  10  Abb.  [K  C]  346 ;  (ymiU  v. 
Nagle,  Id  id.  399 ;  Moore  v.  WiUett,  35  Barb.  663 ;  Williams 
V.  IngersoU,  89  K  Y.  508,  523 ;  Ba/mett  v.  Kvnney,  147  U. 
S.476;  CaskieY.  Tr^J*^,2Wall.  131 ;  Bholeny.  Cleoeland, 
5  Mason,  174 ;  Li/vermore  v.  Jenckes,  21  How.  [U.  S.]  126 ; 
Frwnk  V.  Bohbitt,  155  Mass.  112 ;  Rosenthal  v.  M.  Ba/nk,  17 
SicKELS— Vol.  XCV.        30 
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Blatch.  318 ;  Scmderson  v.  Bradford,  10  N,  H.  260 ;  Ilm- 
ford  V.  Paine,  32  Vt.  442 ;  Means  v.  Hapgood,  19  Pick.  105 ; 
Law  V.  MiUa,  18  Penn.  St.  185 ;  May  v.  F.  N.  Bank,  122 
m.  551 ;  P.  M.  Go.  v.  White,  68  Ga.  96;  JuiUard  v.  May, 
130  111.  87;  Butler  v.  WendeU,  57  Mich.  62;  Weider  v. 
Maddox,  66  Tex.  372.)  The  New  York  court  will,  in  the 
exercise  of  judicial  comity,  treat  the  assigutneut  the  same  as 
the  Wisconsin  court  would  a  New  York  assignment.  {Mowry 
V.  Crocker^  6  Wis.  325,  330 ;  Smith  v.  a  A  N.  W.  R.  Co., 
23  id.  267 ;  Cook  v.  Van  Bom,  81  id.  291.)  The  defendants 
do  not  stand  in  the  position  of  New  York  creditors  who  have 
been  injured  by  this  assignment.  (Ba>eon  v.  Borne,  123  Penn. 
St.  452 ;  Baghy  v.  B.  B.  Co.,  86  id.  291 ;  Warner  v.  Jaffray, 
96  N.  Y.  248,  258 ;  Chafee  v.  F.  N.  Bank,  51  Maine,  514, 
525.)  Chapter  385  of  the  Wisconsin  Laws  of  1889  does  not 
include  a  corporation,  and  does  not  apply  to  this  assignment. 
{Sleeper  v.  Goodwin,  67  Wis.  577.)  The  right  of  a  corpora- 
tion to  make  an  assignment  in  Wisconsin  is  not  repugnant  to 
our  law,  as  it  relates  to  matter  of  form  and  not  of  substance ; 
it  is  a  matter  of  domestic  regulation,  and  does  not  permit  any 
diflEerent  disposition  of  the  assets  of  the  corporation  there  than 
would  be  had  under  a  receiver  in  New  York.  The  New  York 
court  will  look  to  the  intent  and  effect  of  the  transfer. 
{Ockerman  v.  Cross,  54  N.  Y.  29 ;  Warner  v.  Jaffray,  96  id. 
248,  258.)  The  right  of  a  corporation  to  make  an  assignment 
for  the  benefit  of  creditors  is  clear,  unless  prohibited  by  statute. 
{Be  Buyter  v.  St.  PauPs  Church,  3  N.  Y.  238,  242 ;  3  Barb. 
Ch.  119,  124;  3  R.  S.  [8th  ed.]  1729,  §  4;  Laws  of  1892, 
chap.  688,  §  48 ;  Laws  of  1890,  chap.  564,  §  48.) 

Andrews,  Ch.  J.  The  general  rule  that  the  validity  of  a 
transfer  of  personal  property  is  governed  by  the  law  of  the 
domicile  of  the  owner,  is  in  most  jurisdictions  held  to  apply 
to  a  transfer  by  voluntary  assignment  by  a  debtor  of  all  his 
property  for  the  benefit  of  creditors,  as  well  as  to  a  specific 
transfer  by  way  of  ordinary  sale  or  contract ;  and  the  title  of 
such  assignee,  valid  by  the  law  of  the  domicile,  will  prevail 
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against  the  lien  of  an  attachment  issned  and  levied  in  another 
state  or  country  subsequent  to  the  assignment,  in  favor  of  a 
creditor  there,  whether  a  citizen  or  non-resident,  upon  a  debt 
or  chattel  belonging  to  the  assignor,  embraced  in  the  .assign- 
ment, provided  the  recognition  of  the  title  under  the  assign- 
ment would  not  contravene  the  statutory  law  of  the  state,  or 
be  repugnant  to  its  public  policy.  The  decisions  are  not  uni- 
form, but  this  is  the  general  rule,  supported  by  the  prepon- 
derating weight  of  authority,  and  is  the  settled  law  of  this 
state.  {Ockerman  v.  Cross^  54  N.  Y.  29 ;  Bishop  on  Insol- 
vents, §§  241,  265 j  and  cases  cited.)  But  this  general  rule  is 
subject  to  a  qualification  established  in  the  jurisprudence  of  / 
the  American  states,  that  a  title  to  personal  property  acquired 
in  invitum  under  foreign  insolvent  or  bankrupt  laws,  good 
according  to  the  law  of  the  jurisdiction  where  the  pro- 
ceedings were  taken,  will  not  be  recognized  in  another 
jurisdiction  where  it  comes  in  conflict  with  the  rights  of 
creditors  pursuing  their  remedy  there  against  the  prop- 
erty of  the  debtor,  although  the  proceedings  were  insti- 
.tuted  subsequent  to  and  with  notice  of  the  transfer  in 
insolvency  or  bankruptcy.  {Holmes  v.  Hemsen,  20  Johns. 
229 ;  Kelly  v.  Crapo,  45  N.  Y.  87 ;  In  re  Waite,  99  id.  433  ; 
2  Kent  Com.  406,  407.)  This  exception  proceeds  upon  the 
view  that  to  give  eflfect  to  such  a  transfer  arising  by  operation 
of  law,  and  not  based  upon  the  voluntary  exercise  by 
the  owner  of  the  jus  disponefidij  would  l)e  to  give  the 
foreign  law  an  extra-territorial  operation,  which  the  rule  of 
comity  ought  not  to  permit  to  the  prejudice  of  suitors  in 
another  jurisdiction.  The  cases  in  this  state  since  the  case  of 
Holmes  v.  Hempen  (4  Jo.  CJi.  460),  in  which  the  chancellor 
sought  to  maintain  the  English  doctrine  on  the  subject,  have 
uniformly  sustained  the  rights  of  domestic  attaching  creditors 
against  a  title  under  a  prior  statutory  assignment  in  another 
state  or  country,  the  several  states  of  the  Union  being  treated 
for  this  purpose  as  foreign  to  each  other.  (  WUlitts  v.  Waiter 
25  N.  Y.  577;  Joknson  v.  Btmt,  23  Wend.  87;  KeU/i/  v. 
Crapoj  supra^ 
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The  general  question  in  this  case  involves  the  point  whether 
the  assignment  made  by  the  Wilkin  Manufacturing  Company, 
under  the  statute  of  Wisconsin,  is  to  be  treated  as  a  voluntary 
assignment,  not  in  conflict  with  our  laws  or  policy,  or  whether, 
in  view  of  the  compulsory  clauses  of  that  statute,  it  is 
to  be  regarded  as  in  the  nature  of  a  bankrupt  law,  and 
ineffectual  to  transfer  title  to  the  property  of  the  insol- 
vent in  our  jurisdiction  as  against  attaching  creditors.  In  con- 
sidering whether  the  title  of  the  assignee  in  Wisconsin  is  para- 
mount to  the  claims  of  creditors  here,  who,  subsequent  to  the 
assignment,  procured  attachments  against  the  debt  owing  to 
the  Wilkin  Manufacturing  Company  by  the  Canton  Lumber 
Company,  a  reference  to  the  Wisconsin  statute  under  which 
the  assignment  was  made,  becomes  important.  The  original 
statute  upon  the  subject  of  voluntary  assignments  by  fail- 
ing debtors,  was  similar  to  the  statute  in  this  state  upon  the 
same  subject.  It  was  a  statute  prescribing  the  conditions 
of  such  assignments  and  regulating  the  administration  of  the 
trust  for  the  protection  of  creditors.  In  1889,  radical  changes 
were  made  in  the  statutory  system  of  Wisconsin,  and  the  prior 
statute  was  amended.  The  amendments,  among  other  things, 
provided  that  the  assignor  in  a  voluntary  assignment  for  the 
benefit  of  his  creditors,  made  under,  or  in  pursuance  of  the 
laws  of  the  state,  "  may  be  discharged  from  his  debts  as  a  part 
of  the  proceedings  under  such  assignment,  upon  compliance 
witli  the  provisions  of  this  act."  It  further  declared  that  every 
creditor  of  the  insolvent  debtor  residing  within  or  without  the 
state  who  should  accept  a  dividend  out  of  the  assigned  estate, 
or  in  any  way,  by  proving  his  claim  or  otherwise,  participate 
in  the  proceedings  under  the  assignment,  shall  be  "  deemed  to 
have  appeared  in  the  matter  of  such  assignment  and  the  appli- 
cation for  a  discharge,  and  should  be  bound  by  any  order  or 
discharge  granted  by  the  court,"  subject  to  the  right  of  appeal. 
Under  the  statute,  a  creditor,  by  accepting  a  dividend,  thereby 
consented  to  a  discharge  of  the  debtor  from  the  portion  of  the 
debt  remaining  over  and  above  his  share  of  the  assets,  and 
unless  a  creditor  comes  in  under  the  assignment,  he  is  debarred 


1893.]  Babth  v.  Backus  et  al.  237 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Andbbws,  Gh.  J. 

from  receiving  anything  out  of  the  assigned  property,  unless 
indeed  a  surplus  should  remain  after  payment  of  the  partici- 
pating creditors  in  full,  although  it  seems  the  debt  would 
remain  as  a  claim  against  the  insolvent. 

The  power  to  discharge  a  contract  without  payment  or 
satisfaction  and  without  the  consent  of  the  parties,  is  a  power 
which  pertains  to  the  sovereign  alone.  The  statute  of  Wis- 
consin does  not  assume  to  discharge  the  debts  owing  by  the 
insolvent  assignor  absolutely.  But,  as  has  been  said,  it 
deprives  creditors  who  do  not  come  in  under  the  assignment, 
of  all  share  in  the  assigned  estate,  unless  in  the  improb- 
able contingency  ot  a  surplus.  This  coercive  feature  of  the 
scheme,  if  contained  in  a  voluntary  general  assignment  for  the 
benefit  of  oreditors,  would  render  the  assignment  void.  {Grover  ' 
V.  Wakemariy  11  Wend.  189.)  The  statute  of  Wisconsin, 
however,  incorporates  this  featui*e  and  the  law  is  recognized 
by  the  courts  of  Wisconsin  as  an  insolvent  law.  {Holton  v. 
Burton^  78  Wis.  321;  Hempsted  v.  Ins.  Co.y  Id.  375). 
This  court  had  occasion  in  the  case  of  Boeae  v.  King  (78 
N.  Y.  471),  to  consider  a  similar  provision  in  a  statute  of  Kew 
Jersey,  regulating  voluntary  assignments  for  the  benefit  of 
creditors  in  that  state,  and  it  was  assumed  that  the  provision 
in  that  act  was  in  the  nature  of  a  bankrupt  law.  EflEect  can-^ 
not  be  given  here  to  this  coercive  feature  in  the  Wisconsiik 
law,  except  by  giving  extra-territorial  effect  to'  the  law  of  that/ 
state.  The  assignor  had  no  power  to  make  such  a  condition^ 
and  if  it  is  legal  it  is  by  force  of  the  statute  alone.  Thia 
feature  is  one  of  the  distinguishing  tests  of  an  insolvent  o^ 
bankrupt  law.  The  assignment  was  voluntary  in  the  sense 
that  the  Wilkin  Manufacturing  Company  were  not  coerced 
into  executing  it,  and  the  title  to  the  property  was  vested  in 
the  assignee  by  its  own  act.  But,  whether  it  is  to  be  treated 
aa  voluntary  in  another  jurisdiction  when  the  claims  of  credit- 
ors there  are  in  question,  is  the  point.  The  assignment  pur- 
ports to  have  been  made  under  and  in  pursuance  of  the  law  of 
Wisconsin.  The  assignor,  by  proceeding  under  that  law,  pre- 
Bumably  designed  to  avail  itself  of  the  provision  for  a  dis- 
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charge.  This  could  only  be  accomplished  by  force  of  the  law. 
The  right  of  an  insolvent  or  bankrupt  to  initiate  voluntary 
proceedings  in  bankruptcy  is  a  common  feature  in  bankrupt 
laws,  but  that  fact  does  not  make  the  assignment  voluntary, 
so  as  to  give  extra-territorial  operation  to  the  proceedings. 
I  This  point  was  adverted  to  in  the  case  of  Upton  v.  Hubbard 
(28  Conn.  274),  where  the  court  said :  "  In  our  view  there  is 
essentially  no  difference  whether,  in  consequence  of  an  act  of 
bankruptcy,  as  in  England,  the  bankrupt's  estate  is  forced 
from  him,  or  he  himself  sets  the  law  in  motion  by  a  convey- 
ance in  bankruptcy  in  the  first  instance."  Under  the  Wis- 
consin statute  the  transfer  is  voluntary,  but  the  law  steps 
in  and  regulates  the  distribution  of  the  assigned  estate  in 
accordance  with  conditions  which  the  sovereign  alone  can 
prescribe.  It  would,  we  think,  be  disregarding  the  substance  to 
hold  that  the  voluntary  feature  of  the  law  distinguishes  it 
from  the  class  of  bankrupt  or  insolvent  statutes  which,  by  gen- 
eral consent  in  this  country,  are  held  to  be  ineffectual  to  trans- 
fer the  title  of  the  insolvent  to  property  in  another  state,  as 
against  attaching  creditors  there. 

It  is  insisted,  however,  in  behalf  of  the  plaintiff  that,  assum- 
ing that  the  title  of  the  assignee  would  be  subordinate  to  the 
lien  of  attachments,  issued  here  at  the  suit  of  resident  creditors, 
this  priority  cannot  be  claimed  in  behalf  of  Wisconsin 
creditors  who,  knowing  of  the  assignment,  seek  to  gain  a  pref- 
erence under  our  attachment  laws,  and  that  tlie  banks  to 
whom  the  claims  were  assigned  after  maturity,  and  who  took 
with  notice  of  the  assignment,  stand  in  no  better  position  than 
the  original  creditors.  In  some  of  the  states,  which  refuse  to 
recognize  the  validity  of  the  title  of  a  foreign  assignee,  even 
in  case  of  voluntary  assignment,  where  it  comes  in  conflict 
with  the  claims  of  domestic  creditors,  a  distinction  is  made, 
and  it  is  held  that  where  the  domicile  of  the  foreign  assignee 
and  the  creditor  is  the  same,  the  latter  will  be  bound  by  the 
title  of  the  former,  good  by  the  law  of  the  common  domicile. 
{May  V.  Wannetnacher^  111  Mass.  202 ;  Sanderson  v.  Brad- 
ford^ 10  N.  H.  260 ;  Moore  v.  BomieU,  2  Vroom,  90.)     The 
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principle  of  comity  in  these  states  is  held  to  apply  so  as  to 
subject  non-residents  to  the  operation  of  the  foreign  law,  but 
not  so  as  to  prevent  domestic  creditors  from  pursuing  their 
remedy  in  defiance  of  the  foreign  assignment.  {Faulkner  v. 
Ilyma/n^  142  Mass.  53.) 

The  question  is  not  an  open  one  in  this  state.  We  have 
refused  to  adopt  the  distinction  made  in  some  of  the  states, 
and  have  placed  the  right  of  a  creditor  coming  here  from  the 
state  of  the  common  domicile  upon  the  same  footing  as  that 
of  a  citizen  or  resident  ci  editor,  and  have  sustained  the  lien  of 
an  attachment  issued  here  at  the  instance  of  a  foreign  creditor 
after  proceedings  in  insolvency  had  been  instituted  in  the 
state  of  the  common  domicile  of  the  insolvent  and  creditor. 
{Ilibernia  Nath  Bank  v.  Lacomhe^  84  N.  Y.  367.)  There 
the  debtor  and  attaching  creditor  were  Louisiana  corporations. 
The  attachment  was  issued  after  the  debtor  bank  had  been 
placed  in  liquidation  under  the  laws  of  that  state  and  com- 
missioners had  been  appointed  to  take  possession  of  and 
administer  its  assets.  Danforth,  J.,  after  stating  the  general 
rule  that  the  law  of  Louisiana  could  have  no  operation  here, 
referring  to  the  point  now  under  consideration,  said :  "  The 
plaintiff,  as  we  have  seen,  although  a  foreign  creditor,  is  right- 
fully in  our  courts  pursuing  a  remedy  given  by  our  statutes. 
It  may  enforce  that  remedy  to  the  same  extent,  and  in  the 
same  manner,  and  with  the  same  priority,  as  a  citizen.  Once 
properly  in  court  and  accepted  as  a  suitor,  neither  the  law  nor 
court  administering  the  law  will  admit  any  distinction  between 
the  citizen  of  its  own  state  and  that  of  another."  How 
far  our  courts  wiir  enforce  the  title  of  a  foreign  assignee 
in  bankruptcy  as  between  the  assignee  and  the  bankrupt 
or  his  creditors,  where  all  the  parties  have  a  common 
domicile  abroad,  was  much  discussed  in  the  case  of  Abraham 
V.  Plestoro  (3  Wend.  548),  and  that  case,  with  others,  were 
re\iewed  in  the  case  of  In  re  Waits  (supra).  The  authority 
of  ffibemia  Ba/nk  v.  Lacomhe  upon  the  point  now  in  ques- 
tion was  expressly  recognized  and  approved  in  Warner  v. 
Jaffray  (96  N.  Y.  248),  and  it  must  be  regarded  as  establish- 
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ing  the  law  of  tlie  state  on  the  subject.  In  Warner  v.  Jaffray 
the  court  refused  to  interfere  with  liens  acquired  by  citizens 
of  this  state  upon  personal  property  in  another  state  under  the 
laws  of  that  state,  belonging  to  an  insolvent  resident  here, 
under  proceedings  commenced  after  a  voluntary  assignment 
for  the  benefit  of  creditors,  valid  by  the  laws  of  this  state,  haU 
been  made  and  delivered.  It  was  in  substance  held  tiiat 
creditors  of  the  assignor,  citizens  of  this  state,  were  not,  because 
of  such  citizenship,  precluded  from  taking  proceedings  in 
another  state  hostile  to  the  assignment,  for  the  purpose  of 
acquiring  priority  in  respect  of  personal  property  situated 
there  embraced  in  the  assignment.  (See,  also,  Johnson  v. 
Hunt^  sv^ra.)  The  courts  of  this  state  accord  to  our  citizens 
the  same  liberty  to  proceed  in  another  jurisdiction  in  hostility 
to  assignments  executed  here  which  they  accord  to  citizens  of 
other  states  coming  here  and  instituting  proceedings  in  hos- 
tility to  transfers  in  insolvency,  valid  by  the  laws  of  their 
domicile.  The  rule  in  New  York  on  the  question  is  also  the 
rule  in  other  states.  {McCUire  v.  Campbell^  Tl  Wis.  350 ; 
Mhawn  V.  Pearce^  110  111.  350 ;  Boston  Iron  Works  v.  Boa- 
ton  Loco7notive  WorkSj  51  Me.  585 ;  Upton  v.  Hvhbard^ 
siipra,)  It  follows,  therefore,  that  the  attachments  in  question 
created  valid  liens  on  the  debt  attached  in  priority  to  the  title 
under  the  assignment,  assuming  the  claim  of  the  plaintiff  that 
the  banks  stood  in  no  better  position  than  the  Wisconsin 
creditors. 

The  point  that  the  provisions  in  the  Wisconsin  statute  pro- 
viding for  a  discharge  of  insolvent  debtors  apply  to  natural 
persons  only,  and  not  to  corporations,  is  opposed  to  the  statu- 
tory construction  of  the  word  "  person,"  as  defined  in  the 
Revised  Statutes  of  that  state,  and  there  is  nothing  in  the 
charter  of  the  corporation,  so  far  as  appears,  or  in  the  statutes 
of  Wisconsin,  which  takes  from  this  corporation  the  general 
powers  which,  in  the  absence  of  any  statutory  or  charter 
restriction,  belong  to  corporations  to  make  an  assignment  in 
insolvency.  {DeRuyter  v.  St.  Peter's  Church,  3  N.  Y.  238.) 
This  judgment  is  not,  we  think,  in  accord  with  the  law  of  this 
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state,  and  must,  therefore,  be  reversed.  The  case  was  argued 
at  our  bar  with  great  ability,  and  the  researches  of  the  several 
counsel  have  materially  lightened  the  labors  of  the  court. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of      igg   176 
Anna  Seebeck,  as  Surviving  Executrix,  etc.,  Appellant.  "" 

By  the  will  of  S..  he  devised  certain  real  estate  to  his  sister  during  life, 
with  remainder  to  her  children  in  equal  shares.  It  was  provided  that, 
in  case  any  of  the  children  should  be  dead  leaving  lawful  issue,  the 
issue  should  take  the  share  the  parent  would  have  taken  if  living.  His 
residuary  estate  he  gave  to  said  children  *'  in  equal  shares,  to  have  and  to 
hold  the  same,  to  them,  their  executors  and  assigns  forever."  By  a 
codicil  he  revoked  the  clause  disposing  of  said  real  estate,  and  in  lieu 
thereof  directed  his  executors  to  let  the  same  and,  out  of  the  income, 
pay  the  sister  |600  annually  during  life,  and  pay  the  balance  to  the 
sister's  children  in  equal  shares.  He  also  modified  the  clause  giving  the 
remainder  to  the  children  by  providing  that  one  of  them  should  not 
receive  the  fee,  but  only  the  income  of  one- fourth  of  the  residuary 
estate  during  life,  the  fee  at  his  death  to  go  to  his  children.  At  the 
death  of  the  testator,  four  children  of  his  sister  were  living;  thereafter 
H.,  one  of  them,  died.  HM,  that  in  the  absence  of  evidence  that  the 
children  were  minors  living  together  as  one  family,  and  that  the  surplus 
income  was  designed  for  their  support  collectively,  the  children  did  not 
take  the  balance  of  the  income  as  a  class,  but  distributively ;  and  so,  that 
upon  the  death  of  H.,  the  surviving  children  did  not  become  entitled  to 
the  whole,  but  the  widow  of  H.,  who  was  sole  devisee  and  legatee 
under  his  will,  was  entitled  to  the  share  he  would  have  taken  if  living; 
that  the  right  of  the  four  children  to  the  real  estate  and  the  surplus 
income  vested  in  them  on  the  testator's  death,  and  the  enjoyment  only 
of  possession  of  the  fee  was  postponed. 

(Argued  October  19,  1893;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 

Court  in  the  second  judicial  department,  entered  upon  an  order 

made  December  14,  1892,  which  affirmed  a  decree  of  the 

Surrogate's  Court  of  Kings  county  adjudging  that  Anna  M. 
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Tienken  had  no  interest  in  the  BjirphiB  income  of  the  estate  of 
John  H.  Seebeck,  deceased. 

Appeal,  also,  from  an  order  of  said  General  Term,  made 
February  10,  1892,  which  reversed  an  order  of  said  Smro- 
gate's  Court  denying  a  motion  to  dismiss  the  petitions  of  Anna 
M.  Tienken  and  others,  as  executors. 

This  proceeding  was  instituted  by  Anna  M.  Tienken,  indi- 
vidually, and  Anna  M.  Tienken  and  John  S.  Gage,  as  execu- 
tors of  Henry  M.  Tienken,  deceased,  to  compel  the  sole 
surviving  executrix  and  trustee  of  and  under  the  last  will  and 
testament  of  John  H.  Seebeck  to  account  and  pay  over  the 
surplus  income  in  the  hands  of  said  executrix  and  trustee  of 
said  John  H.  Seebeck,  deceased,  which  the  said  Henry  M. 
Tienken  would  have  been  entitled  to  if  living. 

The  substance  of  the  provisions  of  the  will  of  said  John  H. 
Seebeck,  and  the  facts,  so  far  as  material,  are  stated  in  the 
opinion. 

Theodore  N.  Melvin  for  appellant.  The  decree  of  the 
Surrogate's  Court  should  adjudicate  upon  the  right  of  this 
appellant  to  the  remainder  in  fee  of  the  realty,  under  the  See- 
beck wm.  (Code  Civ.  Pro.  §§  2472,  2481,  2717,  2726,  2730; 
Biggs  v.  Cragg^  89  N.  T.  479 ;  In  re  Verptancky  91  id.  437 ; 
Purdy  V.  Ilayt^  92  id.  446 ;  Dubois  v.  Brovm^  1  Dem.  317 ; 
In  re  Thompson,^  5  id.  117 ;  Garlock  v.  Vandevort^  128  N".  Y. 
374 ;  In  re  TienJcen,  131  id.  391.)  By  the  16th  clause  and  by 
the  17th  clause,  as  modified  by  the  codicil,  testator  devised 
his  houses  and  lots  on  Nassau  and  Bridge  streets  to  his  wife 
for  life,  or  widowhood,  and  after  her  death  or  re-marriage,  to 
the  children  of  his  sister,  Anna  Tienken.  This  language  con- 
ferred a  present  vested  remainder  upon  each  child  of  Anna 
Tienken,  the  possession  alone  of  which  was  postponed. 
{Nelson  v.  Bussell,  135  N.  Y.  137;  1  Jarman  on  Wills 
[5th  Am.  ed.],  287;  2  id.  458,  702;  Clark  v.  Lynch, 
46  Barb.  81;  Tucker  v.  Bishop,  16  K  Y.  402;  Camp- 
hell  V.  Bawdon,  18  id.  415 ;  Ferrer  v.  Pyne,  81  id.  285 ; 
Goebel  v.  Wolf,  113  id.  405 ;  In  re  Tienken,  131  id.  391 ; 
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Moore  v.  Lyons^  25  Wend.  119 ;  Trwcer  v.  SchneU^  20  N". 
Y.  92 ;  Hopkins  v.  IlopkinSy  1  Hun,  355 ;  Livingston  v. 
Green,  52  N.  Y.  124 ;  Kelly  v.  Kelly,  67  id.  50 ;  In  re  Meyer, 
57  How.  Pr.  207 ;  Emhury  v.  Sheldon,  68  N.  Y.  233 ;  Cim- 
verse  v.  Kellogg,  7  Barb.  590 ;  Stevenson  v.  Lesley,  70  N.  .Y. 
515 ;  ^  r^  ]r<?Z&,  113  id.  403 ;  Qua<;k€nhos  v.  Kingslcmd, 
103  id.  128 ;  /n  re  N.  T.,  L,  &  W.  Co,,  105  id.  89.)  The 
portion  of  the  income  to  which  Henry  M.  Tienken  would 
have  been  entitled  had  he  sui-vived,  follows,  and  is  an  adjunct 
of  the  estate  which  he  took,  and  his  devisee  is  entitled  to  it, 
for  "  when,  in  consequence  of  a  valid  limitation  of  an  expect- 
ant estate,  there  shall  be  a  suspense  of  the  power  of  alienation 
or  of  the  ownership  during  the  continuance  of  which  the 
rents  and  profits  shall  not  be  disposed  of,  and  no  valid 
direction  for  their  accunmlation  is  given,  such  rents  and 
profits  shall  belong  to  the  persons  presumptively  entitled  to 
the  next  eventual  estate."  (1  R.  S.  §  40 ;  Goebel  v.  Wolf, 
113  N.  Y.  405,  415 ;  In  re  Tienken,  13  id.  391 ;  Byrnes  v. 
StUwell,  103  id.  458 ;  2  Jarman  on  Wills  [5th  Am.  ed.],  469 ; 
Bates  v.  Hillman,  43  Barb.  647 ;  Vanderpoel  v.  Loew,  112 
N.  Y.  177  ;  Smith  v.  Edwards,  88  id.  103 ;  Uaxton  v.  Corse, 
2  Barb.  Ch.  518 ;  Kilpat/rick  v.  Judson,  15  N.  Y.  326  ;  GiJn 
man  v.  Reddington,  24  id.  9 ;  Mamice  v.  Mwaice,  43  id.  373 ; 
Robinson  v.  Robinson,  5  Lans.  165 ;  Embury  v.  Sheldon,  68 
N.  Y.  238 ;  Delafield  v.  Shipman,  103  id.  463 ;  Scliermer- 
horn  V.  Cotting,  131  id.  59  ;   Waf^ner  v.  Dv/rant,  76  id.  137.) 

Matthew  Hale  and  Wm.  D,  Veeder  for  respondents.  There 
was  no  bequest  or  devise  of  the  rents  and  profits  or  income  of 
the  property  in  question.  (1  R.  S.  732,  734,  §§78,  95.)  The 
intention  of  the  testator  clearly  was  to  give  an  annuity  of 
$600  to  his  sister,  to  be  paid  to  her  quarterly,  and  to  give  to 
each  of  his  sister's  children  an  annuity,  the  amount  of  which 
should  be  equal  to  one-fourth  of  the  balance  of  the  income  of 
the  property  during  their  mother's  life,  after  paying  taxes, 
assessments,  insurance  and  repairs.  Such  annuities,  in  the 
absence  of  any  provision  in  the  will  to  the  contrary,  were 


244  Mattbb  of  Sbebbok,  [Nov., 

Statement  of  case.  [Vol.  140. 

limited  to  the  respective  lives  of  the  beneficiaries  thereof. 
{Blewitt  V.  Roberts^  10  Sim.  491;  Yates  v.  Madden^ 
13  M.  &  G.  532;  NichoU  v.  Hawkes,  10  Hare,  342; 
Lett  V.  Randall^  2  DeG.,  F.  &  J.  368;  Croohe  v. 
Comity  of  Kings^  97  K  Y.  421.)  The  children  of  Anna 
Tienken,  in  the  substitute  for  the  nineteenth  item  contained  in 
the  codicil,  are  referred  to  as  a  class  and  not  severally  or  indi- 
vidually. {Delaney  v.  McOormack^  88  N.  Y.  174 ;  Teed  v. 
Morton,  60  id.  602 ;  Bowditch  v.  Ayrault,  138  id.  222 ;  In  re 
Corlass,  L.  R.  [1  Ch.  Div.]  460.)  The  twentieth  item  of  the 
will  does  not  aflEect  the  question  as  to  the  title  to  the  income 
under  the  substitute  for  the  nineteenth  item  contained  in  the 
codicil.  {Ilarvey  v.  Strdcey,  1  Dr.  Ch.  73  ;  In  re  Susajini^ 
26  Wkly.  Rep.  93.)  None  of  the  items  of  the  will  or  codicil, 
except  the  substitute  for  the  nineteenth  item  contained  in  the 
codicil,  relate  to  or  affect  the  question  of  distribution  of 
income,  which  was  the  only  question  before  the  surrogate  in 
this  case.  The  surrogate  had,  therefore,  no  jurisdiction  to 
construe  any  other  provisions  of  the  will.  {In  re  Verplayxckj 
91  N.  Y.  439,  450 ;  Garlock  v.  Yandervort,  128  id.  374.) 
The  income  due  Henry  M.  Tienken  at  the  time  of  his  death 
was  properly  charged  with  its  proportionate  share  of  the  taxes 
on  the  realty  for  the  year  1889.  {In  re  Bahcock,  115  N.  Y. 
450.) 

George  F.  Martens  for  John  H.  Tienken,  respondent. 
Anna  M.  Tienken  is  not  entitled  to  any  interest  in  the  estate 
and  it  was  the  intention  of  the  testator  that  the  corpus  of  the 
estate  should  not  vest  until  the  death  of  his  wife.  {Delafield 
V.  Shipman,  103  N.  Y.  463 ;  Shipman  v.  Rollins,  98  id.  311, 
324 ;  Warner  v.  Dura/iit,  76  id.  133, 136 ;  Smith  v.  Edwards, 
88  id.  92,  103,  104 ;  KeUo  v.  LoriUard,  85  id.  177;  YinceiU 
V.  Newh/ouse,  83  id.  505 ;  Magaw  v.  Field,  48  id.  668 ;  Shan- 
non V.  Pickell,  55  Hun,  127 ;  Delaney  v.  McCormack,  88  N. 
Y.  174,  183 ;  Teed  v.  Morton,  60  id.  502,  506 ;  Pal^ner  v. 
Horn,  84  id.  516,  520 ;  Ferrer  v.  Pyne,  81  id.  281,  285  ; 
Pv/rdy  V.  Ilayt,  92  id.  446,  452.)    The  contention  that   the 
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Surrogate's  Court  had  the  power  to  couBtrue  the  will  in  all  its 
provisions,  irrespective  of  whether  the  question  is  material  or 
not,  is  not  well  made.  {KeUey  v.  Van  Camp^  3  Dem.  530 ; 
In  re  Verplanck^  91  N.  Y.  439.)  The  Surrogate's  Court  has 
no  jurisdiction  either  direct  or  incidental  to  determme  the 
construction  and  effect  of  devises,  or  other  questions  affecting 
real  property.  {Bevan  v.  Cooper^  72  N.  Y.  317.)  The  income 
due  Henry  M.  Tienken  at  the  time  of  his  death,  October  31, 
1889,  was  chargeable  with  its  proportionate  share  of  the  tax 
on  the  realty  for  that  year,  and  the  surrogate  was  right  in 
passing  the  account  of  the  executors  which  so  charged.  {In  re 
Babcock,  115  N.  Y.  450.) 

Maynard,  J.  By  the  nineteenth  clause  of  a  will  made  May 
20,  1880,  the  testator  devised  to  his  sister  certain  real  property 
in  tlie  city  of  Brooklyn  during  her  life,  with  remainder  to  her 
children  in  equal  shares,  and  in  case  any  of  the  children  should 
be  dead  leaving  lawful  issue  surviving  such  issue  should  take 
the  share  which  the  parent  would  have  taken  if  living.  By 
the  twentieth  clause  he  gave  the  residue  of  his  estate  to  his 
sister's  children  in  equal  shares,  to  have  and  to  hold  the  same 
to  them,  their  executors,  administrators  and  assigns  forever. 
By  the  third  paragraph  of  a  codicil  made  April  9,  1881,  he 
revoked  and  annulled  the  nineteenth  clause  of  his  wall,  and  in 
lieu  thereof  he  directed  his  executors  to  let  the  premises 
described  therein,  and  out  of  the  income  arising  therefrom,  to 
pay  to  his  sister  the  sum  of  six  hundred  dollars  annually  in 
quarterly  installments,  and  to  pay  over  the  balance  of  the  net 
income  to  his  sister's  children  in  equal  shares.  He  made  some 
other  changes  in  his  will  not  now  material  to  be  noticed,  and 
ratified  and  confirmed  it  in  all  other  respects.  The  provision 
of  the  codicil  was  thus  substituted  for  the  nineteenth  clause  of 
the  will  in  its  entirety ;  and  the  legal  effect  of  the  instrument, 
so  far  as  it  disposed  of  the  real  property  in  question,  was  to 
devise  it  to  the  sister's  children,  subject  to  the  execution  by 
his  executors  of  a  power  in  trust  to  let  it  for  the  lifetime  of 
the  sister  and  pay  to  her  annually  the  sum  of  six  hundred 
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dollars,  and  to  her  children  in  equal  sliares  the  balance  of  the 
net  income.  The  testator  died  in  1881.  Four  children  of  liia 
sister  were  then  living,  of  whom  Henry  M.  Tienken  was  one. 

The  executors  rented  the  real  property  and  distributed  the 
income  as  required,  until  October  31,  1889,  when  Henry  M. 
Tienken  died,  which  event  gave  rise  to  the  present  contro- 
versy. It  was  then  insisted  by  the  surviving  children  of  the 
testator's  sister  that  the  personal  representatives  of  the  deceased 
brother  were  not  entitled  to  share  in  the  distribution  of  the 
balance  of  the  net  income  of  this  real  property ;  that  the 
executors  were  directed  to  pay  it  to  the  sister's  children,  and 
that  they  took  as  a  class  and  not  distributively,  and  that  upon 
the  death  of  Henry  M.  Tienken  tlie  surviving  children  became 
entitled  to  the  whole.  Tlie  surrogate  decided  otherwise,  and 
held  that  the  widow  of  Henry  M.  Tienken,  who  was  the  sole 
devisee  and  legatee  under  liis  will,  was  entitled  to  'the  share  of 
the  income  which  he  would  have  taken  if  living. 

The  general  term  reversed  the  order  of  the  surrogate  and, 
by  a  divided  court,  affirmed  the  decree  made  in  accordance 
with  their  decision,  and  held  that  tlie  surviving  children  took 
the  entire  surplus  income,  to  the  exclusion  of  the  representa- 
tive of  the  deceased  child,  and  the  correctness  of  this  decision 
presents  the  only  question  involved  in  this  appeal. 

The  respondents  rely  upon  the  rule  that  where  there  is  no  gift 
except  by  a  direction  to  executors  or  trustees  to  pay  or  divide 
at  a  future  time,  the  gift  does  not  vest  in  the  beneficiary  until 
that  time  arrives,  and  inasmuch  as  in  the  nineteenth  clause 
of  the  will,  as  modified  by  the  codicil,  there  is  no  gift  in  express 
terms  to  anybody,  but  merely  a  direction  to  rent  the  property 
and  distribute  the  income  from  time  to  time,  only  such  persons 
are  entitled  to  share  in  the  distribution  as  correspond  to  the 
designated  class  of  beneficiaries  existing  at  the  time  when  each 
distribution  is  made.  But  the  law  favors  the  vesting  of  lega- 
cies, and  this  rule  has  many  exceptions  engrafted  upon  it,  not 
the  least  important  of  which  is  that  it  must  be  subordinated 
to  the  intent  of  the  testator,  to  be  gathered  from  the  entire 
testamentary  scheme.    (Bowditch  v.  Ayranlt^  138  N".  Y.  222.) 
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It  is  evident  that  the  primary  object  of  the  creation  of  the 
power  in  trust  in  this  case  was  to  secure  to  the  testator's  sister 
an  annual  income  of  six  hundred  dollars,  payable  out  of  the  rents 
of  the  real  property,  and  the  same  persons  are  made  the  bene- 
ficiaries of  the  balance  of  the  income,  who  will  become  enti- 
tled to  the  corpus  of  the  estate  after  the  death  of  the  sister. 
It  is  conceded  that  the  power  in  trust  will  ftot  survive  her 
death,  and  that  all  of  her  children  acquired  a  present  vested 
title  in  the  real  property  immediately  upon  the  death  of  the 
testator,  subject  only  to  the  execution  of  the  trust  power. 
These  two  clauses  of  the  will  are  closely  related,  and  should 
receive  the  same  construction  as  would  be  given  them  if  both 
had  been  incorporated  in  the  same  paragraph.  The  testator's 
object  is  very  clear.  He  sought  to  secure  to  his  sister  a  defi- 
nite annual  income  out  of  the  rents  and  profits  of  certain  real 
property,  wliich  he  had  devised  to  her  children  in  equal  shares ; 
but  as  these  rents  and  profits  might  be  more  than  suflicient  to 
produce  the  required  income  for  his  sister,  he  provides  that 
her  children,  who  are  upon  her  death  entitled  to  the  real 
property  itself,  shall  take  the  balance  of  the  income  in  equal 
shares.  The  title  to  this  part  of  the  income  was  to  vest  in  the 
same  parties  as  the  body  of  the  estate  which  produced  it,  and 
precisely  the  same  words  are  used  to  denote  the  beneficiaries 
in  the  one  case  as  the  other.  There  are  no  words  of  survivor- 
ship, and  no  good  reason  has  been  shown  or  suggested  why  it 
should  be  held  that  the  cliildren  of  the  sister  should  take  as  a 
class  in  one  case,  and  distributively  in  the  other.  It  does  not 
appear  that  they  were  minors  living  together  as  one  family, 
and  that  this  income  was  designed  for  their  support  collec- 
tively. It  is  more  reasonable  to  infer  that  he  intended  that 
the  gift  of  the  surplus  income  should  take  the  same  direction 
as  the  land  out  of  which  it  issued.  The  children  of  the  sister 
took  the  income  as  tenants  in  common,  and  not  as  joint  ten- 
ants. It  was  to  be  divided  between  them  in  equal  shares,  and 
any  mode  of  expression  which  denotes  a  severance  is  sufficient 
to  create  a  tenancy  in  common.  By  the  well-settled  rules  of 
testamentary  construction  the  children  referred  to  are  those 
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living  at  the  testator  s  death.  The  rights  of  after-born  chil- 
dren are  not  involved. 

We  think  the  intent  of  the  testator  is  further  evidenced  by 
the  modification  of  the  twentieth  clause  made  by  the  fourth 
paragraph  of  the  codicil,  where  he  provides  that  one  of  the 
children  shall  not  receive  the  fee,  but  only  the  income  of  one- 
fourth  of  the  residuary  estate  during  his  lifetime,  and  that  the 
fee  shall  go  to  his  children  after  his  death.  It  is  evident  that 
he  contemplated  a  division  of  income  into  four  equal  parts  to 
correspond  with  the  number  of  children  living  at  his  death. 
Sut,  under  the  claim  of  the  respondent,  if  all  the  children 
except  this  one  should  die  in  the  lifetime  of  the  mother,  he 
would  be  entitled  during  her  life  to  the  entire  surplus  income. 

We  think  in  the  present  case  that  it  is  clear  that  the  testator 
intended  that  the  right  of  his  sister's  children  to  this  real 
property  and  to  the  surplus  income  should  vest  in  them  imme- 
diately upon  his  death,  and  that  the  enjoyment  only  of  the 
possession  of  the  fee  should  be  postponed,  and  that  it  is  not 
distinguishable  in  principle  from  Ooebel  v.  TFi?/f  (113  N.  Y. 
405)  and  In  re  Tienken  (131  id.  391). 

The  judgment  and  order  of  the  general  term  and  the 
decree  of  £he  surrogate  must  be  reversed  and  the  order  of  the 
surrogate  appealed  from  affirmed,  with  costs  in  this  court  to 
the  appellant,  to  be  paid  out  of  the  estate,  and  the  proceeding 
remitted  to  the  surrogate's  court  for  a  further  hearing. 

All  concur. 

Judgment  accordingly. 
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fraud,  and  that  the  other  party  acted  freely  and  intelligently. 

Where  a  common-law  seal  is  alwent  from  an  instrument  required  to  be 
under  sealj  but  it  shows  upon  its  face  that  the  party  executing  it 
intended  to  seal  it,  a  (*ourt  of  equity  will  a.ssunie  that  it  is  sealed,  and 
grant  the  same  relief  as  if  such  a  seal  was  attached. 

C,  a  woman  eighty  years  of  age,  executed  and  delivered  to  II.,  her  son- 
in-law,  who  was  also  her  trusted  and  confidential  adviser  and  agent,  and 
to  her  son  J.,  an  instrument  under  seal,  by  which  she  conveyed  to  them 
certain  railroad  bonds,  which  had  been  for  some  time  previous  in  the 
custody  of  H.,  in  trust  to  pay  a  portiimof  tlie  inccmieto  each  of  certain 
beneficiaries  named  during  life,  and  upon  the  death  of  each  the  princi- 
pal to  go  to  the  trustees.  No  power  of  revocation  was  reserved  in  the 
instrument.  II.  died  and  C.  executtHl  another  instrument  by  which 
8.  was  appointed  trustee  in  the  place  of  H.  C.  thereafter  executed  an 
instrument,  revoking  and  annulling  the  trust  deed  and  the  appointment 
of  S.  In  an  action  to  procure  a  revocation  of  the  trust,  the  referee 
found  that  C.  did  not,  at  the  time  of  the  execution  and  delivery  of  the 
first  instrument,  know  that  its  legal  effect  was  to  make  the  disposition 
of  the  b<mds  irrevocable.  It  appwired  that  at  the  time  she  signed  the 
instrument  S.,  although  the  bulk  of  her  property  was  apparently  dis- 
posed of  thereby,  also  executed  a  will.  JleM,  that,  under  the  circum- 
stances, it  devolved  upon  the  triLStees  to  show  that  the  transfer  was  the 
voluntary,  intelligent  act  of  the  party  making  it,  and  that  its  nature 
and  effect  were  clearly  understood  by  her,  and  as  the  proof  did  not 
warrant  that  conclusion,  the  General  Term  was  warranted  in  reversing 
the  judgment  entered  upon  the  report  of  the  referee  in  favor  of  the 
defendant. 

C.  brought  this  action  to  reform  the  tnist  instrument  by  inserting  therein 
a  power  of  revocation.  Subsequently  she  died,  and  plaintiff,  as  her 
executor,  was  appointed  temporary  administrator.  The  action  was  by 
order  of  the  court  revived,  and  plaintiff  permitted  to  serve  a  supple- 
mental complaint  as ' '  he  may  be  advised . "  Such  complaint  stated  all  the 
SicKBLs— Vol.  XCV.        32 
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facts,  including  the  revocation.  The  relief  demanded  was  a  reform  of 
the  instrument,  and  that  the  trustees  deliver  up  the  bonds  to  plaintiff  or 
account  for  the  same,  and  for  other  relief.  Held,  that  the  allegations  as 
to  the  revocation  of  the  trust  did  not  relate  to  matters  occurring  subse- 
^)fuent  to  the  commencement  of  the  action,  and  so  were  not  properly 
Inserted  in  the  supplemental  complaint;  but  as  it  did  not  appear  defend- 
ants made  any  motion  to  correct  it,  and  it  did  appear  that  on  the  trial 
plaintiff  requested  leave  to  amend  the  complaint  by  inserting  the  same 
allegation,  which  was  granted  without  objection  or  exception,  the  action 
might  be  regarded  as  one  to  miike  an  actual  revocation  of  the  two 
instruments  effective,  and  it  appearing  that  a  power  of  revocation  should 
have  been  inserted,  equity  would  regard  it  as  done. 

Also,  held,  that  the  instrument  waa  not  ratified  by  the  application  for  and 
the  appointment  of  a  new  trustee,  in  the  absence  of  evidence  that 
C.  then  had  information  that  the  paper  was  not,  in  its  terms  and 
legal  effect,  what  she  intended  it  to  be;  tliat  to  effect  a  ratification 
it  was  necessary  to  show  that  she  Intended  such  a  result  after  knowledge 
of  all  the  facts. 

It  was  claimed  by  defendants  that  the  instrument  of  revocation  was  inop- 
erative, as  it  was  not  under  seal  and  was  not  delivered.  The  signature 
of  C.  is  followed  by  the  letters  L.  S.  in  bmckets.  JTeld,  that  as  this 
evidenced  an  intention  to  seal  the  instrument,  it  would,  if  necessary,  be 
considered  as  sealed;  but  that  as  the  trust  instrument  was  a  mere  assign- 
ment of  personal  property,  a  seal  was  not  requisite;  and  that,  in  the 
absence  of  any  provision  in  the  trust  instrument  as  to  the  method  of 
revocation,  neither  a  seal  or  delivery  was  necessary  to  the  validity  of  the 
revoaition. 

(Argued  October  24,  1893;  decided  November  28,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  12,  1892,  which  reversed  a 
judgment  in  favor  of  defendants  entered  upon  the  report 
of  a  referee  and  gi-anted  a  new  trial. 

This  action  was  brought  originally  in  September,  1890,  by 
Ann  E.  Crouse,  plaintiffs  intestate,  to  reform  a  trust  deed 
executed  by  her,  and  to  establish  her  right  to  alter  or  revoke 
the  disposition  of  her  property  made  therein,  and  for  a 
delivery  of  the  property  therein  described,  or  of  any  property 
taken  in  place  thereof,  and  for  an  accounting  and  paying  over 
of  any  income  not  previously  paid  over. 

Ann  E.  Crouse  died  in  June,  1891,  and  plaintiff,  an  exec- 
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utor  Tinder  her  will,  having  been  appointed  temporary  admin- 
istrator, the  action  was  continued  in  his  name. 
Further  facts  are  stated  in  the  opinion. 

Z.  K  Warren  for  appellants.  The  referee  having  decided' 
upon  conflicting' evidence,  and  there  being  sufiicient  evidence 
in  the  case  to  support  his  findings,  the  General  Term  should 
affirm  the  judgment,  even  though  the  same  evidence  in  its 
opinion  might,  in  the  first  instance,  have  warranted  a  contrary 
conclusion.  {Baird  y.  Mayor ^  etc.^  96  W.  Y.  567;  Roosa  v. 
Smith,  17  Hun,  138 ;  Aldridge  v.  Aldridge,  120  N.  Y.  614.) 
The  appellant  having  omitted  any  statement  that  the  case 
contains  all  the  evidence  given  upon  the  trial,  the  General 
Term  had  no  right  to  reverse  the  judgment  upon  questions  of 
fact.  This  question  was  distinctly  raised  at  General  Term. 
{Porter  v.  Smith,  107  K  Y.  531 ;  nalj>in  v.  Ins,  Co,,  lia 
id.  165;  Aldr^idge  v.  Aldridge,  120  id.  614;  Lowery  v. 
EraUne,  113  id.  52 ;  Flack  v.  ViL  of  Green  Island,  122  id. 
117;  Travis  v.  Trains,  Id.  449.)  The  referee's  conclu- 
sion of  law  that  the  complaint  should  be  dismissed  is  sustained 
by  a  great  preponderance  of  evidence,  and  is  correct.  {liar- 
nett  V.  B.  S.,  etc.,  Ji,  Co.,  17  J.  &  S.  185  ;  Cudnej/  v.  Cudney^, 
68  N".  Y.  148 ;  Fellows  v.  Heerrnans,  4  Lans.  230 ;  Dupre  v. 
Thompson,  4  Barb.  279 ;  Ilxint  v.  Rousmaniere,  1  Pet.  1.) 
No  incompetent  evidence  was  admitted  or  competent  evi- 
dence rejected  which  has  aflfected  the  result,  in  violation  of 
substantial  justice.  {Hohart  v.  Ilolart,  62  X.  Y.  80 ;  Foote 
V.  Beecher,  78  id.  155;  Bardin  v.  Stephenson,  75  id.  164; 
Bank  v.  Dearborn,  20  id.  244 ;  Forrest  v.  Forrest,  25  id. 
501,  510 ;  Code  Civ.  Pro.  §§  829,  835.)  The  issues  raised  by 
the  supplemental  complaint  were  not  properly  in  the  ease,. 
and  they  must  be  disregarded  by  the  court.  (Code  Civ.  Pro. 
§  723 ;  Bockes  v.  Lansing,  74  N".  Y.  437 ;  Joslyn  v.  Joslyn^ 
9  Hun,  388  ;  DudUy  v.  Scranton,  57  N.  Y.  424  ;  Tiffany  \. 
Bowermam,,  2  Hun,  643;  Slauson  v.  EngUhart,  34  Barb. 
198.)  The  trust  deed  of  August  24,  1883,  was  not  revoked 
on  July  30,  1890,  or  at  any  time  in  the  lifetime  of  Ann  E. 
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Crouse.  {Allen  v.  Jaquish,  21  Wend.  628  ;  £ddy  v.  GraveSj 
23  id.  82 ;  Howard  v.  Cooper^  1  Hill,  44 ;  Bronson  v.  Fitz- 
Patrick,  Id.  185 ;  Fiaher  v.  HaU,  41  N.  T.  416 ;  Day  r. 
Mooney,  6  T.  &  C.  382 ;  Jackson  v.  Perkins,  2  Wend.  308, 
315 ;  Younge  v.  Guilbeau,  3  Wall.  636.)  The  action  abat^ 
by  the  death  of  Mrs.  Crouse.  (Code  Civ.  Pro.  §  755 ;  (7.  S. 
S,  Co.  V.  Yoorhis,  104  N.  Y.  525 ;  Matthews  v.  Camxd  Co,, 
20  Hun,  427 ;  McKeen  v.  Fish,  33  id.  28 ;  Brackett  v.  Gris- 
wold,  103  N.  Y.  425.)  As  the  granting  of  a  new  trial  and 
the  further  prosecution  of  this  action  cannot  result  in  a  judg- 
ment for  plaintiif,  the  difimissal  of  tihe  complaint  should  be 
affirmed.  (Redf.  Sur.  Rrac.  266;  Greenwood  v.  Holbrook, 
111  N.  Y.  465;  Griswold  v.  Sawyer^  125  id.  411 ;  Moore  v. 
Hegeman,  6  Hun,  290.) 

Sidney  Williams  for  appellants  Gantz. 

E,  B*  Bamum  and  George  {?•  Barnum  for  respondent. 
The  objection  that  the  relief  demanded  in  the  supplementary- 
complaint,  made  after  the  death  of  the  plaintiff,  goes  beyond 
the  relief  demanded  in  the  original  complaint  and  constitutes 
a,  new  cause  of  action,  is  untenable.  (  Verdier  v.  Baker,  83 
N.  Y.  160 ;  Borst  v.  Corey,  15  id.  605 ;  Young  v.  Young, 
80  id.  422 ;  Bank  of  Commerce  v.  R.  Co.^  10  Hun,  1.)  The 
revocation  was  complete  when  executed.  {Town  of  Solon  v. 
iT.  S.  Bank,  114  N.  Y.  134;  Brookahire  v.  Brookshire,  47 
Am.  Dec.  841 ;  Peckler  v.  State,  18  Ind.  266 ;  United  States 
V.  Ja/rvis^  Davis  [U.  S.],  274 ;  Barry  v.  Lamhert,  98  N.  Y. 
300 ;  Gilnum  v.  McArdle,  99  id.  451.)  Susie  H.  Clark  and 
lillie  L.  Hall  have  no  interest  or  rights  under  tlie  trust  deed. 
{Greenwood  v.  Holbrook,  111  N.  Y.  465 ;  Griswold  v.  Saio- 
yer,  125  id.  411 ;  Peckler  v.  State^  18  Ind.  266.)  A  court  of 
equity  will  relieve  a  party  from  the  eflEects  of  a  voluntary 
settlement  hi  trust  for  the  settlor  for  life  with  remainder  over, 
And  reserving  no  power  of  revocation  where  it  appears  that, 
Although  the  settlor  received  proper  professional  advice  from 
her  attorneys  who  drew  the  deed,  and  who  were  the  trustees 
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thereunder,  she  did  not  comprehend  it«  effect  nor  intend  to 
make  an  irrevocable  deed  of  her  property.  {ConJding  v. 
Dan)id^  14  Abb.  [K  C]  499;  Garnsey  v.  Mundy,  24  N.  J. 
Eq.  243 ;  Code  Civ.  Pro.  §  1207 ;  Murtha  v.  CurUy,  90  K 
Y.  372;  Van  Rensselaer  v.  Van  Rensselaer^  113  id.  208, 
214;  BM  V.  Merrifield,  109  id.  202,  207.)  The  referee 
ruled  that  a  witness  could  not  testify  to  a  portion  of  the  con- 
tents of  a  will,  unless  he  could  first  swear  he  knew  its  entire 
contents.  This  was  erroneous.  {McBumey  Case^  18  Barb. 
209,  210.) 

O'Brien,  J.  In  this  case  the  General  Term  has  reversed 
the  judgment  in  favor  of  the  defendants,  entered  upon  the 
report  of  a  referee  dismissing  the  complaint,  upon  questions  of 
tact.  It  is,  therefore,  one  of  the  cases  where  this  court  is 
authorized  and  required  to  review  the  facts.  (Code,  §  1338.) 
In  order  to  sustain  the  reversal  of  the  decision  of  the  referee, 
it  must  appear  that  his  findings  are  against  the  weight  of  evi- 
dence, or  that  the  proofs  so  clearly  preponderate  in  favor  of  a 
contrary  result  that  it  can  be  said  with  a  reasonable  degree  of 
certainty  that  his  conclusions  were  erroneous.  {Baird  v. 
Mayor,  etc,,  96  N.  Y.  567;  Aldridge  v.  Aldridge,  120  id. 
614;  Devlin  v.  Crreenioich  Savings  Bank,  125  id.  756; 
Roosa  V.  Smith,  17  Hun,  138.) 

There  is  practically  no  dispute  in  regard  to  the  main  facts 
upon  which  the  plaintiff  demanded  relief.  On  the  24th  of 
August,  1883,  Ann  E.  Crouse,  then  eighty  years  of  age,  and 
being  the  owner  of  certain  railroad  bonds  of  the  value  of 
$33,000,  executed  and  delivered  to  one  Wasnington  Hall,  her 
son-in-law,  who  was  and  for  some  time  had  been  her  trusted 
and  confidential  financial  adviser  and  agent,  and  to  her  son, 
the  defendant  John  T.  Gantz,  an  instrument  under  seal,  called 
a  trust  deed,  by  which  she  transferred  to  them  the  bonds  men- 
tioned, to  have  and  to  hold  the  same  upon  the  following  trust : 
To  receive  and  collect  the  income  arising  therefrom  and  pay 
the  same  over  to  her  during  the  term  of  her  natural  life,  and 
after  her  death  to  pay  the  income  of  $10,000  of  the  bonds  to 


254  Barnard  v.  Gantz  et  al.  [Nov., 

Opinion  of  the  Court,  per  O'Bribn,  J.  [Vol.  140. 

her  son  George  H.  Gantz  during  his  natural  life,  and  upon 
his  death  then  to  be  distributed  equally  between  the  trustees 
to  whom  the  transfer  was  made,  or  their  legal  representatives. 
To  pay  the  income  of  $10,000  more  of  the  bonds  to  her  son 
Joseph  W.  Gantz  during  the  term  of  his  natural  life,  and 
upon  his  death  to  divide  and  distribute  them  equally  to  the 
trustees  or  their  legal  representatives.  The  balance  of  the 
bonds,  amounting  to  $13,000,  were  to  be  delivered  to  Hall  or 
his  legal  representatives.  The  deed  upon  its  face  reserved  no 
power  of  revocation  in  the  settlor.  On  February  8,  1885, 
nail  died,  leaving  a  will  in  which  the  defendant  Susan  E. 
Hall  was  named  as  executrix,  and  on  April  2,  1885,  Mrs. 
Grouse,  by  another  instrument  under  seal  and  acknowledged, 
appointed  the  defendant  Starkey  trustee  in  his  place.  On  the 
13th  day  of  July,  1890,  she  executed  an  instrument  revoking, 
annulling  and  declaring  void  the  trust  deed  and  the  appoint- 
ment of  Starkey  as  trustee.  She  then  brought  this  action  to 
reform  the  trust  deed  by  inserting  therein  a  power  of  revo- 
vcation  in  order  to  conform  to  her  intention,  and  that  of  all  the 
parties  when  it  was  executed  Subsequently,  and  on  the  19th 
of  June,  1891,  while  the  action  was  pending,  she  died,  leaving 
a  will  in  which  the  plaintiff  was  named  as  one  of  the  executors. 
He  was  subsequently  appointed  temporary  administrator  of 
her  estate,  and  by  an  order  of  the  court  the  action  was  revived 
and  continued  in  his  name  upon  a  supplemental  complaint 
which  he  was  permitted  to  tile  and  serve.  The  complaint 
stated  all  the  facts,  including  the  revocation  of  the  deed,  and 
the  appointment  of  the  new  trustee.  The  relief  demanded 
•was  that  the  instrument  be  reformed  as  above  specified, 
and  that  the  trustees,  Gantz  and  Starkey,  deliver  to  the 
plaintiff  the  bonds,  or  any  property  substituted  for  them, 
and  account  and  pay  over  to  the  plaintiil  the  income  not 
previously  paid  to  Mrs.  Grouse  in  her  lifetime,  and  for 
such  other  relief  as  might  be  just  and  equitable.  The 
order  of  the  court  permitted  the  plaintiff  to  serve  a  supple- 
mental summons  and  complaint  "as  he  may  be  advised," 
and  the  allegations  to  the  effect  that    the  trust  deed  and 
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appointment  of  Starkey  to  succeed  Hall  had  been  revoked 
by  Mrs.  Grouse  in  her  lifetime,  were  new,  as  no  such  allega- 
tions were  inserted  in  the  original  pleading.  As  these  alle- 
gations did  not  relate  to  matters  which  had  transpired  subse- 
quent to  the  commencement  of  the  action,  it  is  doubtless  true 
that  they  were  not  properly  inserted  in  a  supplemental  plead- 
ing, but  it  does  not  appear  that  the  defendants  made  any 
motion  to  correct  it,  and  it  does  appear  that  upon  the  trial 
the  plaintiff  requested  the  referee  to  permit  an  amendment 
to  the  complaint  by  inserting  the  same  allegations,  and  the 
request  was  granted  without  any  objection  or  exception.  If 
this  ifl  still  to  be  regarded  as  an  action  to  reform  the  instru- 
ment so  as  to  permit  the  power  of  revocation  to  be  exercised, 
the  death  of  the  party  who  made  the  transfer  would  probably 
be  an  answer  to  it,  as  that  power,  if  it  was  within  the  intention 
of  the  parties,  was  personal  and  would  not  survive.  But,  as 
the  pleadings  now  stand  upon  the  record,  the  action  may  be 
regarded  as  one  to  make  an  actual  revocation  of  the  two 
instruments  by  Mrs.  Grouse  in  her  lifetime  effective  and  to 
recover  the  property  transferred.  If  it  appears  that  the  power 
to  revoke  should  have  been  expressed  in  the  instrument,  a 
court  of  equity  will  now  regard  as  done  whatever  the  parties 
really  intended,  and  which  in  good  conscience  should  have 
been  done,  and  thus  the  relief  will  be  adapted  to  the  exigencies 
of  the  case.  (  Vmt  Rensselaer  v.  Van  Mensselaery  113  N.  T. 
208,  214 ;  BeU  v.  Merrifield^  109  id.  202,  207 ;  Murtha  v. 
Chirley,  90  id.  372;  Valmtine  v.  Richwrdty  126  id.  272; 
Code,  §  1207.) 

The  most  important  question,  however,  arises  upon  the  evi- 
dence which  was  before  the  referee,  and  upon  which  his  judg- 
ment denying  the  relief  sought  was  based.  It  cannot  be  said 
that  his  conclusion  is  not  sustained  by  any  evidence  so  as  to 
make  the  question  before  us  one  of  law.  But,  we  think,  the 
evidence  was  of  such  a  character  as  to  warrant  the  General 
Term,  in  the  exercise  of  its  imdoubted  power  to  review  his 
findings,  in  arriving  at  a  contrary  result.  The  referee  found 
that  Mrs.  Grouse  did  not,  at  the  time  of  making  and  delivering 
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the  instrument,  know  that  its  legal  effect  was  to  make  the  dis- 
position of  the  bonds  irrevocable,  and  thus  place  the  title 
beyond  her  control.  This  is  equivalent  to  a  finding  that  she 
did  not  understand  the  nature  and  effect  of  the  instrument  to 
which  she  attached  her  signature.  The  bonds  were  then  and 
for  some  time  before  had  been  in  the  possession  and  custody 
of  Hall,  one  of  the  assignees  and  trustees,  who  was  not  only 
connected  with  her  by  marriage,  but  for  many  years  had  l>een 
her  confidential  adviser,  and  occupied  relations  of  trust  and 
confidence  to  her,  and  the  other  assignee  and  trustee  was  her 
son.  The  evidence  tends  to  show  that  at  the  time  she  signed 
the  deed  she  also  executed  her  will,  though  the  bulk  of  her 
property  was  apparently  disposed  of  under  the  deed.  What 
the  contents  of  the  will  were  does  not  distinctly  appear,  as  the 
proof  tended  to  show  that  it  had  been  destroyed,  but  as  she 
executed  one  instrument  wliich  was  clearly  revocable  and 
another  which  apparently  wa^  not,  it  is  easy  to  see  how  she  may 
have  been  confused  and  misled.  Considering  her  advanced 
age,  the  relations  of  the  parties  to  whom  the  transfer  was 
made  to  her,  the  confidence  which  she  evidently  reposed  in 
them  and  their  interest  in  the  transaction,  the  case  comes  fairly 
within  the  equitable  rule  which  casts  upon  the  parties  who 
were  benefited  by  the  transaction,  the  burden  of  showing  that 
the  transfer  was  the  voluntary,  intelligent  act  of  the  party  who 
made  it  and  that  its  nature  and  effect  was  fully  understood. 
In  order  to  get  a  clear  view  of  the  application  and  extent  of 
this  doctrine,  it  is  only  necessary  to  refer  to  the  expressions  of 
opinion  in  this  court,  notably  in  two  cases.  In  Cowee  v.  Cornell 
(75  N.  Y.  99),  Judge  Hand,  for  the  court,  stated  the  rule  in  the 
following  language : 

"  It  may  be  stated  as  universally  true  that  fraud  vitiates  all 
contracts,  but  6W  a  general  thing  it  is  not  presumed,  but  must 
be  proved  by  the  party  seeking  to  relieve  himself  from  an 
obligation  on  that  ground.  Whenever,  however,  the  relations 
between  the  contracting  parties  appear  to  be  of  such  a  char- 
acter as  to  render  it  certain  that  they  do  not  deal  on  terms  of 
equality,  but  that  either  on  the  one  side,  from  superior  knowl- 
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edge  of  the  matter  derived  from  a  fiduciary  relation,  or  from 
overmastering  influence,  or  on  the  other,  from  weakness, 
dependence  or  trust  justifiably  reposed,  unfair  advantage  in  a 
transaction  is  rendered  probable,  then  the  burden  is  shifted, 
the  transaction  is  presumed  void,  and  it  is  incumbent  upon 
the  stronger  party  to  show  affirmatively  that  no  deception  was 
practiced,  no  undue  influence  was  used,  and  that  all  was  fair." 

In  a  subsequent  case  Judge  Andbews  stated  the  rule  in 
these  words,  which  sufficiently  show  the  wide  extent  to  which 
the  principle  has  been  applied  in  cases  of  this  character : 

"  Undue  influence,  which  is  a  species  of  fraud,  when  relied 
upon  to  annul  a  transaction  inter  partes^  or  a  testamentary 
disposition,  must  be  proved,  and  cannot  be  presumed.  But 
the  relation  in  which  the  parties  to  a  transaction  stand  to  each 
otlier  is  often  a  material  circumstance,  and  may  of  itself,  in 
some  cases,  be  sufficient  to  raise  a  presumption' of  its  exist- 
ence. Transactions  between  guardian  and  ward,  attorney  and 
client,  trustee  and  cestui  que  trust,  or  persons  one  of  whom  is 
dependent  upon  and  subject  to  the  control  of  the  other,  are 
illustrations  of  this  doctrine.  Dealings  between  parties  thus 
situated,  resulting  in  a  benefit  conferred  upon,  or  an  advantage 
gained  by  the  one  holding  the  dominating  situation,  naturally 
excite  suspicion,  and  when  the  situation  is  shown,  then  there 
is  cast  upon  the  party  claiming  the  benefit  or  advantage,  the 
burden  of  relieving  himself  from  the  suspicion  thus  engen- 
dered, and  of  showing,  either  by  direct  proof  or  by  circum- 
stances, that  the  transaction  was  free  from  fraud  or  undue 
influence,  and  that  the  other  party  acted  without  restraint  and 
under  no  coercion,  or  any  pressure,  direct  or  indirect,  of  the 
party  benefited.  This  rule  does  not  proceed  upon  a  presump- 
tion of  the  invalidity  of  the  particular  transaction,  without 
proof.  The  proof  is  made  in  the  first  instance  when  the  rela- 
tion and  the  personal  intervention  of  the  party  claiming  the 
benefit  is  shown.  The  law  is  not  so  impracticable  as  to  refuse 
to  take  notice  of  th^  influence  of  greed  and  selfishness  upon 
human  conduct,  and  in  the  case  supposed  it  wisely  interposes 
by  adjusting  the  quaUty  and  measure  of  proof  to  the  circum- 
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stances,  to  protect  the  weaker  party  and,  as  far  as  may  be,  to 
make  it  certain  that  trust  and  confidence  have  not  been  per- 
verted or  abused."     {In  re  Smithy  95  N.  Y.  522.) 

The  principle  has  been  applied  to  a  great  variety  of  con- 
tracts and  dispositions  of  property  between  persons  standing 
in  the  same  or  similar  relations  to  each  other.  {Neshit  v. 
Lockman,  34  N.  Y.  167;  Marx  v.  McGlynn^  88  id.  367; 
Green  v.  Roworth,  113  id.  462.) 

The  learned  referee,  we  think,  failed,  in  disposing  of  the 
facts,  to  give  such  application  to  this  rule  as  the  testimony  and 
the  circumstances  of  the  case  required,  and,  hence,  the 
General  Term  was  warranted  in  reversing  the  judgment.  The 
burden  was  cast  upon  the  defendant  of  showing  that  the 
nature  of  the  transaction  was  fully  understood  and  compre- 
hended by  the  other  party,  and  the  proofs  did  not  warrant 
that  conclusion. 

■  It  is  said  that  the  deed  was  ratified  by  the  instrument  of 
April  2,  1885,  appointing  Starkey  as  trustee  in  the  place  of 
Hall.  It  is  not  shown  that  Mrs.  Grouse  had  then  any 
knowledge  or  information  that  the  paper  was  not  in  its  terms 
and  legal  eflFect  what  she  intended  it  to  be.  In  order  to  effect 
a  ratification  of  such  an  act  it  is  necessary  to  show  that  the 
party  intended  such  a  result  after  knowledge  of  all  the  facts, 
and  especially  the  important  fact,  that  it  did  not  conform  to 
her  intentions.  If  there  was  any  ratification  whatever  it 
applied  to  the  instrument  as  intended  and  understood,  and  not 
to  the  instrument  as  it  was. 

It  is  urged  that  the  instrument  of  revocation  is  inoperative 
to  annul  a  deed,  as  it  was  not  under  seal  and  was  not  delivered, 
upon  the  principle  that  a  deed  can  only  be  modified  or  revoked 
by  an  instrument  of  equal  solemnity.  The  signature  to  the 
paper  is  followed  by  the  letters  L.  S.  in  brackets.  She  evi- 
dently  intended  to  seal  the  instrument,  and  where  that  inten- 
tion is  manifest  upon  the  paper  itself,  a  court  of  equity  will 
assume  tliat  it  is  sealed  or  grant  the  same  relief  as  though  a 
common-law  seal  was  attached.  {Town  of  Solon  v.  Wil- 
Ua/mshurgh  Sa/vmga  Ba/nk^  114  N.  Y.  134.)     The  instrument, 
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however,  which  transferred  the  bonds  to  the  trustees  and 
beneficiaries,  tliough  under  seal,  was  a  mere  assignment  of 
personal  property,  and  would  have  been  precisely  as  effectnal 
if  no  seal  had  been  affixed.  The  seal,  therefore,  added  nothing 
to  the  solemnity,  force  or  effect  of  the  instrument,  and  if  a 
provision  for  future  revocation  was  intended  to  be  inserted,  so 
as  to  make  it  revocable  in  fact,  that  result  could  have  been 
accomplished  by  any  instrument,  in  writing,  signed  by  tlie 
party  authorized  to  revoke.  Delivery  was  not  essential  to  the 
validity  of  the  revocation.  The  instrument  was  not  a  con- 
tract between  parties,  but  an  act  manifesting  the  intention  to 
exercise  a  power  conferred  or  reserved.  If  there  was  any 
question  here  in  regard  to  the  validity  of  the  acts  of  the  trus- 
tees with  respect  to  the  property,  or  their  good  faith  in  acting 
under«the  deed,  or  the  rights  of  third  persons,  then  the  ques- 
tion of  delivery  and  notice  might  be  imj)ortant,  but  the  only 
question  is  whether  enough  was  done  to  effect  a  revocation 
as  between  the  parties.  In  the  absence  of  some  provision  in 
such  an  instrument  pointing  out  the  way  in  which  it  is  to  be 
revoked,  that  result  is  accomplished  by  the  execution  of  any 
instrument  intended  for  that  purpose,  and  which  sufficiently 
expresses  the  intention  of  the  party  executing   the   same. 

The  other  queslhons  appearing  upon  the  record  disclose  no 
grounds  for  disturbing  the  judgment,  and  it  should  be 
affirmed,  with  costs,  and  judgment  absolute  ordered  for  the 
plaintiff. 

All  concur. 

Judgment  affirmed. 


260  BBA.RD  et  al.  V.  Beard  et  al.  [Nov., 

Statement  of  case.  [Vol.  140. 


Lavinia  Bbabd  et  al.,  Appellants,  v.  Mabt  A.  Beabd  et  al., 

Kespondents. 

Under  the  statute  allowing  commissions  to  trustees  for  **  receiving  and  pay- 
ing out "  the  moneys  of  the  trust  estate,  they  are  entitled  to  commissions 
for  receiving  all  moneys  which  constitute  the  carpus  of  the  estate,  and 
any  additions  thereto  from  increase  of  any  kind,  and  the  moneys  paid 
out  on  which  commissions  may  be  charged  arc  moneys  paid  out  for  dcbts^ 
expenses,  legacies,  etc. ;  payments  which  operate  to  diminish  the  estate. 

Commissions  may  not  be  charged  on  moneys  disbursed  and  received  in  the 
conduct  of  a  business  carried  on  to  produce  net  income,  but  only  upon 
the  net  income  which  increases  the  carpus  of  the  estate. 

While,  as  a  general  rule,  commissions  are  only  to  be  allowed  to  tiustees 
on  settlement  of  their  accoimt,  where  they  have  rendered  the  services  in 
conducting  a  business  for  which  the  law  allows  the  commissions,  and 
it  appears  from  the  situation  of  the  estate,  the  nature  of  their  duties 
and  the  character  of  the  business,  no  injurj"^  or  loss  can  be  inferred  from 
th^ir  taking  in  good  faith  and  supposing  they  were  entitled  thereto, 
their  commissions  in  advance  of  an  accounting,  they  are  not  chargeable 
with  interest  thereon. 

By  the  will  of  B.  he  directed  his  executors  and  trustees  to  keep,  improve 
and  manage  certain  property,  and  carry  on  the  business  connected 
therewith  as  freely  and  fully  as  he  could  if  living.  In  carrying  on  the 
business  the  trustees  paid  out  large  sums  of  money,  their  gross  receipts 
were  $600,000  and  they  made  a  net  profit  of  over  $300,000.  HM,  that 
the  trustees  were  not  entitled  to  commissions  upon  the  whole  gross 
receipts,  but  only  upon  the  net  profits. 

(Argued  October  25,  1898;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  February  13,  1893,  which  aflSrmed  a 
judgment  in  favor  of  defendants  entered  upon  the  report  of 
a  referee. 

This  action  was  brought  by  plaintiffs  as  executors  and  trus- 
tees under  the  will  pf  William  Beard  for  the  judicial  settle- 
ment of  their  accounts. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  Iloadly  for  appellant  Lawrence.  The  trustees  are 
entitled  to  commiss^'ons  upon  their  necessary  disbursements 
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made  in  conducting  the  storage  and  wharfage  business  at  Erie 
basin.  (Code  Civ.  Pro.  §  2737  ;  In  re  Bank  of  Niagara^  ^ 
Paige,  213 ;  In  re  KeOogg^  7  id.  265 ;  In  re  Hayden,  125  N. 
T.  776.)  Interest  is  not  chargeable  upon  the  commissions 
retained  by  the  trustees.  {Hancox  v.  Meeker^  95  N.  Y.  528  ; 
In  re  Mason^  98  id.  527  ;  In  re  SeUeck^  111  id.  284.)  Interest 
upon  the  amount  of  commissions  allowed  by  the  final  decree 
ought  not  to  have  been  charged  against  the  trustees  after  the 
filing  of  their  account.  {RedfieU  v.  T.  L  Co.,  110  U.  S.  176 ; 
OBrien  v.  Young,  95  N.  Y.  428 ;  Hancox  v.  Meeker,  95  id. 
538 ;  Samdera  v.  L.  S.  <&  M.  S.  By.  Co.,  94  id.  641 ;  Bon- 
nelly  V.  City  of  Brooklyn,  121  id.  19 ;  Ledyard  v.  Bull,  119 
id.  74;  Morley  v.  2.  S.  &  M.  S.  R.  Co.,  146  U.  S.  162,  168.) 

Johnson  cfe  Lamh  for  appellant  Beard.  The  judgment  in 
this  case  goes  far  \)eyond  anything  elsewhere  claimed  against 
trustees,  and  should  be  reversed.  {Hancox  v.  Meeker,  95  N. 
Y.  528 ;  In  re  Mason,  98  id.  527  ;  In  re  Selleck,  111  id.  284 ; 
Andrews  v.  Goodrich,  3  Dem.  245 ;  In  re  Goodrich,  36  Hun, 
299.)  The  rule  that  executors  cannot  retain  or  draw  any 
commission  until  aUowed  by  the  Surrogate's  Court,  has  no 
application  to  this  case.  {In  re  Harris,  4  Dem.  465  ;  Mea^han 
V.  Stea/ms,  9  Paige,  398 ;  2  Perry  on  Trusts,  §§  918,  919 ;  In 
re  Ha/wley,  104  N.  Y.  250.)  If  the  court  should  find  that  the 
trustees  could  not  draw  those  commissions  from  the  trust 
funds  before  the  account  was  filed,  it  will  nevertheless,  we 
gubmit,  hold  that,  as  money  was  from  time  to  time  properly 
received  and  paid  out,  the  right  ultimately  to  have  commis- 
sions on  such  money  was  fixed  and  established.  {Beits  v. 
BeUs,  4  Abb.  [N.  C]  317;  WheelAJorighty.  Wheelwright,  2 
Redf.  201.) 

Sandford  H.  Steele  for  respondent  Hinman. 

Edwa/rd  Hinmam^  for  respondent  J.  R.  Beard.  The 
executors  were  not  entitled  to  commission  on  the  figures 
$246,550.74,  made  up  in  part  by  mere  bookkeeping  entries, 
but  mainly  by  the  repeated  use  of  a  small  sum  in  the  ordinary 
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course  of  the  business.  (Dayton  on  Surr.  535 ;  In  re  Mc Al- 
pine, 126  N.  Y.  285 ;  Beits  v.  BetU,  4  Abb.  [N.  C]  436 ;  In 
re  Mesei'oU,  36  Hun,  298.)  The  executors  liad  no  right  to 
use  any  funds  of  the  estate  for  their  own  purposes,  even 
though  they  honestly  supposed  that  the  court  would  ulti- 
mately allow  the  amount  to  them  as  commissions.  (Coda  Civ. 
Pro.  §  2802 ;  Wheelwright  v.  Ehoades,  28  Ilun,  57  ;  Redf.  on 
Surr.  [4th  ed.]  781 ;  Freeinany,  Freeman, ^^Sj^Ai,  211 ;  Whlir- 
ney  v.  Phuenix^  Id.  180.)  The  executors  are  chargeable  with 
interest  on  $28,144.71,  funds  of  the  estate  which  they  appUcd 
to  their  own  use  from  the  time  they  took  it  until  they  return 
it.  {Grlswold  V.  Chandler,  5  N".  H.  497;  Dayton  on  Surr. 
529  ;  Redf.  on.  Surr.  781 ;  WAeehoright  v.  Rhoades,  28  Hun, 
57 ;  Carroll  v.  Hughes,  5  Redf.  337;  In  re  Peyser,  5  Dem. 
244 ;  Ogilvu  v.  Ogllvie,  1  Bradf .  358 ;  Gardiner  v.  Gardi- 
ner,  1  Edw.  129 ;  Ilosa^h  v.  Rogers,  9  Paige,  461.) 

Oliver  T,  Beard  for  himself  and  Welton  respondents.  The 
contracts  made  by  appellants  with  merchants  to  take  their 
merchandise  into  and  out  of  the  warehouses,  and  with  labor- 
ere,  clerks,  watchmen  and  the  like,  were  the  individual  con- 
tracts of  the  executors.  (  Willis  v.  Sharj>,  113  N".  Y.  591.)  All 
the  receipts  and  expenditures  on  account  of  the  business  grew 
out  of  the  investment  and  reinvestment  of  capital.  {In  re 
Kellogg,  7  Paige  Ch.  265 ;  Morgan  v.  Ilannahs,  13  Abb.  [X. 
S.]  361 ;  Beits  v.  Beits,  4  Abb.  [X.  C]  317,  436.)  Executors 
managing  a  business  cannot  take  commissions  on  the  expenses 
of  the  business.  (In  re  Ilayden,  125  X.  Y.  776 ;  51  Hun,  197.) 
Executors  may  not  take  their  commissions  before  allowance  by  a 
surrogate,  and  if  they  do  it  is  a  misappropriation.  ( Wheels 
icrighi  v.  Rhoades,  28  Hun,  57 ;  Carroll  v.  Hughes,  5  Redf. 
337  ;  Freeman  v.  Freeman,  4  id.  211 ;  WJiitney  v.  Phamix, 
Id.  1 80 ;  In  re  Peyser,  5  Dem.  244 ;  Ilancox  v.  Meeker,  95 
X.  Y.  538.)  An  executor,  when  he  is  acting  in  the  execution 
of  a  trust,  created  by  a  will  which  is  separable  from  his  func- 
tions as  executor,  is  a  testamentary  trustee.  (Code  Civ.  Pro. 
§  2514,  subd.  6  ;  Johnson  v.  Lawre^ice,  95  X.  Y.  154.) 
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Earl,  J.  William  Beard  died  January  8,  1886,  in  the  city 
of  Brooklyn,  leaving  a  will  by  which  he  disposed  of  a  large 
estate.  Among  the  property  disposed  of  was  what  is  called 
the  Erie  Basin  property,  and  that  property  he  directed  his 
executors  and  trustees  to  keep,  improve  and  manage,  and  to 
carry  on  the  business  connected  therewith  as  freely  and  fully 
as  he  could  if  living.  The  trustees  toclf  possession  of  that 
property  and  thereafter  managed  it  and  carried  on  business 
thereon.  The  will  contained  directions  as  to  the  disposition  of 
the  income  from  the  property  and  business,  which  were  sub- 
stantially complied  with  by  the  trustees.  This  action  was 
coDunenced  by  the  trustees  for  the  judicial  settlement  of  their 
accounts.  Ii^  carrying  on  the  business  they  from  time  to  time 
paid  out  large  sums  of  money  for  expenses  of  the  business, 
and  their  gross  receipts  were  upwards  of  $600,000,  and  they 
made  a  net  profit  from  the  business  of  upwards  of  $300,000, 
and  from  time  to  time  they  drew  and  retained  for  their  com- 
missions upwards  of  $28,000. 

It  was  held  in  the  court  below  that  the  trustees  were  not 
entitled  to  commissions  upon  the  gross  receipts  of  the  business, 
but  only  upon  the  net  profits ;  that  they  were  not  entitled  to 
take  their  commissions  until  they  had  been  allowed  by  the 
court  upon  the  accounting,  and  that  they  were  chargeable  with 
interest  upon  the  commissions  so  taken  until  the  date  of  the 
final  decree  in  this  action.  Whether  the  court  erred  in  so 
holding  is  the  matter  for  our  determination  upon  this  appeal. 

Under  the  statute  these  trustees  were  entitled  to  receive  for 
their  services  tlie  statutory  commissions  for  "  receiving  and 
paying  out "  the  moneys  of  the  estate.  What  do  these  words 
"  receiving  and  paying  out "  mean  as  used  in  the  statute  ? 
They  are  comprehensive  enough  if  literally  construed  to 
embrace  all  moneys  which  came  into  the  hands  of  the  trustees 
as  such,  from  whatsoever  source  or  cause,  and  all  moneys  paid 
out  by  him  as  such  on  any  account.  If  a  trustee  invests 
money  he  pays  it  out,  and  when  it  is  repaid  to  him  he 
receives  it  again.  But  it  has  been  held  that  in  such 
cases  the  money  is  not  received  and  paid  out  within  the  mean- 


264  Beard  et  al.  v.  Beaxd  et  al.  [Not., 

Opinion  of  the  Court,  per  Eabl,  J.  [Vol.  140. 

ing  of  the  statute.  {Matter  of  Kellogg,  Y  Paige,  265 ;  Betts 
V.  Betts,  4  Abb.  [N.  C]  317,  436 ;  Brake  v.  Price,  5  N.  Y. 
430,  433.)  The  same  rule  was  laid  down  in  Matter  of  Hay- 
den  (54  Hun,  197,  affirmed  in  this  court,  125  N.  Y.  776).  In 
that  case  the  testator  authorized  his  executors,  in  their  discre- 
tion, to  continue  for  a  year  the  business  of  the  manufacture 
and  sale  of  furniture,  in  which  he  was  engaged  at  the  time  of 
his  death,  and  it  was  held  that  the  executors  were  not  entitled 
to  commissions  on  the  moneys  paid  out  and  expended  in  car- 
rying on  the  business.  Judge  Barker,  writing  the  opinion  in 
the  Supreme  Court,  which  was  adopted  by  this  court,  said : 
"  While  it  is  apparent  that  the  money  was  received  and  paid 
out  in  the  execution  of  the  provisions  of  the  will  and  pursuant 
to  the  authority  given  by  it,  it  nevertheless  does  not  appear 
that  from  the  business  any  profit  or  any  advantage  resulted  to 
the  estate.  The  buying  and  selling  incident  to  the  conduct  of 
a  manufacturing  or  other  business  is  at  best  a  species  of  re-in- 
vestment of  the  trust  funds.  If  commissions  were  to  be 
allowed  each  time  a  stock  in  trade  were  purchased  or  sold,  the 
executors'  commissions  would  largely  consume  the  body  of  the 
estate,  especially  where  the  stock  in  trade  is  rapidly  turned 
over  and  no  great  profits  realized  from  the  transactions." 
Here  many  items  of  money,  amounting  in  the  aggregiate  to 
about  $250,000,  were  disbursed  in  carrying  on  tlie  business, 
all  of  which  came  back  again  to  the  trustees  in  the  prices 
charged  by  them  for  the  use  of  the  basin  and  for  services  ren- 
dered by  them  to  the  patrons  thereof,  and  in  this  way  some  of 
the  money  was  turned  over  many  times.  It  is  plain  that  if  a 
trustee,  under  such  circumstances,  is  entitled  to  commissions 
on  all  the  money  received  and  disbursed,  the  commissions 
might  eat  up  the  corpus  of  the  estate,  as  indicated  by  the 
chancellor  in  the  Kellogg  case  and  by  Judge  Barker  in 
the  Ilayden  case.  It  is  said  by  the  learned  counsel  for  the 
respondents  that  the  rule  laid  down  in  those  cases  applies  only 
to  the  investment  and  re-investment  of  the  capital  of  the 
estate.  The  rule  is  not  tlius  confined,  and  it  was  not  so  con- 
fined in  the  Hayden  case,  and  the  principle  underlying  the 
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decifiion  in  those  cases  requires  that  it  should  be  applied  to 
such  a  case  as  this.  The  rule  may  work  harshly  in  some  cases. 
In  the  Hoyden  case,  the  trustees  received  no  commissions  f w 
carrying  on  the  business,  as  they  made  no  profits.  Here  large 
profits  were  made,  and  the  commissions  allowed  by  the  court 
below  gave  ample  compensation  to  the  trustees  for  the  services 
rendered  by  them.  "We  think  the  true  rule  for  allowance  of 
statutory  commissions  is  this :  Trustees  are  entitled  to  com- 
missions for  receiving  all  moneys  which  constitute  the  corpus 
of  the  estate,  and  any  additions  thereto  from  increase  of  any 
kind,  and  thus  the  moneys  upon  which  commissions  are  to  be 
computed  can  never  exceed  the  gross  amount  of  the  estate 
and  its  net  income ;  and  the  moneys  paid  out  upon  which  com- 
missions may  be  computed  are  the  moneys  paid  out  of  the 
estate  for  debts,  expenses  of  administration  and  to  legatees  or 
other  beneficiaries,  moneys  which  operate  to  diminish  the 
estate  as  it  exists  in  the  hands  of  the  trustees  and  pass  out  of 
and  away  from  the  estate.  This  rule  excludes  commissions 
upon  investments  and  re-investments  and  moneys  disbursed 
and  received  in  the  conduct  of  a  business  carried  on  to  pro- 
duce net  income.  In  the  case  of  such  business,  the  commis- 
sions are  to  be  computed  on  the  net  income  only  which  came 
to  the  corpus  of  the  estate  as  an  increase  thereof.  If  this  rule 
does  not  in  all  cases  give  adequate  compensation  to  tnistees, 
no  great  injustice  can  flow  from  its  operation,  as  trustees  are 
not  obliged  to  act  and  thus  execute  a  trust  which  would  be 
unprofitable  or  burdensome  to  them ;  and  that  the  rule  will 
operate  beneficially  in  most  cases  and  subserve  the  best  public 
policy  cannot  be  doubted. 

The'  commissions  of  trustees  are  to  be  allowed  on  the 
settlement  of  their  accounts,  and  the  general  rule  is  that  they 
cannot  be  legally  taken  before.  (Code,  §  2802 ;  2  E.  S.  93  ; 
Wheelwright  v.  lihoades^  28  Hun,  57 ;  Hancox  v.  Meeker^  95 
N.  Y.  528 ;  Matter  of  Maaon^  98  id.  527;  Matter  of  SelleeJc, 
111  id.  284.)  There  is  an  exception  to  the  general  rule  where 
the  trustees  settle  with  the  beneficiaries  and  pay  out  the 
residue  of  income  or  of  the  estate.  There  they  may  first 
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deduct  and  retain  their  cornuiissions  without  waiting  for  a 
judicial  settlement  of  their  accounts.  While,  therefore,  in 
this  case  the  trustees  had  no  legal  right  to  any  commissions 
until  they  were  adjudged  and  allowed  by  the  decree  in  this 
action,  they  had  earned  their  lawful  commissions  at  the  time 
they  took  them.  They  had  then  rendered  the  services  for 
which  the  law  allows  the  commissions.  They  acted  in  good 
faith,  honestly  beUeving  that  they  were  entitled  to  take  the 
commissions.  It  does  not  appear,  and  was  not  found,  that  by 
taking  these  commissions  they  caused  any  injury  or  damage  to 
the  estate ;  and  from  the  situation  of  the  estate,  and  the  nature 
of  their  duties,  and  the  character  of  the  business  they  carried 
on,  an  injury  or  loss  to  the  estate  cannot  be  inferred.  It 
does  not  even  appear  that  they  made  a  profit  from  the  funds 
withdrawn  for  their  commissions.  They  were  held  liable  for 
the  interest  upon  the  sole  ground  that  they  took  their  com- 
missions prematurely.  Under  such  circumstances,  we  tliink 
it  was  error  to  charge  them  in  this  equitable  accounting  with 
the  interest,  and  for  this  conclusion  the  case  of  Price  v. 
Holman  (135  N.  Y.  124),  is  ample  authorify.  There  we 
held  that  a  trustee  is  not  to  ^^  interest  solely  for  the  reason 
that  he  deposits  the  trust  moneys  indiscriminately  with  his 
own,  nor  because  he  makes  use  of  them  in  his  own  business ; 
that  there  must  be  superadded  a  breach  of  trust,  or  neglect  or 
refusal  to  invest  the  funds  at  the  time  or  in  the  mode  which 
the  trust  instrument,  or  the  law  itself,  has  pointed  out,  and 
we  said :  "  The  law  exacts  of  a  trustee  iidehty  to  his  trust. 
If  he  is  guilty  of  fraud  or  the  mismanagement  of  the  trust 
fund,  or  is  guilty  of  a  breach  of  trust,  or  has  used  the  trust 
funds  for  his  own  purposes,  and  made  a  profit  therefrom,  he 
may  be  compelled  to  pay  interest,  and  in  extraordinary  cases 
compound  interest,  so  as  to  place  the  cestui  qxce  trxist  in  the 
same  situation  as  if  the  trustee  had  faithfully  performed  his 
proper  duty."  Here  all  the  elements  as  grounds  of  liability  for 
interest  on  the  commissions  taken  are  wanting.  It  was  not 
found,  and  does  not  appear,  that  the  trust  estate  would  have 
gained  a  dollar  if  the  commissions  had  not  been  taken. 
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Our  conclusion,  therefore,  is  that  the  judgment  below  should 
be  modified  by  striking  therefrom  the  charge  against  the 
appellants  of  interest  on  the  commissions  allowed  to  them, 
and  that,  as  thus  modified,  it  should  be  affirmed,  without  costs 
to  either  party  in  this  court. 

All  concur. 

Judgment  accordingly. 


Sophia  Booth,  Respondent,  v.  The  Rome,  Watertown  and 
OoDENSBURG  TERMINAL  Railroad  Company,  Appellant. 

It  seems  the  powers  granted  to  railroad  corporations  are  to  be  exercised  in 
strict  conformity  to  private  rights,  and  under  the  same  responsibility, 
save  in  some  exceptional  cases,  as  if  the  acts  done  in  execution  of  such 
powers  were  done  by  an  individual. 

Where  such  a  corporation  in  making  an  excavation  upon  its  land  for  law- 
ful purposes  is  obliged  to  resort  to  blasting,  the  fact  that  the  blasting 
caused  injury  to  a  biiilding  on  adjoining  land  does  not  alone  render  it 
liable;  it  must  also  appear  that  it  failed  to  exercise  due  care. 

The  degree  of  care  requisite  in  such  case  to  constitute  due  care  must  bo 
commensurate  with  the  danger;  the  blasting  must  be  conducted  with  the 
most  cautious  regard  for  the  neighbors*  rights. 

The  test  as  to  the  permissible  use  of,  or  action  upon,  one's  own  land,  is 
not  whether  the  use  causes  injury  to  a  neighbor's  property »  or  that 
the  injury  was  the  natural  consequence,  or  that  the  act  is  in  the  nature 
of  a  nuisance,  but  is  as  to  whether  the  act  or  use  is  a  reasonable  exercise 
of  the  dominion  which  the  owner,  by  virtue  of  his  ownership,  has  over  his 
]HX>perty;  having  regard  to  all  the  interests  affected,  his  own  and  his 
neighbors,  and  also  having  in  view  public  policy. 

While  the  fact  of  proximity  imposes  an  obligation  of  care  so  that  one 
engaged  in  improving  his  own  lot  may  do  no  unnecessary  damage  to  his 
neighbor,  it  does  not  exclude  the  former  from  using  the  necessary  and 
lawful  means  to  adapt  his  lot  to  any  lawful  use,  although  such  mcins 
may  endanger  the  house  of  his  neighbor. 

In  making  a  lawful  excavation  on  its  lands,  in  order  to  remove  rock,  defend- 
ant resorted  to  blasting  with  gunpowder.  Plaintiff's  house  on  adjoin! nsj 
land  was  seriously  injured  by  the  blasting,  presumably  by  the  jarring 
of  the  ground  or  concussion  of  the  atmosphere  caused  by  the  explosion. 
The  persons  engaged  in  the  work  were,  during  its  progress, 
informed  of  the  injury  that  was  being  done.  In  an  action  to  recover 
damages  for  the  injury,  it  was  conceded  that  defendant  exercised  due 
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onre,  and  that  the  blasting  was  necessary  in  order  to  remove  the  rock. 
The  court  charged  the  jury  in  substance  that  defendant  in  using  power- 
ful explosives  in  blasting,  did  so  at  its  peril,  and  was  liable  if  plaintiff's 
house  was  injured  thereby;  that  "it  made  no  difference  whether  the 
work  was  done  carefully  or  negligently."  Hdd,  error ;  that  the  use  of 
explosives  in  blasting  did  not,  under  the  circumstances,  constitute  a 
private  nuisance. 

It  8€0iMy  that  had  it  been  practical  in  a  business  sense  to  remove  the  rock 
without  blasting,  although  at  a  somewhat  increased  cost,  defendant,  at 
least  after  having  been  informed  of  the  injury,  would  have  been  bound 
to  resort  to  some  other  method. 

So,  also,  it  seems,  if  less  powerful  blasts  might  have  been  used,  which 
would  not  have  occasioned,  or  would  have  lessened  the  injury,  th« 
omission  to  use  them  was  negligence. 

The  distinction  pointed  out  between  acts  and  uses  of  property  which  arc 
permanent  and  continuous,  and  temporary  acts  resorted  to  in  adapting 
premises  to  some  lawful  use. 

(Argued  March  17,  1898  ;  decided  December  5,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  22,  1892,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  to 
plaintiff's  house  in  the  city  of  Rochester,  alleged  to  have  been 
caused  by  defendant's  unlawful  acts. 

The  principal  facts  upon  which  the  question  presented 
arises  are  as  follows : 

The  defendant  is  a  railroad  corporation  organized  under  the 
General  Eailroad  Law  of  this  state.  In  1887,  it  owned  a  lot 
in  the  city  of  Rochester,  extending  from  the  west  side  of 
St.  Paul  street  to  the  Genesee  river,  adjacent  to  a  lot  owned 
by  the  plaintiff  on  the  south,  purchased  by  her  in  1885,  on 
which  was  a  dwelling  occupied  by  her,  fronting  on  St.  Paul 
street,  the  north  side  of  which  was  about  six  feet  south  of  the 
north  line  of  her  lot.  The  defendant  projected  an  extension 
of  its  road  from  a  point  east  of  St.  Paul  street  to  the  Genesee 
river  and  thence  across  the  river  by  a  bridge.     It  obtained  the 
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oonfient  of  the  municipal  authorities  to  cross  St.  Paul  street  by 
a  tunnel  or  cutting,  and  proceeded  to  extend  its  road  across 
the  street  to  the  river.  Its  line  crossed  St.  Paul  street  from  a 
point  on  the  east  side  of  the  street,  opposite  the  lot  of  the 
defendant,  striking  the  center  of  the  defendant's  lot  on  the 
west  side,  and  thence  ran  longitudinally  through  the  lot  to 
the  bank  of  the  river. 

It  became  necessary,  in  order  to  comply  with  the  conditions 
imposed  by  tlie  city  authorities,  that  the  defendant's  roadbed 
at  the  crossing  should  be  depressed  fifteen  feet  or  more  below 
the  surface  of  the  street.  The  excavation  required  for  this 
purpose  involved  also  the  necessity  of  continuing  the  cutting 
through  the  lot  of  tlie  defendant  so  as  to  procure  a  uniform 
grade.  The  soil  extended  about  ten  feet  below  the  surface, 
and  underlying  that  was  rock,  which  it  became  necessary  to 
remove  to  the  depth  of  about  four  feet.  It  was  loosened  by 
blasting  with  gunpowder.  It  was  claimed  by  the  plaintiff, 
and  evidence  was  given  tending  to  show  that  in  consequence 
of  the  blasting  the  plaintiff's  house  was  seriously  injured ;  that 
the  foundations  were  cracked,  the  beams  and  joists  pulled 
apart,  the  plaster  loosened,  and  that  generally  the  house  was 
wrenched  and  rendered  insecure.  It  is  not  claimed  that  any 
rock  or  materials  were  thrown  by  the  blasts  upon  the  plaintiff's 
lot.  In  what  particular  way  the  injury  was  produced  was 
not  shown.  It  may  be  inferred  that  it  was  caused  by  the 
jarring  of  the  ground  or  the  concussion  of  the  atmosphere 
created  by  the  explosions,  or  by  both  causes  combined.  It 
was,  however,  affirmatively  proven,  without  contradiction, 
that  there  was  no  disturbance  of  the  earth  on  the  sides  of  the 
excavation,  and  that  gas  and  water  pipes  in  the  street,  exposed 
by  the  excavation,  were  not  displaced  or  injured. 

It  was  substantially  conceded  tliat  the  defendant  exercised* 
due  care  in  conducting  the  blasting,  and  that  it  was  necessary 
in  order  to  remove  the  rock.  There  was  evidence  tending  to 
show  that  the  persons  engaged  in  the  work  were  informed 
from  time  to  time  during  its  progress  that  injury  was  being 
done  to  the  plaintiff's  house.     The  trial  judge  instructed  the 
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jury  that  tlie  defendant  in  using  powerful  explosives  in  blast- 
ing the  rock  used  them  at  its  peril,  and  that  if  the  plaintiffs 
house  was  injured  thereby  the  defendant  was  liable  for  the 
damages  occasioned,  and  "  that  it  made  no  difference  whether 
the  work  was  done  carefully  or  negligently."  Exception  was 
taken  by  the  defendant  to  this  instruction.  The  jury  found 
that  the  damage  to  the  house  from  the  blasting  was  $1,Y50, 
and  this  sum  was  included  in  the  verdict. 

The  court  overruled  the  contention  of  the  defendant  that  in 
constructing  its  road  it  was  acting  under  legislative  authority, 
and  was  on  that  ground,  in  the  absence  of  negligence,  exempted 
from  liability,  even  although  as  between  individuals  an  actioA 
might  be  maintained. 

Other  facts  are  stated  in  the  opinion. 

S.  M,  French  for  appellant.  Defendant  is  not  liable,  and  it 
was  error  to  subjnit  to  the  jury  the  question  of  damages  sus- 
tained on  account  of  blasting.  {Lasala  v.  Ilolhrodk^  4  Paige, 
170,  172  ;  RaddlffY,  Mayor,  eU,,  4  N.  Y.  196 ;  2  Washb.  on 
Real  Prop.  [4th  ed.]  360,  362 ;  Boone  on  Real  Prop.  §  144 ; 
Losee  v.  Buchanan,  51  N.  Y,  476;  Marvin  v.  B.  L  M. 
Co.y  55  id.  538 ;  Charliss  v.  Jiam^Jcin,  22  Miss.  566 ;  O*  Connor 
v.  City  of  Pittsburg,  18  Penn.  St.  187;  City  of  Quincy  v. 
Jones,  76  111.  231 ;  Busby  v.  Holthaus,  46  Mo.  161 ;  T.  Co. 
V.  City  of  Chicago,  91)  IT.  S.  640 ;  Dixon  v.  Wilkinson,  2 
McCarther  [D.  C],  425 ;  Tiedeman  on  Real  Prop.  §  618 ; 
Thurston  v.  Ilanooclc,!^  Mass.  220;  Gllmore  \.  DriscoU^ 
122  id.  201 ;  McGulre  v.  Grant,  25  N.  J.  L.  356;  Hatch  v. 
F.  C  R,  li.  Co.,  25  Yt.  64.)  This  case  was  sent  to  the  jury 
upon  the  same  theory  as  to  liability  as  though  the  defendant 
were  a  private  person.  This  was  error.  {N',  Y.  C.  <6  H.  R. 
R.  R.  Co.  V.  Kip,  46  N.  Y.  551 ;  Radcliffy.  Mayor,  etc.,  4 
id.  195 ;  BeUlnger  v.  iT.  T.  C.  R.  R.  Co.,  23  id.  42:  Moyer 
V.  iY.  Y.  C.  <&  IT.  R.  R.  R.  Co.,  88  id.  351 ;  Uline  v.  iT.  Y 
C.  cfe  JT.  R.  R.  R.  Co.,  101  id.  98 ;  T.  Co.  v.  City  of  Chi- 
cago, 99  U.  S.  635,  641 ;  Conkfln  v.  JY.  Y,  0.  <&  W.  R.  Co., 
102  N.  Y.  107;  Laws  of  1850,  chap.  140,  §18;  Bennerr. 
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A.  D.  Go.  134  N.  Y.  156;  Pierce  on  Eailroads,  143.) 
There  is  no  evidence  in  the  case  from  which  the  jury  could 
compute  the  damages  for  the  invasion  of  plaintiffs  land  by 
the  embankment'   (3  Sedg.  on  Dam.  [8th  ed.]  §  947.) 

David  Hays  for  respondent.  The  blasting  was  a  nuisance, 
and  defendant  is  liable  to  the  plaintiff  for  the  damage  which 
she  suffered  from  it.  (Cooley  on  Torts,  607,  608 ;  Carhart 
V.  .1.  G.  Co.,  22  Barb.  297;  Hay  v.  C.  Co.,  2  N.  Y.  159; 
3{cAfidrews  v.  CoUard,  13  Vroom,  189  ;  Tremain  v.  CoJioes 
Co.,  2  X.  Y.  163 ;  Bahan  v.  P.  J.  G.  L.  Co.,  122  id.  18 ; 
Lo%ee  V.  Buchanan,  51  id.  476 ;  McKeon  v,  Lee,  51  id.  300 ; 
iMton  v.  B.,  C.  (&  M.  R.  R.  Co.,  51  N.  H.  504 ;  Sedg.  on 
Dam.  [2d  ed.]  113 ;  Dwarris  on  Stat.  695  ;  Cooley  on  Const. 
Lim.  530 ;  People  v.  King,  110  N.  Y.  418.)  There  is  evidence 
to  support  the  verdict  for  $250  for  damages  caused  by  the 
deposit  of  earth  on  plaintiffs  lot.  {Briggs  v.  Hilton,  99  N. 
Y.  517 ;  Head  v.  Hargrame,  105  U.  S.  45 ;  Post  v.  W.  8.  R. 
R.  Co.,  123  N.  Y.  580,  591 ;  Femey  v,  L.  I.  R.  R.  Co.,  116 
id.  375,  381 ;  Mairs  v.  M.  R.  E.  Assn.,  89  id.  498 ;  Noonan 
V.  City  of  Albany,  79  id.  470 ;  Seifert  v.  City  of  Brooklyn^ 
101  id.  136.) 

Attdbewb,  Ch.  J.  We  entertain  no  doubt  of  the  correct- 
ness of  the  ruling  at  the  Circuit  that  the  defendant  stands  in 
no  better  position  in  defending  the  action  than  if  the  contro- 
versy was  between  individuals. 

The  rule  that  the  legislature  may,  in  the  public  interest  and  for 
public  purposes,  authorize  and  legalize  acts  causing  consequen- 
tial injury  to  private  property,  not  amounting  to  a  taking, 
without  providing  compensation,  and  that  the  legislative 
authority  may  be  pleaded  in  bar  of  any  claim  for  indemnity, 
although  if  the  act  had  been  done  without  such  authority  an 
action  would  lie,  has  no  application  to  acts  of  a  railroad  or 
other  business  corporation  in  the  execution  of  chartered  or 
statutory  powers.  The  rule  adverted  to,  although  operating 
in  some  cases  with  great  severity,  which  compels  an  individual 
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to  bear  a  special  loss  for  the  benefit  of  the  community  at 
large,  in  place  of  distributing  the  burden,  is  an  application  of 
Uie  maxim  saltcs  poptdi  est  »uprema  leXy  and  rests  upon  the 
transcendent  power  of  the  legislature,  within  constitutional 
limitations,  to  enact  whatever  it  may  deem  essential  to  the 
public  welfare.  But  wliile  there  are  decisions  which  give 
countenance  to  the  view  that  an  authority  conferred  upon  a 
railroad  corporation  to  construct  a  railroad,  carries  with  it 
immunity  from  liability  in  executing  the  work  for  consequen- 
tial damages  to  private  property,  to  the  same  extent  as 
pertains  to  the  sovereign  in  executing  public  works  {Bellinger 
v.  iT.  Y.  a  R.  B.  Co.,  23  K  T.  42),  it  is  now  the  settled 
doctrine  in  this  state  that  the  powers  granted  to  such  corpora- 
tions are  to  be  construed  as  privileges  conferred,  but  upon  the 
understanding  that  they  shall  be  exercised  in  strict  conformity 
to  private  rights  and  under  the  same  responsibility  as  though 
the  acts  done  in  execution  of  such  powers  were  done  by  an 
individual.  {Cogawdl  v.  N.  Y.,  N.H.&H.  R.  R.  Co.,  103  N. 
y.  10.)  This  doctrine  accords  with  reason  and  with  the 
presumed  intention  of  the  legislature.  The  franchises  of 
a  railroad  corporation  are  conferred  in  consideration  of 
supposed  public  benefits  which  will  result  from  the  con- 
struction of  its  road.  The  projectors  of  such  an  enter- 
prise are  moved  by  considerations  of  personal  advantage. 
To  acquire  corporate  character  and  privileges  they  are  willing 
to  subject  themselves  to  certain  public  duties.  But  it  is  quite 
unreasonable  that  in  executing  its  corporate  powers  the  cor- 
poration should  be  exempted  from  liability  for  injuries  to 
private  property,  as  though  it  was  acting  as  a  strictly  public 
agent.  There  may  be  limited  exceptions,  as  in  cases  of  high- 
way crossings,  where  an  adjustment  of  the  grade  becomes 
necessary,  working  a  consequential  injury  to  adjacent  land- 
owners, which  is  remediless,  and  the  legislative  authority  will 
also  bar  any  remedy  for  certain  discomforts  consequent  upon 
the  necessary  operation  of  the  road,  such  as  noise  and  smoke 
of  passing  trains. 
We,  therefore,  agree  with  the  courts  below  that  the  right  of 
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the  plaintiff  to  recover  in  this  ease,  and  the  liability  of  the 
defendant,  depend  upon  the  same  rule  as  would  govern  the 
parties  if  both  were  natural  persons,  and  the  injury  to  the 
plaintiff's  dwelling  had  resulted  from  blasting  by  an  adjacent 
owner  on  his  land  in  the  course  of  adapting  it  to  individual 
uses. 

The  plaintiff,  upon  the  findings  of  the  jury,  sustained  a 
serious  injury.  It  is  true  that  witnesses  on  the  part  of  the 
defendant  gave  evidence  tending  to  show  that  the  house  was 
imperfectly  constructed,  and  that  the  foundation  walls  were 
giving  way  before  the  excavation  was  commenced.  But  the 
verdict  having  been  affirmed  by  the  General  Term,  there  can 
be  no  controversy  here  that  the  blasting  caused  damage  to  the 
house  to  the  amount  of  the  verdict.  But  mere  proof  that  the 
house  was  damaged  by  the  blasting  would  not  alone  sustain 
the  action.  It  must  further  appear  that  the  defendant  in 
using  explosives  violated  a  duty  owing  by  him  to  the  plaintiff 
in  respect  of  her  property,  or  failed  to  exercise  due  care. 
Wrong  and  damage  must  concur  to  create  a  cause  of  action. 

If  the  injury  was  occasioned  by  the  omission  to  use  due  care, 
this  alone  would  sustain  the  action,  even  if  the  right  of  the 
defendant  to  use  explosives  in  removing  the  rock  was  conceded.. 
If  one  by  carelessness  in  making  an  excavation  on  his  own 
land  causes  injury  to  an  adjoining  building,  even  where  the 
owner  of  the  house  has  no  easement  of  support,  he  will  be 
liable.  {Leader  v.  Moxon^  3  Wils.  460 ;  LoAJorence  v.  Orea^ 
Iforihem  RaH/voay  Co.^  16  Ad.  &  El.  643-653 ;  Leake's  Law 
of  Real  Prop.  248.)  The  law  exacts  from  a  person  who  under- 
takes to  do  even  a  lawful  act  on  his  own  premises,  which  may 
produce  injury  to  his  neighbor,  the  exercise  of  a  degree  of 
care  measured  by  the  danger,  to  prevent  or  mitigate  the 
injury.  The  defendant  could  not  conduct  the  operation  of 
blasting  on  its  own  premises,  from  which  injury  might  be 
apprehended  to  the  property  of  his  neighbor,  without  the  most 
cautious  regard  for  his  neighbor's  rights.  This  would  be  rea- 
sonable care  only  imder  tlie  circumstances.  If  it  was  practi- 
cable in  a  business  sense  for  the  defendant  to  have  removed 
SioKEi^— Vol.  XCV.        35 
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the  rock  without  blasting,  although  at  a  somewhat  increased 
cost,  the  defendant  would,  we  think,  in  view  of  the  situation, 
and  especially  after  having  been  informed  of  the  injury  that 
was  being  done,  have  been  bound  to  resort  to  some  other 
method.  There  is  evidence  that  the  rock  from  some  parts  of 
the  excavation  was  loosened  by  the  use  of  iron  bars,  and  if  this 
was  practicable  as  to  all  of  it  the  jury  miglit  well  have  found 
that  this  means  should  have  been  adopted.  So,  also,  if  less 
powerful  blasts  might  have  been  used,  which,  if  used,  would 
not  have  occasioned  injury,  or  would  have  lessened  it,  the 
omission  to  use  them  might  well  be  considered  as  negligence. 
The  mode  of  exercising  a  legal  right,  where  there  is  a  choice 
of  means,  may  of  itself  give  a  cause  of  action.  The  plaintiff, 
however,  on  this  record  is  precluded  from  claiming  that  the 
judgment  may  be  sustained  because  of  negligence  in  the  mode 
of  blasting.  It  must  be  assumed  from  concessions  made  on 
the  trial  and  from  the  rule  of  law  laid  down  by  the  court,  that 
blasting  was  the  only  mode  of  removing  the  rock  practically 
available ;  that  it  was  conducted  with  due  care,  and  that  it  was 
necessary  to  enable  the  defendant  to  conform  the  roadbed  to 
the  established  grade.  This  is  a  case,  therefore,  of  unavoid- 
able injury  to  the  plaintiflPs  house,  occasioned  by  the  act  of 
the  defendant  in  blasting  on  its  own  premises,  in  order  to 
adapt  them  to  a  lawful  use,  the  mode  adopted  being  the  only 
practicable  one  and  the  work  having  been  prosecuted  with 
due  care  and  without  negligence.  The  question  is,  whether 
the  act  of  the  defendant,  connected  with  the  resulting  injury, 
was  a  legal  wrong  for  which  the  plaintiff  has  a  right  of  action. 
The  general  rule  that  no  one  has  absolute  freedom  in  the 
use  of  his  property,  but  is  restrained  by  the  co-existence  of 
equal  rights  in  his  neighbor  to  the  use  of  his  property,  so  that 
each  in  exercising  his  right  must  do  no  act  which  causes  injury 
to  his  neighbor,  is  so  well  understood,  is  so  universally  recog- 
nized, and  stands  so  impregnably  in  the  necessities  of  the  social 
state,  that  its  vindication  by  argument  would  be  superfluous. 
The  maxim  which  embodies  it  is  sometimes  loosely  interpreted 
as  forbidding  all  use  by  one  of  his  own  property,  which  annoys 
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or  disturbs  his  neighbor  in  the  enjoyment  of  his  property. 
The  real  meaning  of  the  rule  is  that  one  may  not  use  his  own 
property  to  the  injury  of  any  legal  right  of  another.  The  cases 
are  numerous  where  the  lawful  use  of  one's  property  causes 
injury  to  adjacent  property,  for  which  there  is  no  remedy, 
because  no  right  of  the  adjacent  owner  is  invaded,  although  he 
suffers  injury.  The  cases  of  excavation  furnish  a  striking  illus- 
tration. The  easement  of  natural  support  of  the  land  of  one  by 
the  land  of  the  adjacent  owner,  applies  only  to  lands  in  their 
natural  condition,  and  does  not  extend  so  as  to  give  the  owner  of 
a  building  erected  on  the  confines  of  his  land,  the  right  to  have 
it  supported  laterally  by  the  land  of  his  neighbor ;  and  so  it 
has  become  the  settled  doctrine  of  the  law  that  if  one  by  exca- 
vating on  his  own  land  adjacent  to  the  land  of  liis  neighbor, 
using  due  care,  causes  a  building  on  his  neighbor's  land  to 
topple  over,  there  is  no  remedy,  provided  the  weight  of  the 
building  caused  the  land  on  which  it  stood  to  give  way.  There 
is  in  the  case  supposed,  damage,  but  no  wrong^  because  what 
was  done  by  the  adjacent  owner  was  in  the  lawful  and  per- 
mitted use  of  his  own  property.  (  Wyatt  v.  Harrison^  3  B.  & 
Ad.  871 ;  Partridge  v.  Scott,  3  M.  &  W.  220 ;  Laadla  v. 
Holhrook,  4  Pai.  170  ;  Thurston  v.  Harhcock,  12  Mass.  220.) 
The  fundamental  proposition  upon  which  the  plaintifi's  coun- 
sel rests  his  argument  in  support  of  the  recovery,  is  that  the  use 
of  the  explosives  in  blasting  constituted,  under  the  circumstan- 
ces, a  private  nuisance,  and  that  according  to  the  general  rule  of 
law  one  who  creates  or  maintains  a  nuisance  is  liable  for  any 
special  injuiy  to  person  or  property  resulting  therefrom.  The 
right  of  the  defendant  to  excavate  on  its  land  for  its  roadbed  is 
not  challenged,  but  the  right  to  use  the  destructive  agency  of 
gunpowder  in  the  work  of  excavation,  liable  to  produce  injury, 
and  which  did  occasion  it,  is  denied.  The  exception  is 
not  to  the  thing  done,  but  to  the  mode  of  doing  it.  It  is  to 
be  observed,  however,  that  under  the  concessions  in  the  case 
and  the  rulings  on  the  trial,  it  must  be  assumed  that  the 
excavation  could  not  have  been  done  except  by  the  use  of 
explosives.     This  mode  of  doing  the  work  was,  therefore,  of 
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the  substance  of  the  riglit,  if  the  right  existed  at  all.  It  has 
been  frequently  said  that  the  right  of  an  owner  of  land  to  use 
his  property  as  he  likes,  does  not  justify  the  maintaining  of  a 
nuisance,  or  the  commission  of  a  trespass,  and  Blackstone,  after 
stating  that  where  one,  by  smelting  works  on  his  own  land, 
causes  noxious  vapors,  which  injure  the  com  or  grain  on  his 
neighbor's  land  or  damages  his  cattle,  this  would  be  a  nuisance, 
proceeds  to  say,  "  that  if  you  do  any  other  act  in  itself  lawful, 
which,  yet  being  done  in  that  place,  necessarily  tends  to  the 
damage  of  another's  property,  it  is  a  nuisance,  for  it  is  incum- 
bent on  him  to  find  some  other  place  to  do  that  act  where  it 
will  be  less  offensive."  (2  Black.  Com.  ch.  13,  p.  218.) 
There  are  many  illustrations  in  the  books  of  the  doctrine 
stated  by  the  learned  commentator,  that  the  use  of  one's  own 
land  for  the  purpose  of  a  lawful  trade  may  become  a  nuisance 
to  his  neighbor.     But  whether  a  particular  act  done  upon,  or 

^  a  particular  use  of  one's  own  premises  constitutes  a  violation 
of  the  obligations  of  vicinage,  would  seem  to  depend  upon  the 
question  whether  such  act  or  use  was  a  reasonable  exercise  of 
the  right  of  property,  having  regard  to  time,  place  and  cir- 
cumstances. It  is  not  everything  in  the  nature  of  a  nuisance 
which  is  prohibited.  There  are  many  acts  which  the  owner  of 
land  may  lawfully  do,  although  it  brings  annoyance,  discomfort 

,  or  injury  to  his  neighbor,  which  are  davinun  absque  mjurm. 
The  case  of  the  building  caused  to  fall  by  an  excavation  in  an 
adjoining  lot,  already  referred  to,  is  an  illustration.  The  riglit 
of  an  owner  of  a  mine  to  excavate  the  mineral  in  his  mine, 
although  by  so  doing  it  causes  the  water  to  collect  therein  and 
to  be  discharged  into  an  adjacent  mine  on  a  lower  level, 
thereby  causing  damage  to  the  mine  of  such  adjacent  owner, 
is  another  illustration  of  a  lawful  use  of  property  followed  by 
damage  to  the  property  of  another,  for  which  no  action  lies. 
{Smith  V.  Kenriclc^  7  C.  B.  515  ;  Baird  v.  Williamson^  15  C. 
B.  [N.  S.]  376;  Wilson  v.  WaddeU,  2  App.  Caa.  95.)  In 
referring  to  these  cases,  in  Hurdman  v.  North  Eastern  Rail- 
way Co.  (L.  R  [3  C.  P.  Div.]  168),  the  court  said :  "  The 
owner  of  lands  holds  his  right  to  the  enjoyment  thereof,  sub- 
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ject  to  such  annoyance  as  is  the  consequence  of  what  is  called 
the  natural  use  by  his  neighbor  of  his  land,  and  that,  where 
an  interference  with  his  enjoyment  by  something  in  the  nature 
of  a  nuisance  is  the  cause  of  complaint,  no  action  can  be  sus- 
tained if  this  is  the  result  of  a  natural  use  by  a  neighbor  of 
his  land."  Whether  a  particular  act  or  thing  constitutes  a 
nuisance  may  depend  on  the  circumstances  and  surroundings. 
The  use  of  premises  for  mechanical  or  other  purposes,  causing 
great  noise,  disturbing  the  peace  and  quiet  of  those  living  in 
the  vicinity,  and  rendering  life  uncomfortable,  or  filling  the 
air  with  noxious  vapors,  or  causing  vibration  of  the  neighbor- 
ing dwellings,  constitute  nuisances,  and  such  use  is  not  justi- 
fied by  the  right  of  property.  (I^ts/i  v.  Dodge^  4  Den.  311 ; 
McKeon  v.  Seey  51  N.  Y.  800 ;  Cogswell  v.  R.  R,  Co,^  sv^a.) 
These  and  like  cases  are  those  where  the  property  of  the 
owner  is  appropriated  to  a  permanent  use  which  is  a  constant 
•and  serious  interference  with  the  enjoyment  by  other  property 
owners  of  their  property.  But  there  is  a  manifest  distinction 
between  acts  and  uses  which  are  permanent  and  continuous 
and  temporary  acts  which  are  resorted  to  in  the  course  of  adapt- 
ing premises  to  some  lawful  use.  For  example,  the  erection  of 
an  iron  building  adjacent  to  a  dwelling  mi^ht,  for  the  tipae 
being,  cause  as  much  noise  and  discomfort  as  would  arise  from 
eonducting  the  business  of  finishing  steam  boilers  on  adjacent 
premises,  but  this  would  not  constitute  a  nuisance,  and  the 
owner  of  the  dwelling  would  have  no  remedy.  The  streets 
may  be  obstructed  temporarily,  subject  to  municipal  regula- 
tions, for  the  deposit  of  building  materials,  and  the  party 
would  not  be  chargeable  with  maintaining  a  nuisance.  The 
test  of  the  permissible  use  of  one's  own  land  is  not  whether 
tlie  use  or  the  act  causes  injury  to  his  neighbor's  property,  or 
that  the  injury  was  the  natural  consequence,  or  that  the  act  is 
in  the  nature  of  a  nuisance,  but  the  inquiry  is,  was  the  act  or 
use  a  reasonable  exercise  of  the  dominion  which  the  owner  of 
property  has  by  virtue  of  his  ownership  over  his  property, 
having  regard  to  all  interests  affected,  his  own  and  those  of 
his  neighbors,  and  having  in  view  also  public  policy. 
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The  rule  announced  by  the  trial  judge^  that  the  use,  by  an 
owner  of  property,  of  explosives  in  excavating  his  land,  is  at 
his  peril  and  imposes  liability  for  any  injury  caused  thereby 
to  adjacent  property  irrespective  of  negligence,  is  far  reach- 
ing. It  would  constitute,  if  sustained,  a  serious  restriction 
upon  the  use  of  property,  and  in  many  cases  greatly  impair 
its  value.  The  situation  in  the  city  of  New  York  furnishes 
an  apt  illustration.  The  rocky  surface  of  the  upper  part  of 
Manhattan  Island  makes  blasting  necessary  in  the  work  of 
excavation,  and,  unless  permittted,  the  value  of  lots,  especially 
for  business  uses,  would  be  seriously  affected.  May  the  man 
who  has  first  built  a  store  or  warehouse  or  dwelling  on  his  lot 
and  has  blasted  the  rock  for  a  basement  or  cellar,  prevent  his 
neighbor  jfrom  doing  the  same  thing  when  he  comes  to  build 
on  his  lot  adjoining,  on  the  ground  that  by  so  doing  his  own 
structure  will  be  injured  ?  Such  a  rule  would  enable  the  first 
occupant  to  control  the  uses  of  the  adjoining  property,  to  the 
serious  injury  of  the  owner,  and  prevent  or  tend  to  prevent 
the  improvement  of  property.  The  first  occupant  in  building- 
on  his  lot  exercised  an  undoubted  legal  right.  But  his  prior 
occupation  deprived  his  neighbor  of  no  legal  right  in  his  prop- 
erty. The  first  occupant  acquires  no  right  to  exclude  an 
adjoining  proprietor  from  the  free  use  of  his  land,  nor  to  use 
his  own  land  to  the  injury  of  his  neighbor  subsequently  com- 
ing there.  {Piatt  y.  JoTm%<m^  16  Jo.  213 ;  Thurston  v.  Han- 
cock^ 9upra\  Tippmg  v.  St.  Helenas  Smelting  Co,y  L.  R. 
[1  CL  App.]  66;  GampbeU  v.  Secmum,  63  N.  T.  568.) 
The  fact  of  proximity  imposes  an  obligation  of  care,  so  that 
one  engaged  in  improving  his  own  lot  diall  do  no  unnecessary 
damage  to  his  neighbor's  dwelling,  but  it  cannot,  we  think,, 
exclude  the  former  from  employing  the  necessary  and  usual 
means  to  adopt  his  lot  to  any  lawful  use,  although  the  means 
used  may  endanger  the  house  of  his  neighbor. 

We  have  found  no  case  directly  in  point  upon  the  interest- 
ing and  important  practical  question  involved  in  this  appeaL 
It  was  held  in  the  leading  case  of  Hay  v.  Cohoea  Co.  (2  N. 
T.  159),  that  the  right  of  property  did  not  justify  the  owner 
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of  land  in  committing  a  trespass  on  the  land  of  his  neighbor 
by  casting  rocks  thereon  in  blasting  for  a  canal  on  his  own 
land  for  the  use  of  his  mill,  although  he  exercised  all  due  care 
in  executing  the  work.  In  that  case  there  was  a  physical 
invasion  by  the  defendant  of  the  land  of  the  plaintiff.  This 
the  court  held  could  not  be  justified  by  any  consideration  of 
convenience  or  necessity  connected  with  the  work  in  which 
the  defendant  was  engaged.  In  the  conflict  of  rights  the  court 
considered  that  public  policy  required  that  the  right  of  the 
defendant  to  dig  the  canal  on  his  own  land  must  yield  to  the 
superior  right  of  the  plaintiff  to  be  protected  against  an 
invasion  of  his  possession  by  the  act  of  the  defendant.  The 
case  of  Ben/ner  v.  Atlantic  Dredgmg  Co.  (134  N.  Y.  166), 
was  the  case  of  an  injury  to  the  plaintiff's  house,  resulting 
from  the  jarring  caused  by  the  blasting  of  rocks  in  Hell  Gate^ 
and  it  was  held  that  the  injury  was  remediless,  for  the  reason 
that  the  defendant  was  acting  under  the  authority  of  the  gov- 
eiimient  of  the  United  States  by  virtue  of  a  contract  authorized 
by  congress.  It  has  been  held  that  the  keeping  of  gunpowder 
in  large  quantities  near  inhabited  dwellings  is  a  nuisance,  and 
in  the  case  of  explosion  subjects  the  party  keeping  it  to  liability 
for  damages  occasioned  thereby.  {Myers  v.  Malcolm^  6  HiU, 
292 ;  Heeg  v.  Licht^  80  N.  Y.  679.)  So  also  it  has  been  held 
that  the  working  of  quarries  by  th6  use  of  gunpowder,  to  the 
injury  of  property  in  the  vicinity,  gives  a  right  of  action. 
(City  of  Tiffin  v.  McCormack,  34  Ohio  St.  638 ;  ScoU  v.  Bay^ 
3  Md.  431.)  Many  of  the  cases  cited  by  counsel  are  cases 
of  the  permanent  appropriation  of  property  for  dangerous  or 
noxious  uses  causing  damage.  The  distinction  between  such 
cases  and  those  where  the  injury  arises  from  acts  done  in  the 
necessary  adjustment  of  property  for  a  lawful  use  by  means 
necessary  and  not  unusual,  but  involving  damage  to  adjacent 
property,  has  been  adverted  to.  "We  recognize  the  difficulty 
of  formulating  a  general  rule  regulating  the  rights  of  adjacent 
landowners  in  the  use  of  their  property,  and  we  realize  how  nar- 
row the  margin  is  which  separates  this  from  some  decided  cases. 
In  Marmn  v.  Brewster  Iron  Co.  (56  N.  Y.  567),  the  opinion 
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of  the  learned  judge  who  wrote  in  that  case  sustains  the 
conclusion  we  have  .reached  in  this  case.  But  the  point  was 
not  necessarily  involved,  since  it  was  held  that  the  defendant 
there  had  acquired  by  grant  the  fight  .to  employ  blasting  in 
removing  the  mineral,  and  that  the  plaintiff,  a  subsequent 
grantee  of  the  surface,  could  not  complain  of  injury  to  his 
house  therefrom  in  the  absence  of  negligence  on  the  part  of 
the  defendant  in  conducting  the  work.  Judge  Foloeb  in  tliat 
case  said :  "  Whatever  it  is  necessary  for  him  (defendant)  to 
do  for  the  profitable  and  beneficial  enjoyment  of  his  own 
possession,  and  which  he  may  do  with  no*  ill  effect  to  the 
adjacent  surface  in  its  natural  state,  that  he  may  do  though  it 
harm  erections  lately  put  there."  If  the  learned  judge 
intended  to  lay  down  the  rule  that  the  owner  of  land  may  do 
anything  on  his  own  land  which  would  do  no  injury  to  the' 
adjacent  property  if  it  had  remained  in  its  natural  state,  the 
proposition  is  probably  too  broad.  One  may  do  in  a  barren 
waste  many  things  which  he  could  not  lawfully  do  in  or  near 
an  inhabited  town. 

But  the  defendant  here  was  engaged  in  a  lawful  act.  It 
was  done  on  its  own  land  to  fit  it  for  a  lawful  business.  It 
was  not  an  act  which,  under  all  circumstances,  would  produce 
injury  to  his  neighbor,  as  is  shown  by  the  fact  that  other  build- 
ings near  by  were  not  injured.  The  immediate  act  was  con- 
fined fo  its  own  land,  but  the  blasts,  by  settyjg  the  air  in  motion, 
or  in  some  other  unexplained  way,  caused  an  injury  to  the 
plaintiff*B  house.  The  lot  of  the  defendant  could  not  be  used 
for  its  roadbed  until  it  was  excavated  and  graded.  It  was  to 
be  devoted  to  a  common  use,  that  is,  to  a  business  use.  The 
blasting  was  necessary,  was  carefully  done,  and  the  injury  was 
consequential.  There  was  no  technical  trespass.  ^  Under  tliese 
circumstances,  we  think,  the  plaintiff  has  no  legal  ground  of 
complaint.  The  protection  of  property  is  doubjess  one  of  the 
great  reasons  for  government.  But  it  is  equal'  protection  to 
all  which  the  law  seeks  to  secure.  The  rule  governing  the 
rights  of  adjacent  landowners  in  the  use  of  their  property, 
seeks  an  adjustment  of  conflicting  interests  through  a  reconcilli- 
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ation  by  compromise,  each  surrendering  something  of  his  abso- 
lute freedom  so  that  both  may  live.  To  exclude  the  defendant 
from  blasting  to  adap^  its  lot  to  the  contemplated  uses,  at  the 
instance  of  the  plaintiff,  would  not  be  a  compromise  between 
conflicting  rights,  but  an  extinguishment  of  the  right  of  the 
one  for  the  benefit  of  the  other.  .Thjs  sacrifice,  we  think,  the 
law  does  not  exact.  Public  policy  is  promoted  by  the  building 
up  of  towns  and  cities  and  the  improvement  of  property. 
Any  unnecessary  restraint  on  freedom  of  action  of  a  property 
owner  hinders  tliis.  The  laW  is  interested  also  'in  the  preser- 
vation of  property  and  property  rights  from  injury.  Will  it 
in  this  case  protect  the  plaintiff's  house  by  depriving  the 
defendant  of  his  right  to  adapt  his  property  to  a  lawful  use,  • 

through  means  necessary,  usual  and  generally  harmless? 
We  think  not. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

"140       m 
William  S.  O'Beibn  et  al.,  Executors,  etc..  Respondents,  v»  •-  '^^  AD«446, 
Pbtbr  R.  Wbiler,  as  Executor,  etc.,  Appellant. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (|  829)  which  prohibits 
a  person  from,  through  or  under  whom  a  party  or  person  interested  in 
the  event  of  an  action  derives  his  interest,  "  by  assignment  or  otherwise/' 
from  testifying  in  behalf  of  the  party  succeeding  to  his  interest,  against 
the  representatives  of  a  deceased  person,  as  to  any  personal  transaction 
or  communication  between  the  witness  and  deceased,  the  execution  of 
a  general  release  by  one  of  two  plaintiffs,  the  effect  of  which  is  to 
vest  the  interest  released  in  his  co-plaintiff,  does  not  render  him  a  com- 
petent witness  in  behalf  of  his  co-plaintiff,  as  to  such  a  transaction  or 
cpmmunication. 

Such  a  witness,  .however,  is  not  excluded  from  testifying  to  a  conversa- 
tion between  the  deceased  and  another  in  his  presence,  but  in  which  he 
took  no  part. 

Reported  below,  68  Hun,  64.  .^ 

(Argued  October  27,  1893;  decided  December  5,  1898.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  17, 1893,  which  aflirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  D.  Tovmaend  for  appellant.  It  was  error  to  permit 
the  widow  of  the  testator  to  testify  to  conversations  which 
took  place  between  the  deceased  husband  and  their  deceased 
daughter,  in  which  she  took  part,  regarding  the  ownership  of 
the  property  which  is  the  subject  of  this  action.  (Code  of 
Civ.  Pro.  §  829 ;  In  re  WUaon,  103  N.  Y.  374.)  The  defend- 
ant  was  entitled  to  an  answer  to  the  following  question  which 
was  put  by  him  to  witness  Lahn  :  "  What  is  the  usual  custom 
if  the  pass  book  is  returned  to  the  bank  when  they  strike  out 
the  name  of  the  party ;  is  it  the  usual  custom  to  strike  out  the 
name  on  the  books  of  the  bank  as  well  ? "  {Foote  v.  Beecher^ 
78  N.  Y.  157.)  The  following  question  put  to  the  defendant 
by  his  counsel  was  admissible :  ^^  After  this  agreement  that 
has  just  been  read  had  been  signed  by  both  you  and  Mr. 
O'Brien,  did  you  have  a  conversation  very  shortly  after  that 
with  the  attorney  who  drew  the  paper,  and  as  the  representa- 
tive of  Mr.  O'Brien,  as  i6  the  very  money  now  under  discus- 
sion that  was  in  the  Citizens'  Savings  Bank  at  the  time  { "  He 
answered,  "  Yes ; "  and  he  was  then  asked,  "  "What  was  it!" 
This  was  objected  to  by  plaintiff's  counsel,  and  excluded ;  this 
was  error.    {Plat/ner  v.  Plataier,  78  N.  Y.  99.) 

Abram  Kling  for  respondent.  The  defendant's  exception, 
that  Freelove  E.  O'Brien,  the  widow  of  the  said  testator,  was 
precluded  from  testifying  in  this  action,  is  untenable.  {In  re 
WiUon,  103  K  Y.  374;  Loder  v.  Whelpley,  111  id.  239.) 

Matnabd,  J.  The  plaintiffs,  as  executor  and  executrix  of 
the  will  of  Peter  T.  O'Brien,  deceased,  brought  this  action 
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against  the  Citizens'  Savings  Bank  of  New  York  city  to 
recover  the  sum  of  $3,076  standing  to  the  credit  of  their  tes- 
tator as  goardian  of  his  daughter,  Sarah  E.  O'Brien,  upon  the 
books  of  the  bank,  and  which  was  originally  deposited  in  1871. 
Sarah  E.  O'Brien  married  the  defendant  Peter  Weiler,  and 
died  intestate,  and  her  husband  was  appointed  the  administrator 
of  her  estate ;  and  in  that  capacity  claimed  the  moneys  stand- 
ing to  the  credit  of  the  father  as  her  guardian  upon  the  books 
of  the  bank.  Upon  the  motion  of  the  bank  he  was  substituted 
as  defendant  in  its  place  and  it  was  directed  to  hold  the 
moneys  subject  to  the  order  of  the  court  when  final  judgment 
should  be  entered  in  the  action.  Weiler  was  also  one  of  the 
executors  of  the  father's  will,  and  having  refused  to  unite  with 
the  plaintiffs  in  bringing  the  action,  he  was  also  made  defend- 
ant in  that  capacity.  The  real  issue  litigated  was  the  title  to 
this  fund.  By  the  will  of  Peter  T.  O'Brien,  the  use  of  his^ 
entire  estate,  including  these  moneys,  if  recovered,  was  given  to 
his  widow,  the  plaintiff  Freelove  E.  O'Brien,  who  is  plaintiff 
in  her  capacity  of  executrix,  and  after  her  death  the  principal 
is  bequeathed  to  his  son,  William  S.  O'Brien,  who,  as  executor^ 
is  her  co-plaintiff. 

Upon  the  trial  it  became  important  to  prove  by  the  mother,, 
the  plaintiff  Freelove  E.  O'Brien,  a  conversation  between  the 
father  and  daughter  which  took  place  in  her  presence.  After 
she  had  been  sworn  as  a  witness  the  plaintiff  put  in  evidence 
a  writing  executed  by  her  under  seal,  and  entitled  in  this 
action,  in  which  she  recited  that  whereas  she  had  been  pro- 
duced as  a  witness  and  had  been  objected  to  on  the  ground 
that  she  was  interested  therein,  because  under  the  will  of  her 
husband  she  was  entitled  to  the  whole  income  of  his  estate 
during  her  life,  and  would  be  entitled  to  the  income  upon  the 
money  in  litigation  in  this  action,  therefore,  in  consideration 
of  one  dollar  to  her  in  hand  paid,  she  thereby  released  and 
discharged  the  executors  of  the  estate  of  and  from  all  interest 
or  claim  she  might  have  to  the  moneys  involved  in  this  action, 
and  to  the  interest  and  income  thereof.  She  was  then  asked 
this  question,  "  Do  you  recollect  any  interview  or  conversa- 
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tion  taking  place  in  January,  1881,  in  reference  to  any 
moneys  in  a  savings  bank  between  your  husband  and  your 
daughter  and  yourself ;  if  so,  state  fully  what  it  was,"  which 
was  objected  to  on  the  ground  that  the  witness  was  incom- 
petent to  testify  to  such  a  transaction  or  conversation,  she 
being  a  party  in  interest.  The  objection  was  overruled,  an 
exception  taken,  and  the  witness  answered  the  question.  It 
is  plain  that  whatever  interest  the  witness  had  in  the  fund  in 
controversy,  was  by  virtue  of  this  release  transferred  to  her 
co-plaintiff,  who,  by  the  terms  of  the  will,  took  the  entire 
estate,  subject  only  to  the  right  of  the  witness  to  the  income 
during  her  life.  Even  if  the  legal  title  was  vested  in  the 
executors,  he  was  one  of  the  executors,  but  they  held  the  legal 
title  for  the  beneficiaries  under  the  will,  and  as  he  had  become 
the  sole  beneficiary  so  far  as  this  fund  was  concerned,  he 
had  both  personally  and  as  executor  acquired  an  interest  in 
the  subject  of  the  controversy  from  the  witness. 

Section  829  of  the  Code  prohibits  a  person  from,  through 
or  under  whom  a  party  or  person  interested  in  the  event  of 
an  action  derives  his  interest  or  title  by  assignment  or  other- 
wise, from  testifying  in  behalf  of  the  party  succeeding  to  liis 
title  or  interest  against  the  representatives  of  a  deceased  person 
as  to  any  personal  transaction  or  communication  between  the 
witness  and  the  deceased.  William  S.  O'Brien  was  both  a 
party  to  the  action  and  interested  in  the  event  of  it.  He 
derived  his  title  to  the  income  of  this  fund  by  assignment 
from  his  mother.  She  was  under  examination  as  a  witness 
against  the  administrator  of  the  daughter,  and  the  question 
objected  to  called  for  a  personal  transaction  and  communica- 
tion between  her  and  the  defendant's  intestate.  All  the  con- 
ditions, therefore,  existed  which  made  the  statutory  prohibi- 
tion applicable ;  the  objection  was  well  taken  ;  and  if  any 
material  injury  resulted  to  the  appellant  because  it  was  over- 
ruled, the  exception  presents  grounds  for  the  reversal  of  the 
judgment.  The  form  by  which  the  transfer  of  interest  U 
accomplished  is  not  important.  Its  efEect  alone  is  to  be  con- 
sidered.    If  a  general  release  is  adopted,  and  it  results  io 
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veetiiig  the  title  to  the  property  released  in  another  person 
who  is  a  party  to  the  action  or  interested  in  its  event,  the  wit- 
ness is  not  by  the  execution  of  the  release  rendered  competent 
to  testify.  If  the  party  in  whose  behalf  the  witness  is 
examined,  takes  "  by  assignment  or  otherwise  *'  from  the  wit- 
ness, the  examination  cannot  be  allowed.  The  policy  of  the 
statute  rests  upon  different  grounds  from  the  common-law 
rule  excluding  the  evidence  of  interested  witnesses.  The 
examination  is  prohibited  in  the  special  cases  mentioned,  not 
simply  on  account  of  interest,  but  mainly  upon  the  ground  of 
the  enforced  silence  of  the  other  interested  party  to  the  trans- 
action. If  living  he  might  give  such  an  account  of  it  as 
would  materially  affect  the  credibility  of  the  surviving  actor. 
It  was  not  deemed  fair  to  permit  an  interested  party  to  have 
the  benefit  of  testimony  which  might  appear  in  a  different 
light,  or  which  might  not  be  given  at  all,  if  the  examination 
of  the  adverse  party  could  be  secured. 

The  restriction  was  not  limited  to  an  interested  witness, 
called  in  his  own  behalf,  but  extends  to  all  cases  where  it  is  sought 
to  examine  the  witness  in  behalf  of  a  party  or  person  interested 
in  the  event,  who  derives  title  to  the  subject-matter  of  the 
action  by  assignment  or  otherwise  from  the  witness  as  against 
the  representatives  or  assignee  of  a  deceased  person.  If  it  is 
claimed  that  the  witness  has  divested  himself  of  interest,  it 
does  not  follow  that  he  is  thereby  rendered  competent.  The 
test  is  to  be  sought  in  the  legal  effect  of  the  instrument  by 
means  of  which  his  interest  was  extinguished.  It  matters  not 
by  what  name  it  is  called ;  if  it  operates  in  law  to  vest  in 
another  party  to  the  action,  or  in  a  person  interested  in  its 
event,  the  title  or  interest  which  the  witness  formerly  had,  the 
prohibition  remains  if  it  is  proposed  to  use  the  testimony  of 
the  witness  in  behalf  of  his  successor  in  interest.  The  respond- 
ent cites  In  re  Wilson  (103  K  Y.  374),  and  Zoder  v.  Whelpley 
(111  id.  239),  but  they  do  not  appear  to  be  applicable.  They 
•were  proceedings  for  the  probate  of  wills,  contested  for  the 
•want  of  testamentary  capacity.  The  witnesses  offered  were 
legatees  under  the  will,  and  they  executed  a  general  release 
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and  discharge  of  their  legacies.  They  were  not  offered  as 
witnesses  in  behalf  of  any  party  to  the  proceeding  or  person 
interested  in  its  event  who  had  succeeded  to  their  interest  as 
legatees,  and  they  were,  therefore,  held  not  incompetent  to  tes- 
tify with  reference  to  a  personal  transaction  or  commnnication 
with,  the  testator. 

While  it  mnst  be  held  that  in  this  case  the  instmment  of 
release  did  not  obviate  the  objection  to  the  witness'  com- 
petency, still  it  was  not  reversible  error  to  overrule  the  objec- 
tion, unless  the  witness  was  in  fact  examined  as  to  a  conversar 
tion  with  the  deceased  in  which  she  participated.  It  is  not 
suflScient  to  require  the  exclusion  of  her  evidence  to  show  that 
it  related  to  a  transaction  between  the  deceased  and  another  in 
her  presence,  but  in  which  she  took  no  part.  {Cory  v.  WhUe^ 
59  N.  Y.  336  ;  Simmons  y.  Havem^  101  id.  427.)  While  the 
question  called  for  a  conversation  with  herself,  the  answer 
stated  only  an  interview  between  the  father  and  the  daughter, 
of  which  the  witness  was  a  silent  auditor.  She  states  that  the 
two  came  into  her  room,  and  the  husband  said  to  the  daughter 
that  he  had  taken  all  her  money  out  of  the  bank  and  bought 
railroad  stocks  with  it.  The  daughter  replied  that  she  was 
very  glad  he  had  done  so  ;  that  the  money  would  accumulate 
faster  because  of  the  better  rate  of  interest  which  would  be 
thus  secured.  This  was  the  entire  conversation,  and  the  wit- 
ness is  not  shown  to  have  taken  any  part  in  it  whatever.  She 
afterwards  testified  that  her  daughter  subsequently  told  her 
that  she  had  received  the  bonds,  but  no  objection  was  inter- 
posed to  this  (evidence,  nor  to  the  subsequent  statement  that 
her  daughter  said  she  had  received  the  proceeds  of  the  bonds 
and  sent  them  to  California  to  be  invested. 

The  opinion  of  the  learned  judge  at  special  term  makes  it 
very  clear  that  no  incompetent  evidence  was  received  and  con- 
sidered. He  there  states  that  it  was  only  the  testimony  of  the 
mother  as  to  the  conversation  between  the  father  and  the 
daughter,  in  which  the  witness  took  no  part,  which  he  consid- 
ers competent,  and  that  the  question  was  reserved  as  to  the 
declarations  made  by  the  daughter  directly  to  the  witness,  and 
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that  he  had  come  to  the  conclusion  that  the  witness  was  not 
competent  to  testify  to  these  declarations,  and  that  they  mnst 
be  stricken  ont.  It  is  manifest  that  the  testimony  actually 
received  and  considered  was  unobjectionable,  and  that  no  suf- 
ficient grounds  for  reversal  have  been  shown. 
'    The  judgment  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


William  Wharton,  Jb.,  &   Compakt    (Incorporated), 
Appellant,  v.  Chables  F.  Winch,  Eespondent. 

Where  a  contract  for  railroad  construction  provides  for  payment  in  install* 
ments  as  the  work  progresses,  a  failure  to  pay  an  installment  when  due 
is  not  such  a  breach  of  the  entire  contract  as  to  authorize  the  contractor 
to  refuse  to  proceed  further  and  to  recover  the  profits  which  he  would 
have  earned  had  the  contract  been  fully  performed. 

In  case  of  such  failure,  the  contractor  may  either  at  once  rescind  the  con- 
tract find  recover  for  materials  furnished  or  services  rendered,  or  he  may 
proceed  with  performance  and  bring  suit  to  recover  the  past  due 
installment. 

"Where  an  action  is  brought  by  the  contractor  before  completion  of  the 
contract,  to  authorize  a  recovery  of  prospective  profits  a  willingness  on 
his  part  to  complete  the  work,  and  a  refusal  of  defendant  to  be  further 
bound  by  the  contract,  or  an  abandonment  of  it  by  him,  must  appear. 

Mere  delay,  however,  in  making  the  payments  may  be  so  inexcusable  or 
unreasonable,  or  so  indicative  of  an  utter  inability  to  perform  the  entire 
contract,  as  to  be  equivalent  to  a  refusal  to  perform  and  a  denial  of 
plaintiff's  right  to  proceed  under  it. 

(Argued  October  4,  1893;  decided  December  6,  1898.) 

Appeal  from  judgment  of  the  General  Teiin  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  July  26,  1892,  which  overruled 
plaintiffs  exceptions,  taken  upon  a  trial  which  resulted  in  a  ver- 
dict in  favor  of  defendant  directed  by  the  court,  denied  a  motion 
for  a  new  trial  and  directed  judgment  in  favor  of  defendant 

This  was  an  action  to  recover  damages  for  an  alleged  breach 
of  contract. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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George  W.  Wicker8ha/m  for  appellant.  The  defendant's 
failure  to  make  the  payments  stipulated,  to  be  made  upon  the 
delivery  in  Lincoln  of  the  materials  needed  for  the  construc- 
tion of  the  tracks,  constituted  a  breach  of  the  contract  on  his 
part,  which  conferred  upon  the  plaintiff  the  right  either  to 
rescind  or  to  sue  generally  for  damages  for  a  breach  of  the  con- 
tract. {Uiggms  v.  S.  R.  Co,^  60  N.  Y.  552  ;  Ry(m  v.  Cook- 
rim,  90  id.  «85 ;  16  Wkly.  Dig.  146 ;  Tayl^  v.  Saxe,  81 K  E. 
Rep.  258.)  The  payment  by  the  defendant  of  installments  of 
the  consideration  money,  when  and  as  the  same  were  provided 
in  the  contract  to  be  made,  were  conditions  precedent  to  the 
plaintiff's  duty  to  go  on  with  the  work.  The  agreements  to 
pay  and  to  perform  were  dependent  covenants,  and  the  plain- 
tiff having  deUvered  the  rails  and  materials  in  Lincoln,  it 
became  the  defendant's  duty  to  forthwith  pay  the  stipulated 
price  therefor.  {ParmeUe  v.  R.  R,  Co.,  6  N.  Y.  80 ;  Hare  on 
Cont.  594 ;  Dwahwm  v.  Mwnn^  10  N,  Y.  508 ;  Ourminghomh  v. 
Morrell,  10  Johns.  203 ;  OraM  v.  Johnsoriy  6  N.  Y.  247 ; 
Fletch&r  V.  Cole,  23  Vt.  114.)  The  defendant's  failure  t<» 
make  payment  for  the  materials  when  delivered  in  Lincoln,  aa 
provided  by  the  contract,  was  a  distinct  breach  on  his  part, 
which  subjected  him  to  all  of  the  consequences  of  a  breach  of 
the  entire  contract.  {Gra/ves  v.  White,  87  N.  Y.  465 ;  Pctrr 
V.  Greenibush,  112  id.  260 ;  Norrington  v.  Wright,  115  XJ.  S. 
188 ;  Cle,  R.  Mills  v.  Rhodes,  121  id.  255  ;  JRghtingale  v. 
Iseman,  121  N.  Y.  288.)  There  is  no  difference  between  the 
failure  to  make  stipulated  payments,  and  any  other  breach  of 
the  contract.  (7?.  R.  Co.  v.  Howard,  13  How.  Pr.  330 ; 
Sonck  V.  MuUer,  L,  R.  [7  Q.  B.]  800 ;  Hoa/re  v.  Rennie,  5 
H.  &  N.  19  ;  'Withers  v.  Reynolds,  2  B.  &  A.  882 ;  Thomas 
V.  Steioart,  132  K  Y.  580  ;  J^ichols  v.  S.  S.  Co.,  137  id.  471 ; 
Dtmham  v.  Mcmn,  7  id.  512 ;  Pierce  v.  Bouton,  17  "Wkly. 
Dig.  145 ;  DwineU  v.  Howard,  30  Maine,  258  ;  RoUman  v. 
JBurt,  64  Md.  415 ;  R.  R.  Co.  v.  Smith,  75  111.  496 ;  G.  R.  R. 
R.  Co.  V.  Vcm  Dusen,  29  Mich.  431 ;  C.  Co.  v.  Gordon,  6  Wall. 
660 ;  P.,  etc.,  C.  Co.  v.  Seymour,  91  XJ.  S.  646  ;  U.  S.  v.  JBehan,. 
110  id.  338.)    While  it  is  submitted  that  it  is  entirely  immate- 
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rial  whether  the  defendant  failed  to  make  the  stipulated  pay- 
ments because  of  temporary  pecuniary  embarrassment,  or  with 
the  intention  of  abandoning  the  contract,  still,  tested  by  such 
rule,  the  plaintiff  is  entitled  to  recover,  and  if  there  be  any 
doubt  of  such  intention  on  the  evidence,  it  was  error  in  the 
trial  judge  not  to  submit  that  question  to  the  jury.  (Hare  on 
Cont.  575.)  If  there  was  such  a  breach  of  the  contract  as  jus- 
tified rescission,  the  aggrieved  party  may  also  stand  on  the  con- 
tract and  sue  for  damages ;  there  is  no  distinction  in  principle ; 
both  rights  rest  upon  the  defendant's  breach.  {Johnson  v. 
Milling,  L.  R.  [16  Q.  B.  Div.]  640 ;  Jones  v.  Judd,  4  N.  Y. 
412 ;  Cha/ves  v.  White,  87  id.  465 ;  Farr  v.  Vill  of  Grem- 
bush,  112  id.  260.)  The  plaintiff  did  not  rescind  the  contract 
upon  defendant's  breach.  (Freeman  on  Judgments  [4th  ed.]^ 
§  257;  Taylor  v.  Sachs,  21  N.  E.  Rep.  258.)  The  plain- 
tiff is  entitled  to  recover  as  damages  for  the  breach  of  the 
contract,  compensation  for  the  services  already  performed,  and 
damages  for  having  been  prevented  from  completing  its  con- 
tract, i,  e,,  the  profits  which  it  would  have  realized  had  the 
defendant  kept  his  part  of  the  contract  and  enabled  it  to 
complete  the  work.  ( U.  S.  v.  Behan,  110  U.  S.  339 ;  Mas-^ 
terson  v.  Mayor,  etc.,  7  Hill,  69 ;  Butler  v.  Butler,  32  N.  Y. 
470 ;  Messmore  v.  iT.  T.  S.  <&  L.  Co.,  40  id.  422 ;  Devlin  v. 
Mayor,  etc.,  63  id.  8.) 

Charles  E.  Rushmore  for  respondent.  The  contract  was 
an  entire  one,  and  the  plaintiff  cannot  recover  prospective 
profits  as  damages  for  a  breach  thereof  without  proof  of  the 
complete  performance  of  the  contract  on  its  part,  or  unless 
it  can  be  shown  that  the  defendant  failed  to  perform  a  portion 
of  the  contract  which  amounted  to  a  condition  precedent,  or 
that  he  prevented  the  performance  of  the  contract  on  the  part 
of  the  plaintiff,  or  unless  an  intention  on  defendant's  part  to 
abandon  the  contract  is  proven.  (J/.  Fowndry  v.  novey,  21 
Pick.  471 ;  Freeth  v.  Burr,  9  C.  P.  208;  M.  S.  d&  /.  Co.  v. 
NayloT,  9  App.  Cas.  438 ;  Norrvngton  v.  Wright,  115  IT.  S. 
188;  Camil  Co.  v.  Gordon,  6  Wall.  561 ;  P.  Co.  v.  Seymov/r, 
SiOKELs— Vol.  XCV.        37 
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91  U.  S.  646;  Dubois  v.  D.  cfe  //.  C.  Co,,  4  Wend.  290; 
Moore  v.  Taylor,  42  Hun,  45.)  Both  parties  having  moved 
for  the  direction  of  a  verdict,  the  decision  of  tlie  trial  judge 
should  be  upheld,  if  there  is  any  evidence  to  support  it.  {Dil* 
Ion  V.  Crofton,  90  N.  Y.  619.) 

Maynard,  J.  Defendant  was  the  contractor  for  the  con- 
struction of  a  street  railway  in  Lincoln,  Nebraska,  and 
entered  into  an  agreement  with  plaintiflp  by  the  terms  of 
which  the  latter  was  to  furnish  the  materials  and  labor  for  the 
entire  construction  of  the  railway  tracks  in  consideration  of 
the  sum  of  $56,000,  to  be  paid  by  the  defendant  as  follows : 
$5,000  within  live  days  after  the  execution  of  the  agreement ; 
the  market  value  with  the  freight  added  of  the  materials 
needed  for  the  construction  of  the  tracks  whenever  and  as 
soon  as  delivered  in  Lincoln;  $11,200  when  a  half  mile  of 
double  track  shall  have  been  laid,  less  the  amount  previously 
paid  for  materials  used  in  its  construction,  and  similar  pay- 
ments for  each  half  mile  of  double  track  laid.  The  $5,000 
first  paid  was  to  be  deducted  from  the  last  payment  due.  The 
plaintiff  began  the  construction  of  the  tracks,  and  at  the  request 
of  the  defendant  prepared  to  first  lay  down  a  single  track  for 
the  whole  distance  of  two  and  one-half  miles,  instead  of  con- 
structing both  tracks  simultaneously,  and  on  Nov.  9,  1887, 
notified  the  defendant  that  all  the  materials  for  the  construc- 
tion of  the  single  track  were  in  Lincoln  and  the  plaintiff  was 
ready  to  proceed  to  lay  the  track  upon  receipt  of  $12,000,  the 
cost  of  the  material.  The  plaintifiPs  place  of  business  was  at 
Philadelphia  and  that  of  the  defendant  in  New  York,  and  it  is 
evident  that  defendant  expected  to  raise  the  money  in  Lincoln 
from  the  sale  of  stock  and  bonds  of  the  railway  company  to 
parties  there,  and  he  immediately  informed  plaintiff  that  he 
had  received  word  from  Lincoln  and  that  the  check  for  the 
materials  was  on  the  way  and  would  be  forwarded  without 
delay.  The  check,  however,  did  not  arrive,  and  there  was 
further  correspondence  in  which  defendant  explained  the 
failure  to  make  payment  as  expected,  but  on  Nov.  12th  he 
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forwarded  a  check  for  $4,000,  and  requested  plaintiff  to  go 
ahead  with  the  work  at  once  witliont  fail,  saying  that  as  soon 
as  plaintiff  began  work  the  parties  at  Lincoln  would  send  more 
money.  Plaintiff  replied  on  the  14th  that  it  would  begin 
work,  but  the  amount  sent  was  so  small  that  it  would  have 
only  a  small  portion  of  the  work  done.  Defendant  again 
promised  $5,000  or  $10,000  cash  by  the  next  Wednesday,  or 
other  security,  and  urged  plaintiff  to  keep  working  at  Lincoln. 
Two  days  later  plaintiff  wrote  defendant  that  it  would  lay 
down  a  half  mile  of  single  track,  and  after  recalling  the  terms 
of  the  contract  and  showing  how  it  had  not  been  kept  by 
defendant,  the  plaintiff  further  stated  that  it  most  certainly 
did  not  intend  to  lay  any  more  than  the  one-half  mile  of  single 
track  until  defendant  made  payment  as  agreed. 

Neither  cash  nor  securities  were  forthcoming,  and  Nov.  23 
plaintiff  telegraphed  defendant  that  its  men  were  idle  at  Lin- 
coln and  it  should  order  them  home  in  forty-eight  hours.  The 
defendant  replied  proposing  other  security  and  urging  plaintiff 
to  lay  a  half  mile  more  before  December  1st.  Plaintiff  tele- 
graphed requesting  defendant  to  come  over  the  next  day  and 
bring  the  proposed  security,  and  that  probably  they  could 
arrange  matters.  Defendant  replied  that  he  would  be  there, 
but  did  not  come.  December  2d  plaintiff  wrote  defendant, 
formally  notifying  him  that  his  failure  to  comply  with  the 
terms  of  the  contract  had  been  the  cause  and  was  still  the 
cause  of  considerable  loss ;  that  there  were  constantly  daily 
expenses  accruing  for  men,  interest  on  materials,  etc.,  which  it 
would  look  to  him  to  make  good,  and  further  notifying  him 
that  in  view  of  the  breach  of  the  contract  on  the  part  of  the 
defendant  the  plaintiff  did  not  consider  itself  further  bound 
thereby.  The  defendant  replied  the  next  day  that  he  had 
telegrams  and  letters  from  plaintiff  stating  that  it  should  with- 
draw its  men  from  Lincoln  on  a  specified  date,  and  that  if  it 
had  not  done  so  the  delay  was  upon  its  own  responsibility. 
After  this  there  was  some  correspondence  with  reference  to 
the  substitution  of  other  parties  in  place  of  the  defendant,  but 
the  plaintiff  stated  that  the  negotiations  were  favored  with  the 
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full  understanding  that  the  defendant,  by  his  own  acts  of 
omission  to  make  payments  ss  agreed  upon,  had  already  can- 
celed the  contract,  provided  the  plaintiff  chose  to  have  it 
canceled.  These  negotiations  failed,  and  no  further  work 
was  done  by  plaintiff  under  the  contract,  and  no  furtlier  pay- 
ments made  by  defendant.  The  plaintiff  brought  this  action 
Nov.  10,  1888,  to  recover  the  damages  sustained  by  defend- 
ant's breach  of  the  contract.  The  contract  price  of  the  one- 
half  mile  of  road  constructed,  including  the  materials,  was 
$5,600,  and  the  whole  amount  received  under  the  contract  was 
$9,560.  The  plaintiff  lias  thus  received  from  defendant 
$3,960  more  than  the  contract  price  of  that  part  of  the 
road  actually  built,  but  it  claims  that  if  it  had  been  allowed 
to  complete  die  construction  of  the  road  and  had  been  paid 
for  it  according  to  the  contract,  that  it  would  have  made  a 
profit  of  $13,871,  and  that  it  has,  therefore,  sustained  damage 
to  the  amount  of  $9,911,  and  it  is  that  sum  which  it  seek* 
to  recover  in  this  action.  The  sole  question  presented  for 
judicial  decision  is  whether,  upon  the  facts  proven  in  this 
case,  the  plaintiff  is  entitled  to  recover  prospective  profits 
because  of  the  failure  of  the  defendant  to  pay  the  installment 
of  the  contract  price  which  fell  due  upon  the  delivery  of  the 
material  at  Lincoln  on  Nov.  9th.  The  execution  of  the  con- 
tract, and  what  tlie  parties  did  under  it,  and  what  they  failed 
or  refused  to  do,  are  all  matters  about  which  there  is  no  con- 
flict or  dispute  in  the  testimony  given  upon  the  trial,  and  at 
the  close  of  the  evidence  both  parties  requested  the  direction 
of  a  verdict,  and  the  motion  of  the  defendant  was  granted,  to 
which  the  plaintiff  excepted.  The  plaintiff  then  requested 
the  court  to  submit  to  the  jury  the  question  whether  or  not 
the  evidence  in  this  case  did  not  evince  an  intention  on  the 
part  of  defendant  not  to  comply  with  the  terms  of  the  con- 
tract, and  a  total  failure  on  his  part,  which  was  declined  and 
an  exception  taken. 

In  view  of  the  structure  of  this  contract  it  would  seem  to 
be  dear  that  the  mere  failure  of  the  defendant  to  make  punc- 
tual payment  of  an  installment  due  according  to  its  provisions 
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was  not  such  a  breach  of  the  entire  contract  as  to  permit  the 
plaintiff  to  refuse  to  proceed  further  under  it,  and  recover 
damages  for  the  profits  which  he  would  have  earned  had  the 
contract  been  fully  performed  on  his  part. 

In  the  able  and  elaborate  brief  submitted  by  the  learned 
counsel  for  the  appellant  our  attention  has  not  been  called  to 
any  case  where  the  contrary  of  this  proposition  has  been 
maintained.  "While  the  question  does  not  seem  to  have  been 
the  subject  of  frequent  discussion  in  this  state,  authority  is 
not  wanting  to  support  this  view. 

In  Moore  v.  Taylor  (42  Hun,  45),  the  plaintiff  sought  to 
recover  prospective  profits  upon  the  failure  to  pay  an  install- 
ment under  a  contract  for  railroad  construction  similar  in  its 
important  features  to  the  one  before  us,  and  it  was  held  by  the 
General  Tenn  of  the  fifth  department.  Judge  Bradley  deliver- 
ing the  opinion  of  the  court,  that  mere  default  in  the  payment 
of  an  installment  when  it  becomes  due  is  not  such  a  denial 
of  the  right  of  the  contractor  to  continue  in  the  perform- 
ance of  the  service,  as  in  legal  effect  to  constitute  a  breach  of 
the  entire  contract.  Such  a  failure  is  not  of  itself  equivalent  to 
a  refusal  on  the  part  of  the  defendant  to  be  further  bound  by 
the  contract  or  to  an  abandonment  of  its  provisions  by  him. 
This  rule  was  clearly  recognized  by  this  court  in  Nichols  v. 
Scranton  Steel  Co.  (13Y  N.  Y.  471),  where  it  was  held  that 
under  a  contract  to  deliver  iron  in  specified  portions  monthly, 
the  delivery  for  each  month  to  be  paid  for  on  the  27th  of  the 
following  month,  the  refusal  to  be  further  bound  by  the 
terms  of  the  contract,  or  to  accept  further  deliveries  and  to 
give  notes  already  demandable,  and  to  give  any  more  notes  at 
any  time  or  for  any  purpose  in  the  future,  or  to  pay  moneys 
at  any  time  which  were  eventually  to  be  paid  under  the  con- 
tract, that  all  these  things  constituted  a  breach  of  the  contract 
as  a  whole  and  gave  a  present  right  of  action  to  recover  dam- 
ages sustained  thei*eby. 

It  is  undoubtedly  true  that  the  defendant's  failure  to 
pay  the  installment  was  such  a  breach  of  the  contract  as 
absolved  the   plaintiff  from  all  obligation  to  further  per- 
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form  on  his  part  while  the  default  continued.  Nor  was 
he  bound  to  grant  the  defendant  any  indulgence  and  wait  for 
any  period  of  time  in  order  to  enable  him  to  make  good  his 
broken  promise.  In  that  sense  punctual  payment  was  a  con- 
dition precedent.  The  obligation  of  the  plaintiff  to  proceed 
under  the  contract  depended  upon  it.  If  it  was  not  fulfilled, 
one  of  two  courses  was  open  to  the  plaintiff.  lie  might  at 
once  rescind  the  contract  and  refuse  to  go  on,  and  immediately 
recover  for  the  materials  furnished  and  services  rendered 
under  it ;  or  he  might  proceed  with  the  performance  of  the 
contract  on  his  part,  and  at  the  same  time,  if  he  chose,  bring 
suit  to  recover  the  past  due  installment.  In  the  present  case 
the  trial  court  has  found  that  tlie  plaintiff  elected  to  rescind 
the  contract,  and  as  lie  had  already  received  more  than  suffi- 
cient to  compensate  him  for  the  work  done  under  it,  that  he 
can  recover  nothing  in  this  action.  This  finding  has  ample 
support  in  the  evidence  contained  in  the  record.  The  plaintiff 
did  not  ask  to  go  to  the  jury  upon  this  question,  arid  we 
are  concluded  by  the  verdict  directed,  even  if  conflicting 
inferences  might  be  drawn  from  the  acts  and  declarations  of 
the  parties. 

The  plaintiff  did  request  that  the  jury  might  be  permitted 
to  determine  whether  the  defendant  had  not  abandoned  the 
contract  in  its  entirety;  but  before  that  question  could  be 
reached  the  court  was  required  to  decide  whether  there  had 
not  been  a  rescission  and  abandonment  of  the  contract  by  the 
plaintiff,  and  having  determined  that  issue  adversely  to  the 
plaintiff,  there  could  be  no  recovery.  One  week  after  pay- 
ment became  due  plaintiff  notified  defendant  that  it  would  not 
lay  any  more  than  one-half  mile  of  single  track  until  more 
money  was  sent.  The  next  day  it  telegraphed  the  work  would 
stop  if  more  funds  were  not  sent ;  six  days  later  it  telegraphed 
that  the  workmen  would  be  ordered  home  unless  the  money 
was  received  in  forty-eight  hours ;  and  on  December  2d  it 
formally  notified  defendant  that  it  did  not  consider  itself  as 
further  bound  by  the  contract.  This  all  occurred  within 
twenty-three  days  of  the  time  when  the  installment  became 
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due,  and  while  the  defendant  was  importuning  the  plaintiff  to 
go  on  witli  the  work,  and  had  remitted  four  thousand  dollars 
in  part  payment,  and  was  endeavoring  to  obtain  the  means 
with  which  to  pay  the  balance.  What  may  have  subsequently 
occurred  is  not  important,  except  that  it  may  be  observed  that 
in  the  future  correspondence  plaintiff  is  careful  to  insist  that 
it  must  be  understood  that  the  contract  is  canceled,  if  it  chose 
to  regard  it  canceled.  At  the  time  when,  according  to  the 
finding  of  the  trial  court,  there  had  been  a  rescission  and 
abandonment  of  the  contract  by  the  plaintiff,  the  conduct  of 
the  defendant  had  not  been  such  as  to  indicate  an  intention  on 
his  part  to  abandon  it.  He  had  then  advanced  nearly  $4,000 
in  excess  of  the  contract  price  of  the  work  actually  done, 
and  every  motive  of  self-interest  would  lead  him  to  desire 
to  secure  full  performance.  There  might  be  CAses  where 
mere  delay  in  making  the  stipulated  payments  might  be 
80  inexcusable  or  unreasonable,  or  so  indicative  of  an 
utter  inability  to  perform  the  entire  contract  as  to  be  equiva- 
lent to  a  refusal  to  perform,  and  a  denial  of  the  plaintiff's 
right  to  proceed  under  it,  but  there  is  no  proof  in  this  record 
from  which  an  abandonment  by  the  defendant  can  be  inferred 
prior  to  tlie  time  when  the  plaintiff  must  be  deemed,  for  the 
purposes  of  this  appeal,  to  have  elected  to  terminate  the 
contract. 

But  my  brethren,  while  concurring  as  to  the  legal  effect 
of  a  rescission  and  abandonment  of  the  contract  by  the  plain- 
tiff, do  not  agree  with  me  as  to  the  conclusiveness  of  the  ver- 
dict upon  the  record  now  here.  As  the  plaintiff  excepted  to 
the  direction  of  a  verdict  for  the  defendant,  and  requested  to 
have  the  question  submitted  to  the  jury,  whether  upon  all  the 
evidence  there  was  not  a  total  abandonment  of  the  contract  by 
the  defendant,  it  is  thought  that  he  is  not  precluded  from  now 
insisting  that  if  the  defendant  relied  at  the  trial  upon  a  rescis- 
sion of  the  contract  by  the  plaintiff,  that  question  should  also 
have  been  submitted  to  the  jury  upon  all  the  evidence  in  the 
case. 

In  this  view  the  jury  should  have  been  instructed  that  if, 
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from  all  that  occurred  between  the  parties  relating  to  this  con- 
troversy, they  found  that  the  plaintiff  elected  to  rescind  the 
contract  because  of  the  defendant's  default  in  not  making  pay- 
ment as  agreed,  the  plaintiff  was  not  entitled  to  recover ;  but 
if  they  found  that  there  had  been  no  rescission  and  that  the 
acts,  conduct  and  declarations  of  the  defendant  were  equiva- 
lent to  an  abandonment  by  him  of  the  contract  in  its  entirety, 
the  plaintiff  was  entitled  to  recover  prospective  profits  as  dam- 
ages, less  the  amount  received  by  him  in  excess  of  the  value  of 
the  work  done  and  materials  furnished. 

All  concur,  except  Matnakd,  J.,  for  reversal  and  a  new 
trial  upon  the  grounds  that  the  jury  should  have  been 
instructed  that  if  (from  all  that  occurred  between  the  parties) 
they  found  that  the  plaintiff  elected  to  rescind  the  contract 
because  of  defendant's  default  in  not  making  payment  as 
agreed,  the  plaintiff  was  not  entitled  to  recover ;  but  if  they 
found  that  there  had  been  no  rescission,  and  that  the  acts,  con- 
duct and  declarations  of  the  defendant  were  equivalent  to  an 
abandonment  by  him  of  the  contract  in  its  entirety,  the  plain- 
tiff was  entitled  to  recover  prospective  profits  as  damages,  less 
the  amount  received  by  him  in  excess  of  the  value  of  the  work 
done  and  materials  furnished. 

Matkabd,  J.,  votes  for  aflSrmance,  for  the  reasons  stated  in 
his  opinion. 

Judgment  reversed  and  a  new  trial  granted,  costs  to  abide 
the  event. 
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Abel  Crook,  Respondent,  v.  George  E.  Hamlin  et  al., 
Impleaded,  etc..  Appellants. 

The  reading  by  the  court  on  trial  at  Special  Tenn  of  the  minutes  of  testi- 
mony taken  out  of  court,  or  of  documents,  may  be  dispensed  with 
where  the  counsel  on  the  trial  or  argument  agree  upon  or  orally  state 
the  contents  thereof  to  the  court,  and,  for  the  purposes  of  review,  the 
minutes  or  documents  so  referred  to  may  be  incorporated  in  the  case. 

A  motion  to  set  aside  a  judgment  entered  upon  a  decision  of  the  court  at 
Special  Term  was  based  on  the  ground  that  a  large  part  of  the  testi- 
mony was  taken  out  of  court  before  a  stenographer,  and  that  the  case 
was  decided  by  the  court  without  having  heard  or  read  such  testimony. 
It  was  conceded  that  said  testimony  was  not  written  out  by  the  sten- 
ographer, or  in  any  way  presented  by  him  to  the  court,  but  the  oppos- 
ing affidavits  stated  that  the  judge  holding  the  court  was  present  during 
the  taking  of  most  of  said  testimony,  and  so  much  of  it  as  was  not 
heard  by  him  was  substtintially  conceded  by  counsel  on  both  sides  on 
the  argument  at  the  close  of  the  trial;  this  was  not  disputed.  Held,  that 
it  could  not  be  said,  as  matter  of  law,  that  the  testimony  was  not  known 
to  th(i  court;  and  so,  that  the  motion  was  properly  denied. 

(Argued  November  27,  1898;  decided  December  5,  1893.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Cotirt  in  the  second  judicial  department,  made  May  8,  1893, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
vacate  a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Tenn  and  to  grant  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  Thompson  for  appellant.  The  evidence,  except  a 
small  fraction  thereof,  having  been  neither  heard  nor  read 
nor  considered  by  the  justice  in  making  his  decision  who  sat 
as  sole  judge  to  "  hear  and  determine  "  both  the  issues  of  law 
and  of  fact,  the  proceedings  did  not  amount  to  a  trial,  the 
alleged  **  decision  "  of  the  case  is  invalid,  and  the  judgment 
entered  thereon  should  be  held  altogether  null  and  void,  and 
the  case  sent  to  another  judge  for  a  trial.  (Code  Civ.  Pro. 
§§  965,  969,  976 ;  Code  Pro.  §§  253,  254 ;  Acker  v.  Ldand, 
109  N.  Y.  5,  10;  Place  v.  J?.  W.  Co,,  28  How.  Pr.  184; 
SiCKELs  —Vol.  XC V.        38 
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ifo7a  V.  G,  W,  Ins.  Co.,  10  Bosw.  622,  623  ;  People  v.  ShaWy 
63  N.  Y.  36 ;  People  v.  Bork,  96  id.  188.) 

John  Z.  Hill  for  respondent.  The  facts  were  before  the 
judge  in  part  by  the  testimony  taken  in  his  hearing  and  the 
balance  by  concession  of  the  counsel  at  the  time  the  case  was 
closed.  Such  assumed  facts  are  taken  as  admitted,  and  can- 
not be  questioned  on  appeal.  {Cooper  y.  Bean,  5  Lans.318; 
Munso7i  V.  liegeman,  10  Barb.  112;  Dutcher  v.  Porter,  63 
id.  15.)  The  presumption  is  that  the  judge  has  found  every 
material  fact  necessary  to  sustain  the  judgment,  which  there 
was  evidence  tending  to  establish,  fairly  and  reasonably  justi- 
fying the  finding  that  it  was  proved.  {Rankin  v.  Nelson,  10 
N.  Y.  S.  R.  837 ;  Traeey  v.  Altmayer,  46  N.  Y.  604 ;  Carr 
V.  Carr,  52  id.  257;    West  v.  Van  Tuyl,  119  id.  620.) 

Per  Curiam.  The  motion  is  based  on  the  ground  that  the 
ca«e  was  decided  by  the  judge  without  liaving  heard  or  read 
the  testimony.  It  is,  of  course,  essential  to  a  judicial  trial  that 
the  evidence  taken  should  in  some  form  be  presented  to  the 
judge  before  decision.  The  proceeding  in  this  case  was  very 
informal,  and  the  practice  adopted  was  quite  liable  to  lead  to 
mistakes  and  misunderstandings  both  on  the  part  of  counsel 
and  the  court,  to  the  prejudice  of  one  or  other  of  the  par- 
ties, and  ought  not  to  be  encouraged.  But  the  judge  before 
whom  the  trial  was  had  has  refused  to  set  aside  the  judgment, 
and  his  order  has  been  affirmed  by  the  General  Term.  Tlie 
only  question  before  us  is  whether  there  were  any  facts  stated 
in  the  motion  papers  from  which  it  could  be  found  that  the 
evidence  taken  out  of  court  before  the  stenographer  was 
brought  to  the  attention  of  tlie  judge  before  deciding  the  case. 
It  is  conceded  that  it  was  not  written  out  by  the  stenographer 
or  in  any  way  presented  by  him  to  the  judge,  and  it  embraced 
a  large  pai't  of  the  evidence  in  the  case.  But  in  answer  to  the 
moving  affidavits  the  plaintiff  presented  an  affidavit  in  which 
lie  stated  that,  although  Justice  Pratt  was  not  actually  pres- 
ent during  all  the  time  when  testimony  was  taken,  "  he  was 
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present  during  a  large  portion  thereof,  and  so  much  as  was 
not  then  heard  by  him  was  substantially  conceded  in  the  argu- 
ment addressed  to  tlie  court  on  both  sides  at  the  close  of  the 
trial." 

This  statement  was  not  contradicted.  The  statement  is  to 
the  eflEect  that  the  evidence  taken  out  of  court  was  brought  to 
the  attention  of  the  court  on  the  argument  by  counsel  on  both 
sides,  they  conceding  and  agreeing  upon  the  substance 
thereof.  At  least  the  judge  hearing  the  motion  might  so 
constinie  its  meaning.  It  cannot  be  said  as  matter  of  law 
upon  this  state  of  facts,  that  the  evidence  was  not  known 
to  the  court  when  the  case  was  decided.  The  reading  by 
the  judge  of  the  minutes  of  the  evidence  taken  out  of 
court,  or  of  documents,  may  be  dispensed  with  where  coun- 
sel upon  a  trial  or  argument  agree  upon,  or  orally  state 
to  the  judge  what  the  minutes  or  documents  contain,  and  for 
the  purposes  of  review  the  minutes  or  documents  so  referred 
to  may  be  incorporated  in  the  case.  Here  the  evidence  taken 
before  the  court  stenographer  was  potentially  before  the 
court,  although  not  written  out.  Any  disregard  of  the  forms 
of  administering  justice,  which  may  weaken  the  security  of 
rights  or  subject  them  to  prejudice  from  infirmity  of  memory, 
ought  to  be  avoided  when  practicable.  But  we  perceive  no 
ground  in  law  for  interference  with  the  decision  of  the 
motion. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  Eabl  and  Gray,  J  J.,  dissenting. 

Order  affirmed. 
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The  People  ex  rel.  Amelia  E.  Reynolds,  Respondent,  v.  The 
Common  Council  of  the  City  of  Buffalo,  A.ppellant. 

A  contract  obligation  is  impaired  within  the  meaning  of  the  proyision  of 
the  Federal  Conatitution  forbidding  such  impairment  by  state  legisla- 
tion, by  any  law  which  prevents  its  enforcement,  or  which  materially 
abridges  the  remedy  for  enforcing  it  which  existed  when  the  contract 
was  made,  and  does  not  supply  an  alternative  remedy  equally  adequate 
and  efficacious. 

Ko  property  right  acquired  by  a  state  statute  can  be  divested  by  its 
tepeal. 

The  relator  presented  a  petition  to  the  common  council  of  the  city  of 
Buffalo  for  the  allowance  of  damages  to  her  property,  claimed  to  have 
been  caused  by  a  local  improvement.  The  petition  was  not  granted, 
but  the  common  coimcil  passed  a  resolution,  which  was  approved  by  the 
mayor,  requesting  the  legislature  to  authorize  by  law  the  payment  to 
the  relator  of  a  just  compensation.  The  city  and  the  relator  subse- 
quently  entered  into  an  agreement,  in  writing,  whereby  she,  for  a  good 
consideration,  released  her  claim.  An  act  was,  however,  thereafter 
passed  (Chap.  893,  Laws  of  1890),  authorizing  the  common  council 
"to  audit  and  adjust  the  amount  of  damages."  When  appraised, 
as  prescribed  by  the  act,  it  directed  that  ''the  same  shall  be  raised 
♦  ♦  ♦  and  the  amount  ♦  ♦  ♦  paid  over"  to  the  relator.  An 
appraisal  was  made  and  confirmed  by  order  of  the  court,  as  required, 
on  February  18,  1891.  On  March  3.  1891,  said  act  was  repealed  (Chap. 
42,  Laws  of  1891).  The  city  appealed  from  the  order  of  confirmation, 
and  the  same  was  affirmed  by  the  General  Term.  No  appeal  from  ita 
order  was  taken.  On  proceedings  by  mandamus  to  compel  the  common 
council  to  audit  the  claim  and  provide  for  its  payment,  held,  that  by  the 
order  of  confirmation,  and  the  affirmance  thereof,  it  was  adjudged  that 
relator  had  a  valid  claim;  that  this  judgment  involved  both  the  effect  of 
the  release  and  the  power  of  the  legislature  to  pass  the  act,  and  so  long 
as  it  remained  unreversed  it  could  not  be  questioned  collaterally  or  in  a 
proceeding  for  its  enforcement. 

Also,  heidf  that  conceding  the  words  of  the  act  conferring  the  power 
to  audit  and  pay  the  claim  were  permissive  only,  they  were  to  be  con- 
sidered as  mandatory ;  that  the  award  of  damages,  confirmed  by  the 
court,  had  the  force  and  effect  of  a  judgment,  and  vested  in  the  relator 
an  absolute  right  to  receive  the  amount;  that  the  obligation  thus  imposed 
upon  the  city  was  a  contract  of  the  highest  nature;  and  that  the  repealing 
act  was  inoperative  as  to  the  award  so  made  and  confirmed. 


(Submitted  November  27,  1898 ;  decided  December  5,  1898.) 
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Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  Bufialo,  made  December  20,  1892,  which  aflSrmed 
an  order  of  Special  Term  granting  an  application  by  the  rela- 
tor for  a  writ  of  peremptory  mandamus  to  compel  the  defend- 
ant to  audit  a  claim  for  damages  to  certain  property,  real 
estate,  belonging  to  her  in  the  city  of  Buffalo. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

W.  F,  Mackey  and  Oeo.  W.  Browne  for  appellant.  Chapter 
398,  Laws  of  1890,  is  simply  permissive  and  is  not  mandatory, 
leaving  to  the  discretion  of  the  common  council  whether  it 
would  or  would  not  audit  and  pay  the  claim  of  the  relator. 
{People  ex  rel.  v.  Bd.  Suprs.,  1  Sheld.  517 ;  68  N.  Y.  118 ; 
People  ex  rel,  v.  Mayor,  etc,  69  Hun,  258 ;  128  N.  T.  632.) 
Chapter  393  of  the  Laws  of  1890  was  repealed  by  chapter  42 
of  the  Laws  of  1891,  before  "  the  report  of  the  commission- 
ers "  was  presented  to  the  common  council  for  audit,  and  at 
the  time  it  was  presented  to  the  common  council  for  audit 
there  was  no  statute  authorizing  the  common  council  of  the 
city  of  Buffalo  to  "  audit  and  adjust  tlie  amount  of  damage 
sustained  by  Amelia  E.  Reynolds,  and  to  raise  the  amount 
thereof  by  local  assessment."  (Mills  on  Em.  Dom.  §  93 ;  Ilamp- 
ton  V.  Commonwealth,  19  Penn.  St.  329 ;  People  v.  Police^ 
16  Abb. Pr.  473  ;  Peoph  v.  Hartung,  22  N.  Y.  95  ;  Ilughsonv. 
City  of  Ttochester,  49  Hun,  45  ;  Butler  v.  Palmar,  1  Hill,  324 ; 
NmTi  V.  White's  Bank,  105  N.  Y.  243 ;  Dubois  v.  Ki7i^8ton, 
20  Hun,  501 ;  87  N.  Y.  634 ;  In  re  N.  Y.  E.  Co.,  23  Hun,  615 ; 
Vam,  Dyck  v.  McQuade,  86  N.  Y.  49 ;  People  v.  Boper,  35 
id.  629,  638;  F.  TT.  P.  Co.  v.  Beecher,  26  Hun,  48,  52;  3 
Pars,  on  Cont.  533  ;  Stevenson  v.  Doe,  8  Blackf .  [Ind.]  513  ; 
Lawh  V.  Schottl^,  54  Cal.  319-323 ;  Donnelly  v.  City  of 
BrooUyn,  121  N.  Y.  9.)  The  act  of  1890,  under  which  the 
proceeding  to  appraise  the  relator's  damages  was  had,  is  retro- 
spective. {People  V.  S^tprs.,  etc.,  4  Barb.  64;  Salters  v. 
Tobias,  3  Paige,  338 ;  Kishkonong  v.  Burton,  104  U.  S.  668 ; 
Westervelt  v.  Oregg,  12  N.  Y.  202  ;  Mills  v.  Charleston,  29 
Wis.  400.)    The  act  is  in  violation  of  the  constitutional  pro- 
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vision  that "  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law,"  and  is  void.  {In  re 
Townsetid,  39  N.  Y.  171 ;  Mills  on  Em.  Dom.  §  93.)  The 
relator  has  not  shown  that  she  has  a  clear,  legal  right,  or  that 
the  defendant  has  omitted  a  duty  imposed  upon  it  by  statute, 
and  is,  therefore,  not  entitled  to  the  writ  asked  for.  (People 
ex  rel.  v.  Board  of  Police^  107  N.  Y.  239  ;  Gardiner  ex  ret. 
V.  Suprs.,  17  N.  Y.  S.  R.  983 ;  N,  E.  Bank  v.  8tupp,  18  id. 
500 ;  PeopU  ex  rel.  v.  Suprs,^  64  N.  Y.  600  ;  People  ex  rel. 
V.  Wendell^  71  id.  171 ;  People  v.  Common  Council^  78  id.  61.) 

O.  O,  Cottle  and  Daniel  Mcintosh  for  respondent.  The 
act  of  May  21,  1890  (Chap.  393),  was  mandatory.  Authority 
was  conferred  on  the  common  council,  and  the  act  provides 
that  "  When  the  amount  of  said  damage  is  appraised  the  same 
shall  be  raised  by  the  city  by  assessment,"  etc.  Those  words 
are  mandatory,  and  the  authority  conferred  is  also  mandatory. 
{People  V.  Supra.  Erie  Co.^  1  Sheld.  517 ;  People  ex  rel.  v. 
Bd.  Sup}^8.,  68  N.  Y.  114  ;  Peojyle  v.  Sxipra.  Otsego  Co.,  36 
How.  Pr.  1 ;  Veazie  v.  Chlna^  50  Maine,  518  ;  Milford  v. 
Oroiw,  Id.  529  ;  Endlichon  Interp.  Stat.  §  306,  p.  416  ;  People 
^x  rel.  V.  Vill.  of  Edge  water,  51  How.  Pr.  280  ;  People  ex  rel. 
V.  Suprs.  Otsego  Co.,  51  N.  Y.  401 ;  People  ex  rel.  v.  Suprs. 
Livin<iston  Co.,  68  id.  114 ;  Mayor,  etc.,  v.  Furze,  3  Hill, 
612 ;  Barnes  v.  District  of  Col.,  91  U.  S.  540.)  The  act 
authorizing  the  appraisal  and  requiring  the  amount  to  be 
raised  by  assessment,  was  within  the  scope  of  legislative 
authority.  {People  v.  Snprs.  Erie  Co.,  1  Sheld.  517 ;  Tovm 
of  Guilford  \.  Suprs.  Chenango  Co.,  13  N.  Y.  143;  Sinton 
V.  Ashhury^  41  Cal.  530 ;  Borough  of  Dunsmore's  Appeal, 
52  Penn.  St.  374  ;  People  v.  Flagg,  46  N.  Y.  401.)  The  rule 
of  res  adjudicata  applies  to  all  judicial  determinations, 
whether  made  in  actions  or  in  summary  proceedings,  or  by 
judicial  officers  in  matters  properly  submitted  to  their  deter- 
mination. {Culross  V.  Gibbons,  130  N.  Y.  447,  454.)  The 
confirmation  of  the  report  of  tlie  conmiissioners  to  award  com- 
pensation to  the  relator  for  the  injuries  done  to  her  property 
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by  the  opening  of  Elmwood  avenue  is  a  judgment.  {Rein- 
hardt  V.  City  of  Buffalo,  39  N.  Y.  S.  R.  304;  Mayer  v. 
Mayor,  etc,,  101  K  Y.  288  ;  In  re  Ferris,  10  N.  Y.  S.  R. 
483 ;  Dolan  v.  May(yr,  etc.,  62  N.  Y.  472.)  The  act  repeal- 
ing chapter  393  of  the  Laws  of  1890  was  unconstitutional  and 
void.  (Const.  U.  S.  art.  1,  §  10 ;  Cornell  v.  Donovan,  14 
Daly,  296 ;  Edwa/rds  v.  Kearzey,  96  U.  S.  595 ;  4  Wheat. 
207;  3  Pet.  290;  2  Greenl.  294;  8  Mass.  430;  Be^^y  v. 
RansdaU,  4  Mete.  292.)  The  damages  occasioned  to  the  peti- 
tioner's property  by  the  extension  of  Elmwood  avenue,  having 
been  assessed  by  commissioners,  under  and  by  virtue  of  an 
act  of  the  legislature,  and  the  report  of  the  commissioners 
having  been  duly  confirmed,  and  the  amount  of  damages 
having  been  thus  liquidated  and  settled,  the  petitioner  has 
a  vested  right  to  the  sum  awarded  to  her  for  such  damages. 
{People  ex  rel,  v.  Board  Suprs.  of  Westchester  Co,,  4  Barb. 
64, 77 ;  Mills'  Thompson  on  Highways  [4th  ed.  1890],  239  ;  In 
re  R.  cfe  C  R,  R.  Co,  67  N.  Y.  243 ;  Wood/mil  v.  Zittle,  102  id. 
165 ;  People  v.  City  of  Syracuse,  78  id.  56,  60 ;  Bai^nes  v, 
&initk,  16  Abb.  Pr.  422;  Prityn  v.  Tyhr,  18  How.  Pr.  331 ; 
People  V.  Edgewater,  51  id.  280  ;  Roosvelt  v.  Cobra,  17  Johns. 
108  ;  In  re  Wendell,  19  id.  153 ;  Story  on  Const.  §§  1377, 
1391 ;  Dartmouth  College  v.  Woodward,  4  Wheat.  682 ;  Oil- 
man v.  TucTcer,  128  N.  Y.  190.)  The  defendant  absolutely 
and  unconditionally  refused  to  audit  or  allow  the  relator's 
claim  or  to  levy  an  assessment.  The  refusal  was  not  based 
upon  any  technical  defect  in  the  presentation  of  the  claim, 
and  no  such  objection  can  be  taken  now  to  prevent  the  issu- 
ing of  the  writ.  {People  v.  Suprs,,  68  N.  Y.  114,  123 ;  Peo- 
ple ex  rel,  v.  Suprs,^  53  Hun,  254.)  The  judgment  or  order 
appealed  from  should  be  aflirmed,  with  costs,  and  a  peremptory 
writ  of  mandamus  should  issue  in  accordance  with  the  alter- 
native writ,  with  costs,  as  directed  by  the  order  appealed 
from.  {People  ex  rel,  v.  Edgewater,  51  How.  Pr.  280.) 
The  act  for  the  relief  of  the  respondent  was  valid,  she  having 
availed  lierself  of  its  provisions  and  prosecuted  her  claim 
before  the  tribunal  provided  by  the  law  to  final  judgment. 
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Her  right  to  the  amount  adjudged  to  be  due  to  her  was  finally 
vested,  and  could  not  be  taken  away.  {People  ex  rel,  v.  Comr 
mon  Councily  78  N.  Y.  56 ;  City  of  Buffalo  v.  Chadeayney 
134  id.  163 ;  City  of  Buffalo  v.  Mackay^  15  Hun,  204 ;  Story 
on  Const.  §  1398.) 

O'Brien,  J.  The  order  appealed  from  awarded  to  the 
relator  a  peremptory  writ  of  mandamus,  directed  to  the  com- 
mon council  of  the  city  of  Buffalo,  commanding  them  forth- 
with to  audit  and  adjust  the  damages  sustained  by  the  relator, 
which  had  been  appraised  at  $5,500,  in  proceedings  for  open- 
ing and  regulating  a  street  and  to  cause  that  sum  to  be  raised 
by  a  local  assessment  upon  the  property  benefited  by 
the  improvement.  The  following  facts  appeared  upon  the 
application :  In  the  year  1885  the  city  of  Buffalo  instituted 
proceedings  under  its  cliarter  for  the  extension  of  Elmwood 
avenue  and  took  property  for  tliat  puq>ose,  the  same  having 
been  appraised  by  commissioners  duly  appointed,  and  pay- 
ment therefor  was  made  by  local  assessment.  The  relator 
appeared  before  the  commissioners  and  offered  to  prove  that 
her  property  would  be  damaged  by  the  removal  of  some 
buildings  adjoining  or  near  her  premises.  The  commissioners 
refused  to  allow  the  proof  for  the  reason,  apparently,  that  the 
damages  claimed  were  incidental  and  consequential,  and  that 
as  none  of  her  lands  were  actually  taken  there  was  no  power 
to  make  an  award  in  her  favor.  The  report  of  the  commis- 
sioners was  confirmed  by  the  common  council  May  11,  1886, 
and  the  assessment  was  directed.  The  relator  appeared 
before  the  common  council  and  by  petition  setting  forth  her 
claim  asked  that  compensation  be  made  to  her  for  the  damage 
which  she  alleged  would  result  to  her  property.  Her  petition 
was  heard  but  not  granted,  and  the  common  council  passed  a 
resolution,  which  was  approved  by  the  mayor,  requesting  the 
legislature  to  authorize  by  law  the  payment  of  a  just  compen- 
sation to  her.  The  legislature  did  not  then  act  upon  the  reso- 
lution. On  the  28th  of  July,  1887,  the  city  and  the  relator 
entered  into  an  agreement  in  writing  whereby  the  relator,  in 
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conflideration  of  the  transfer  to  her  by  the  city,  of  certam 
building  |uid  furnishing  material,  released  her  claim  and 
agreed  to  waive  all  objections  on  her  part  to  the  validity  of 
the  assessment  made  against  her  property  to  pay  for  the 
improvement.  The  matter  seems  to  have  rested  on  this 
arrangement  till  the  passage  by  the  legislature  of  chapter  393 
of  the  Laws  of  1890,  which  authorized  the  conmion  council 
to  audit  and  allow  the  claim  when  appraised,  and  to  raise  the 
amouQt  by  local  assessment  and  pay  the  same  to  her.  The 
act  provided  that  the  damages  should  be  appraised  by  three 
commissioners  to  be  appointed  by  the  Superior  Court  of  Buffalo, 
upon  notice  to  the  city,  and  their  report  approved  by 
the  court,  before  presenting  it  to  the  common  council 
for  audit.  The  commissioners  were  appointed,  heard  the 
claim,  and  made  an  award  for  damages.  On  the  13th  of 
February,  1891,  the  court,  by  its  order,  duly  entered, 
confirmed  the  report.  On  the  3d  of  March,  1891,  the  legisla- 
ture passed  chapter  43  of  the  laws  of  that  year,  whereby  the 
act  of  1890,  authorizing  the  audit  and  payment  of  the  claim, 
was  repealed.  iNTotwithstanding  this  repeal  the  relator  pre- 
sented the  claim  to  the  common  council  for  audit,  and  upon 
their  refusal  to  allow  it  or  to  take  any  proceedings  to  provide 
for  its  payment  by  assessment,  applied  to  the  court  for  the 
writ  of  mandamus.  After  the  confirmation  of  the  report  of 
the  commissioners  appointed  to  appraise  the  damages,  under 
the  act  of  1890,  by  the  Special  Term  of  the  Superior  Court, 
the  city  appealed  from  the  order  to  the  Greneral  Term,  where 
the  order  was  affirmed  and  no  appeal  to  this  court  from  that 
order  was  taken.  The  city  now  claims  that  the  act  of*  1890, 
which  authorized  the  audit  of  the  relator's  claims,  was  uncon- 
stitutional because  it  impaired  the  obligations  of  the  contract 
between  the  city  and  the  relator  whereby  she  agreed  to  and 
did  release  all  of  her  claims,  and  the  relator  insists  that  the 
repealing  act  of  1891  is  void  as  to  her,  for  the  reason  that  the 
legislature  had  no  power  to  affect  the  right  which  became 
vested  by  the  confirmation  of  the  report.  As  to  the  conten- 
tion in  behalf  of  the  city,  it  is  not  necessary  to  inquire  with 
Siokels— Vol.  XCV.        39 
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respect  to  the  power  of  the  legislature  to  authorize  claims 
fonnded  in  justice  and  equity  to  be  paid  by  local  assessment 
or  otherwise,  for  the  reason  that  it  is  not  now  in  any  position 
to  question  the  award.  It  was  made  by  commissioners 
appointed  under  a  statute  duly  enacted.  It  was  confiimed  by 
the  court  at  Special  Term  and  that  order  affirmed  at  General 
Term.  It  has  thus  been  adjudged  that  the  relator  has  a  valid 
claim,  and  this  judgment  involves  the  effect  of  the  release  as 
well  as  tlie  power  of  the  legislature  to  pass  the  statute.  The 
questions  which  the  city  now  seeks  to  raise  against  the  award 
have  all  been  passed  upon  adversely  to  its  present  contention 
in  another  proceeding  between  the  same  parties,  and  so  long 
as  that  judgment  remains  of  record,  unreversed  and  not  set 
aside,  its  validity  and  binding  effect  upon  all  parties  cannot  be 
questioned  collaterally,  or  in  a  proceeding  for  its  collection  or 
enforcement.  The  order  of  the  Superior  Court  could  not 
have  been  made  without  affirming  the  power  of  the  legislature 
to  pass  the  law  and,  in  effect,  holding  that  the  release  was  no 
obstacle  to  the  enforcement  of  the  relator's  claim.  The  city 
has  acquiesced  in  the  adjudication  and  in  tliis  proceeding  is 
concluded.  The  right  of  the  relator  to  the  writ  of  mandamus 
for  the  enforcement  of  the  award  and  the  effect  of  the  repeal- 
ing act  remains  to  be  considered.  It  is  contended  that  the  act 
of  1890  simply  conferred  power  upon  the  common  council  to 
audit  the  claim,  leaving  it  to  their  discretion  whether  it  should 
be  exercised  or  not.  The  words  are  that  the  common  council 
*^ is  authorized  to  audit  and  adjust  the  amount  of  damages" 
and  when  appraised  "  the  same  shaU  be  raised  *  *  *  and 
the  amount  *  *  *  paid  over,"  etc.  It  would  be  a  liberal 
construction  of  this  language  in  favor  of  the  city  to  say  that  it 
was  simply  permissive,  but  assuming  that  it  was,  the  rights  of 
the  parties  must  be  governed  by  the  rule  of  law  that  permis- 
sive words  used  in  statutes  conferring  power  or  authority  upon 
public  officers  or  bodies,  will  be  held  to  be  mandatory  where 
the  act  authorized  to  be  done  concerns  the  public  interest  or 
the  rights  of  individuals.  {People  ex  reLy  etc.,  v.  Siiprs.  ofLw- 
mgaton  Co,^  68  N.  Y.  114  ;  People  ex  rd.^  etc.y  v.  Supervisors 


1893.]  People  ex  rbl.  Kbynolds  v.  Common  Council,      307 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Bbibn,  J. 

Otsego  Co.^  61  id.  401 ;  People  v,  Common  CotmoU  of  Syrc^ 
cuse^  78  id.  56  ;  Mayor^  etc.y  v.  Furze^  3  Hill,  612 ;  Lower  v. 
U.  &,  91  U.  S.  536  ;  Barnes  v.  Diet  Col.,  Id.  540.) 

We  have  seen  that  the  report  of  the  commissioners  under 
the  statute,  awarding  damages  to  the  relator  in  the  sum  of 
$5,500,  confirmed  by  an  order  of  the  court,  had  all  the  force 
and  effect  of  a  judgment  creating  an  obligation  on  the  part 
of  the  city  to  pay.  ( Woodhull  v.  LitOe,  102  K  T,  165 ; 
People  V.  C  C  of  Syracuse,  supra,)  It  vested  in  the  relator, 
when  the  order  of  confirmation  was  entered,  an  absolute  right 
to  receive  the  amount.  It  created  an  obligation  on  the  part 
of  the  city  to  pay  and  in  this  sense  was  a  contract  of  the 
highest  nature.    {Cornell  v.  Donovan,  14  Daly,  295.) 

All  contract  obligations  are  protected  from  impairment  by 
state  legislation  by  the  provisions  of  the  Federal  Constitution. 
The  obligation  of  a  contract  is  impaired  in  the  constitutional 
fiense,  by  any  law  which  prevents  its  enforcement,  or  which 
materially  abridges  the  remedy  for  enforcing  it  which  existed 
when  it  was  contracted,  and  does  not  supply  an  alternative 
remedy  equally  adequate  and  efficacious.  {McGahey  v. 
Virginia,  135  U.  S.  662.)  No  property  right  acquired  under 
a  state  statute  can  be  divested  by  repeal.  {People  v. 
(yjSrien,  111  N.  T.  1.) 

The  remedy  subsisting  in  a  state  when  and  where  an  obliga- 
tion is  made  or  created  and  is  to  be  performed  is  a  part  of  the 
obligation,  and  any  subsequent  law  of  the  state  which  so 
affects  that  remedy  as  substantially  to  impair  and  lessen  the 
value  of  the  contract  is  forbidden  by  the  Constitution  and  is, 
therefore,  void.     {Edwa/rds  v.  Kea/rzey,  96  U.  S.  595.) 

This  provision  of  the  Constitution  cannot  be  evaded  by 
indirect  methods.  The  obligation  of  a  municipal  corporation 
cannot  be  impaired  by  restraining  its  power  of  taxation  to  the 
point  of  disabling  it  from  performance,  or  by  a  repeal  of  the 
law  under  which  the  obligation  was  to  be  enforced,  or  by 
enacting  statutes  of  limitation  that  do  not  allow  a  reasonable 
time  for  bringing  the  action  any  more  than  by  open  and 
avowed  assaults  upon  the  contract  itself.     In  this  case  the 
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repealing  act  could  have  no  other  purpose  than  to  prevent  the 
audit  and  payment  of  the  relator's  claim,  but  whatever  the 
motive  which  prompted  the  legislation,  it  is  clearly  inoperative 
and  void  as  to  the  award  made  Dj  the  commissioners  and  con- 
firmed by  the  court. 

The  order  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Gjiat,  J.,  not  voting. 

Order  affirmed. 


Eliza  Baboook,  as  Administratrix,  etc..  Respondent,  v.  Thb 
FrroHBUBG  Railboad  CoMPAmr,  Appellant. 

B.,  plaintiff's  intestate,  was  killed  by  the  explosion  of  a  powder  house 
alleged  to  have  been  caused  by  sparks  escaping  from  one  of  defendant's 
engines.  In  an  action  to  recover  damages,  the  negligence  charged  was 
in  not  using  the  safest  engines,  i.  e. ,  those  the  best  calculated  to  prevent  the 
escape  of  sparks.  These  facts  appeared*  The  engine  and  its  appliances 
were  in  perfect  condition ;  it  was  of  a  kind  formerly  in  general  use.  The 
mill  had  been  in  the  same  location  for  many  years,  and  defendant's  road 
had  been  operated  since  1876  with  the  same  kind  of  locomotives,  without 
causing  injury  to  the  mill.  Another  kind  had  come  into  general  use, 
but  there  was  no  proof  showing  that  they  were  safer  or  less  likely  to 
cause  fire ;  it  simply  showed  that  they  emitted  fewer  but  larger  sparks- 
The  new  kind  was  brought  into  use,  not  because  they  were  considered 
safer,  but  because  of  greater  efficiency  and  of  economy  in  the  use  of 
fuel.  Held  (AmtnEwa,  Ch.  J.,  O'Brien  and  Matnabd,  JJ.,  dissenting), 
that  the  evidence  failed  to  show  negligence  on  defendant's  part  and  so 
was  insufficient  to  sustain  a  verdict  for  plaintiff 

Babcock  v.  FitchJburg  R  E,  Co.  (67  Hun,  469),  reversed. 

(Argued  October  13,  1893;  decided  December  5,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  February  15,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  death 
of  Frederick  Bennett,  plaintiff's  intestate,  which  was  alleged 
to  have  been  caused  by  defendant's  negligence. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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T.  F.  ScmdUon  for  appellant  There  was  not  suflScient 
evidence  that  the  sparks  from  defendant's  locomotive  caused 
the  explosion.  {McCadg  v.  E.  H.  Co.^  8  Hun,  699 ;  jFtdd  v. 
IT.  T.  C.  B.  R.  Co.,  32  N.  Y.  329;  Rood^r.  N.  Y.  <&  K  R. 
R.  Co.,  18  Barb.  80;  Webb  v.  i?.,  W.  <&  0.  R.  R,  Co.,  49  N. 
Y.  422.)  A  railroad  company  is  not  liable  for  fires  caused 
by  the  escape  of  sparks,  where  its  spark  arrester  is  in  perfect 
condition.  {CoUina  v.  N.  Y.  C.  ds  H.  R.  R.  R.  Co.,  12 
Hun,  603.) 

McMrtm  L  Toiorhsend  for  respondent.  There  was  evidence 
enough  before  the  court  to  justify  the  submission  to  the  jury 
of  the  question  whether  the  sparks  from  the  defendant's 
engine  caused  the  explosion  which  destroyed  the  life  of  the 
intestate,  Frederick  Bennett.  (Sheldon  v.  JET.  R.  R.  R.  Co,, 
14  N.  Y.  218;  Rood  v.  N.  Y.  K  R.  R.  Co.,  18  Barb. 
80;  JBmds  v.  Barton,  25  K  Y.  544;  Flynn  v.  JV.  Y  C.  <& 
H.  R.  R.  R,  Co.,  67  Hun,  631.)  It  was  proper  for  the  court 
to  submit  to  the  jury  the  question  whether,  in  their  opinion, 
the  defendant  was  guilty  of  negligence  in  not  having  provided 
and  used  the  improved  form  of  engine  for  drawing  its  train 
on  the  occasion  when  this  misfortune  occurred.  {Flynn  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  67  Hun,  631 ;  Stemweg  v.  E. 
R.  Co.,  43  K  Y.  126 ;  Hegemcm  v.  W.  R.  R.  Co.,  13  id.  9 ; 
Bevier  v.  D.  (&  H.  C.  Co.,  13  Hun,  254 ;  FreemanUe  v.  L. 
dk  N.  W.  R.  Co.,  10  C.  B.  [N.  S.]  89.)  The  plaintiff's 
intestate  was  not  guilty  of  contributory  negligence  in  working 
in  this  milL    {Cook  v.  C.  T.  Co.,  1  Den.  91.) 

Eabl,  J.  The  plaintiff's  intestate,  Fred  Bennett,  was  killed 
on  the  15th  day  of  October,  1889,  by  the  explosion  of  a  powder 
mill,  and  the  claim  of  the  plaintiff  is  that  the  explosion  was 
caused  by  sparks  which  escaped  from  tlie  smoke  stack  of  one 
of  the  defendant's  locomotives  because  it  had  not  adopted 
suitable  appliances  to  prevent  the  escape  of  the  sparks. 

The  mill  was  nearly  two  hundred  feet  from  the  railroad 
track,  and  the  locomotive  was  drawing  a  heavy  train  of  cars 
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upon  an  ascending  grade,  emitting  large  volumes  of  smoke, 
which  was  carried  by  the  wind  then  blowing  towards  the  mill, 
and  as  the  smoke  settled  down  over  the  mill  the  explosion 
occurred,  wrecking  the  mill,  into  which  the  intestate  had  just 
entered. 

The  mill  had  been  in  the  same  location  for  many  years,  and 
the  railroad  had  been  operated  since  the  year  1876  with  the 
same  kind  of  locomotives,  without  causing  any  injury  to  the 
mill. 

The  mill  was  a  wooden  building  twenty  feet  square,  one 
story  high,  covered  with  tin  and  painted  with  fire-proof  paint 
There  were  no  openings  in  the  building  on  the  side  towards 
the  railroad,  and  all  the  openings  therein  were  kept  closed 
except  when  the  person  working  in  the  mill  opened  them. 
The  mill  was  in  operation  only  about  six  months  each  year  at 
intervals  as  there  was  business  for  it. 

The  first  question  for  the  determination  of  the  jury  was 
whether  the  sparks  from  the  locomotive  caused  the  explosion. 
The  sole  evidence  bearing  upon  this  question  is  that  Bennett 
was  seen  to  enter  the  building  a  few  moments  before  tlie 
explosion,  and  that  the  locomotive  was  approaching  emitting 
the  smoke  which  was  carried  to  and  over  the  building,  and  as 
it  settled  down  over  the  same  the  explosion  occurred.  Ben- 
nett was  the  only  person  in  the  building,  and  it  does  not 
appear  what  he  was  doing  at  the  time.  There  is  no  evidence 
that  any  of  the  windows  or  doors  of  the  building  were  open, 
or  that  there  was  then  any  occasion  for  having  them  open,  or 
thai;  there  was  any  crevice  or  opening  through  which  sparks 
could  enter  the  building.  Pei-sons  looking  on  from  a  distance 
saw  the  smoke,  but  no  witness  saw  any  sparks  or  cinders.  It 
seems  that  powder  mills  are  liable  to  explosion  from  defects  in 
machinery  or  the  carelessness  of  men,  as  mills  near  this  place 
had  exploded  twelve  or  fifteen  times  in  previous  years,  aver- 
aging a  death  of  a  human  being  at  each  explosion.  Under 
such  circumstances,  how  could  the  jury  find  the  cause  of  this 
explosion  ?  The  smoke  settled  down  upon  the  building  at  the 
time,  and  Bennett  entered  the  building  a  few  moments  before. 
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There  was  the  coincidence  of  the  smoke  settling  down  and 
the  explosion,  and  also  tl^e  coincidence  of  Bennett's  entry  into 
the  building  and  the  explosion.  What  caused  the  explosion, 
the  sparks  in  the  smoke  or  some  act  of  Bennett  ?  The  jury 
might  guess  it  was  one  .or  the  other,  and  one  guess  might  be 
more  probable  than  the  other,  and  still  it  would  be  a  mere 
guess.  There  may  be  moral  evidence  quite  conviacing  and 
sufficient  to  influence  the  conduct  of  men  in  some  of  the  ordi- 
nary affairs  of  daily  life  which  yet  does  not  rise  to  the  stand- 
ard of  legal  evidence  for  the  consideration  of  a  legal  tribunal, 
and  sufficient  to  form  the  basis  of  judicial  action.  {MoLogh- 
Un  V.  National  Mohawk  VaUey  Bomh,  139  K  T.  514.) 

If  there  had  been  evidence  that  the  explosion  could  have 
been  caused  only  by  iire  passing  or  brought  into  the  building 
from  the  outside,  then  there  would  have  been  some  basis  for 
the  verdict.  But  there  was  no  such  evidence,  and  we  know 
there  could  be  none.  If  the  natural  tendency  of  the  operation 
of  the  defendant's  railroad  was  to  endanger  this  mill  by  the  sparks 
emitted  from  its  locomotives,  the  case  would  be  different.  But 
the  locomotives  %ii  this  road  had  been  operated  for  thirteen 
years,  under  all  conditions,  in  all  kinds  of  weather,  carrying 
long  and  short  trains,  and  yet  the  powder  mill  had  never  been 
destroyed. 

The  plaintiff  was  bound  to  show  that  the  explosion  was  not 
caused  by  the  carelessness  of  Bennett,  and  that  it  was  caused 
solely  by  the  fault  of  the  defendant-  It  cannot  be  presumed 
that  he  was  free  from  carelessness ;  and  the  burden  was  upon 
the  plaintiff  in  some  way  to  prove  it.  (  Weston  v.  City  of 
Tray,  139  N.  T.  281.) 

Verdicts  must  stand  upon  evidence  and  not  upon  mere  con- 
jecture, however  plausible,  and  if  the  situation  be  such  that 
the  plaintiff  cannot  furnish  the  requisite  evidence  the  misfor- 
tune is  his.  We  think  the  plaintiff  failed  in  this  branch  of 
her  case.  But  she  failed  still  more  signally  in  another  branch 
of  it. 

The  engine  which  is  charged  with  this  explosion  was  a 
diamond  stack,  and  it  was  such  as  had  been  prior  to  about  the 
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year  1879,  in  universal  use  upon  railroads  in  this  country. 
About  that  time  extension  front  engines  began  to  come  into 
use,  and  in  1889,  at  the  time  of  this  accident,  there  is  evi- 
dence tending  to  show  that  they  were  coming  into  general 
use.  In  a  diamond  stack  engine  the  cinders  pass  through  the 
flues  into  the  smoke  box  and  then  are  carried  by  the  exhaust 
steam  up  the  smoke  stack  against  an  inverted  cone  which  acts 
as  a  deflector ;  and  as  they  are  deflected  they  are  thrown  up 
again  and  again  until  they  are  rendered  quite  small,  when 
most  of  them  are  thrown  through  the  wire  netting  across  the 
smoke  stack  above  the  inverted  cone.  This  netting  has  four 
meshes  to  the  square  inch.  By  the  operation  of  the  deflector 
the  tendency  is  to  throw  the  sparks  out  of  the  smoke  stack  to 
the  sides  of  the  road.  In  an  extension  front  engine  there  is 
a  large  smoke  box  extending  in  front  of  the  smoke  stack  into 
which  the  largest  share  of  the  sparks  are  thrown.  There  they 
are  agitated  by  the  steam  and  some  of  them  are  thrown  out 
of  the  smoke  stack  through  a  wire  netting  which  has  from 
two  to  two  and  a  half  meshes  to  the  square  inch.  The  sparks 
which  pass  into  the  smoke  box  accumulate  there  in  large  quanti- 
ties and  are  from  time  to  time  when  the  engine  stops  removed. 
Fewer  sparks  are  emitted  from  the  extension  front  engines,  but 
they  are  larger,  and  from  such  engines  the  sparks  are  thrown 
directly  upwards.  No  witness  testified  that  the  extension  front 
engines  were  safer  or  less  liable  to  set  fires  than  the  diamond 
stack.  The  only  fact  from  which  any  inference  can  be  drawn  as 
to  the  comparative  safety  of  the  two  engines  is  that  in  the  dia- 
mond stack  engines  more  sparks  are  emitted,  but  they  are 
smaller.  The  plaintifE  seeks  to  charge  the  defendant  with  negli- 
gence solely  upon  the  ground  that  it  continued  to  use  the  dia- 
mond stack  engines,  and  had  not  converted  them  into  extension 
fronts,  the  proof  showing  that  the  engine  in  question  was  in  per- 
fect condition,  and  that  all  the  appliances  of  the  diamond  stack 
were  in  perfect  order.  To  maintain  her  action  she  was  bound 
at  least  to  show  that  the  extension  front  engines  were  safer 
and  less  liable  to  cause  fires  along  the  railroad  than  the 
diamond  stack.    This,  we  think,  she  failed  to  do.     She  could 
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have  proved,  if  her  claim  be  well  founded,  by  firemen,  engi- 
neers, railroad  euperintendents  and  mechanics  that  in  the  ope- 
ration of  railroads  the  extension  front  engines  are  less  liable  to 
cause  fires  than  the  diamond  stack  engines.  Upon  this  point 
there  must  be  much  experience  and  observation  among  railroad 
men,  and  there  should  be  some  proof  upon  the  subject  from 
which  a  jury  could  find  the  facts  in  reference  to  the  compar- 
ative safety  of  the  two  kinds  of  engines. 

But  still  further ;  there  is  no  proof  in  this  case  that  the 
extension  front  engine  was  invented  or  brought  into  use 
because  it  is  safer  or  less  liable  to  set  fires  than  the  diamond 
stack.  All  the  witnesses  who  spoke  upon  the  subject  testified 
that  the  purpose  of  the  extension  front  was  to  make  the  engine 
more  efficient  by  giving  more  draft,  and  for  economy  in  the 
use  of  coal. 

We  will  briefly  call  attention  to  some  of  the  evidence.  One 
of  the  plaintifiPs  witnesses  testified  that  he  had  noticed  '^  the 
coining  out  of  sparks  of  the  extension  front  engines  and 
diamond  stack  engines  many  times."  Another  witness  testi- 
fied that  '^  railroad  managers  are  altering  some  of  the  old  style 
engines  into  the  extension  smoke  box  for  the  very  object 
of  obtaming  more  area  of  netting.  The  purpose  of  this  is  to 
get  a  better  draft  through  the  fines ; "  that  "  the  purpose  of 
this  greater  area  of  netting  in  the  extension  front  is  to  pro- 
duce a  better  draft ; "  that  ^^  an  extension  front,  by  breaking 
up  the  coals  and  cinders,  reduces  their  size  so  as  to  force  them 
through  the  netting,  depending  upon  the  mesh  of  the  netting 
altogether ;"  that  "  there  is  no  difference  between  the  throw- 
ing of  sparks  by  the  diamond  stack  engines  and  the  throwing 
of  sparks  by  the  extension  front  engines,  if  the  netting  is 
intact  and  sound.  There  is  no  difference  as  to  the  quantity 
that  will  be  thrown  ; "  that  "  there  is  no  reservoir  in  the  extent- 
sion  front  to  hold  the  sparks  for  any  length  of  time.  There  is 
considerable  more  space  in  an  extension  front  to  hold  the 
sparks  than  in  an  ordinary  smoke  box,  probably  double  the 
quantity  it  will  hold.  As  soon  as  it  gets  filled  up  to  a  certain 
extent  it  empties  itself.  It  has  got  to  thresh  it  through  the 
SioKELs— Vol.  XCV.        40 
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netting  to  get  out ; "  that  ^^  it  breaks  them  up  as  it  goes 
through  the  netting."  Another  witness  of  the  plaintiff  testi- 
fies that  the  difference  between  the  two  kinds  of  engines  is 
that  ^^  the  sparks  do  not  go  out  so  much  from  the  extension 
front  as  thej  do  from  the  old  style  diamond  stack.  I  have 
seen  good-sized  ones  come  out  of  an  extension  front  the  same 
as  I  have  from  a  diamond  stack,  but  not  so  many.  *  *  * 
Some  of  these  sparks  in  the  extension  front  engine  that  do  not 
remain  in  the  engine  go  out.  AH  go  out  that  can  get  through 
the  netting.  The  spark  that  goes  out  depends  upon  the  size 
of  the  netting."  Another  witness  for  the  plaintiff  testified 
that ''  in  the  extension  front  the  sparks  and  cinders  that  are 
not  deposited  in  the  machines  go  out  of  the  stack,  and  the  size 
of  the  spark  depends  upon  the  size  of  the  mesh  in  the  net- 
ting." A  witness  for  the  defendant  testified  that  "  the  exten- 
sion front  is  simply  an  elongation  of  the  ordinary  smoke  box, 
partially  designed  for  more  draft.  That  is  partly  done  to 
secure  more  draft.  It  is  done  for  economy  of  repairs  and 
economy  of  fuel ; "  that "  the  economy  I  speak  of  was  through 
a  saving  of  fuel.  We  don't  burn  as  much  fuel  in  an  extension 
front  engine  as  we  do  in  the  other.  I  think  that  is  a  well- 
accepted  theory,  and  has  been  known  to  be  such  for  some 
years ; "  that  '^  most  of  the  cinders,  coal  and  ashes  that  pass 
into  this  extension  front  is  not  worked  up  directly  by  that 
exhaust,  but  drawn  up  by  induction  through  the  netting  after 
working  out  and  churning  around  in  this  front.  Then  they 
are  caught  by  the  exhaust  and  thrown  up  pretty  straight  and 
high;"  that  "I  have  seen  more  cinders  taken  from  the 
diamond  stack  engines  than  extension  front  engines.  The 
ordinary  smoke  box  in  the  diamond  stack  holds  dead  cinders." 
Another  witness  for  the  defendant  testified :  "  I  understand 
the  purpose  of  the  extension  front  to  be  to  save  coal,  for  one 
thing ;  it  is  lighter  on  the  fire.  It  saves  coal  by  not  being  so 
hard  on  the  fire.  It  is  lighter  on  the  fire.  There  is  a  longer 
pull  for  a  fire  to  get  around,  and  isn't  so  direct." 

We,  therefore,  are  unable  to  perceive  how  it  was  possible 
for  the  jury,  upon  the  evidence,  to  find  that  the  extension 
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front  engine  is  safer  than  the  diamond  stack,  or  that  this 
accident  would  probably  not  have  occurred  if  the  exten- 
sion front  engine  had  been  used  rather  than  the  diamond 
stack. 

Our  conclusion,  therefore,  is  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

O'Brien,  J.  (dissenting).  The  plaintiff  has  recovered 
damages  against  the  defendant  for  causing  the  death  of  her 
son  and  intestate  on  the  15th  of  October,  1889.  The  deceased 
was  at  work  in  one  of  the  mills  of  the  Schaghticoke  Powder 
Company,  which  was  blown  up,  as  is  claimed,  by  a  spark 
from  one  of  the  defendant's  engines,  thus  causing  his  death. 
The  mill  in  which  the  deceased  was  at  work  was  situated  on 
the  northerly  bank  of  the  Hoosick  river  and  about  one  hun- 
dred and  ninety-five  feet  from  the  track  of  the  defendant's 
road.  The  testimony  tended  to  show  that  a  freight  train, 
composed  of  some  twenty-two  cars,  was  approaching  in  the 
direction  of  the  mill,  laboring  hard  upon  an  ascending  grade, 
the  stack  of  the  engine  emitting  volumes  of  black  smoke, 
which  was  carried  by  the  wind  towards  the  mill,  over  and 
around  which  it  settled  in  what  is  described  as  a  dense  mass. 
When  the  train  reached  a  point  opposite  the  mill  an  explosion 
took  place  which  utterly  destroyed  the  building  and  plaintiff's 
intestate  was  instantly  killed.  The  fact  that  the  fire  was  com- 
municated from  the  defendant's  engine  to  the  mill  rests  wholly 
upon  circumstantial  evidence,  but  it  was  of  such  a  character 
as  to  warrant  the  jury  in  finding  that  the  explosion  was  pro- 
duced by  sparks  from  thfe  defendant's  engine.  It  was  shown 
that  the  train  was  laboring  against  an  ascending  grade  of  about 
thirty  feet  to  the  mile,  requiring  the  frequent  use  of  fresh 
coal,  which  was  applied  by  the  fireman,  in  order  to  furnish 
the  necessary  steam,  the  emission  of  thick  smoke  from  the 
stack  in  unusual  quantities  was  described,  the  direction  of  the 
wind  was  favorable,  and  when  the  smoke  was  seen  to  settle 
over  the  mill  the  explosion  took  place,  and  no  other  cause  for 
the  accident  was  discernible  or  even  suggested.     The  screen 
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of  the  smoke  stack  was  so  constracted  as  to  emit  sparks  and 
burning  coals  of  considerable  size  which  conld  have  reached 
the  building  from  the  engine  through  the  wind  and  smoke. 

It  is  suflScient  to  say,  without  further  reference  to  the  testi- 
mony on  this  branch  of  the  case,  that  the  origin  of  the  fire 
which  produced  the  explosion  presented  a  fair  question  of  fact 
for  the  jury  upon  all  the  facts  and  circumstances  of  the  case, 
and  we  are  concluded  by  the  finding  and  must  assume,  as  the 
jury  have  found,  that  the  explosion  was  caused  by  a  spark 
from  the  defendant's  engine.  But  the  defendant  was  engaged 
in  using  fire  to  propel  cars  by  steam,  under  the  sanction  and 
authority  of  law,  and  it  is  not  liable  for  any  damfige  resulting 
from  its  use  unless  it  was  guilty  of  negligence.  It  was  the 
duty  of  the  defendant  to  use  every  reasonable  precaution  to 
prevent  the  injury,  and  unless  we  can  say,  as  matter  of  law, 
upon  the  evidence,  that  it  has  performed  this  duty,  then  the 
verdict  must  stand. 

The  defendant  was  intrusted  by  the  legislature  with  an 
agent  for  propelling  its  trains  of  an  extremely  dangerous  char- 
acter, and  the  law  imposes  upon  it  the  duty  of  observing  due 
care  which  must  always  be  measured  by  the  degree  of  danger 
or  the  risk  incident  to  the  exercise  of  its  powers.  When  it 
neglects  or  fails  to  adopt  and  use  such  precautions  as  may 
reasonably  be  expected,  under  all  the  circumstances,  to  prevent 
injury  to  the  person  or  to  the  property  of  others,  it  becomes 
liable  for  the  resulting  damages. 

It  is  urged  in  behalf  of  the  plaintiff  that  the  engine  which 
the  defendant  used  on  the  occasion,  and  which  produced  the 
accident,  was  so  constructed  as  not  to  properly  guard  and  con- 
trol the  sparks  and  cinders  arising  from  the  fires,  and  in  this 
respect  it  omitted  to  perform  the  duty  which  the  law  imposed 
upon  it  of  adopting  every  reasonable  precaution  against  injury. 
The  engine  was  what  is  known  as  the  diamond  stack  engine, 
which  is  so  constructed  that  the  particles  of  burning  coal,  set 
free  from  the  mass,  are  driven  by  the  air  and  the  power  of 
the  exhaust  steam  against  the  netting  or  screen,  upon  the  top 
of  the  smoke  stack,  until  eventually  they  are  forced  into  the 
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tir,  and  in  this  way  coals  and  sparks  of  sufficient  size  to  com- 
mnnicate  fire  to  combustible  matter  in  the  vicinity,  are  fre- 
quently emitted  from  the  engine.  At  the  time  of  this  acci- 
dent there  had  been  another  engine  in  general  and  common 
use  upon  railroads  known  as  the  extension  front  engine,  which 
was  60  constructed  that  no  particle  of  burning  coal  or  other 
fire  is  driven  in  the  first  instance  against  the  netting,  but 
against  a  metallic  diaphragm  in  front  of  the  fire,  and  never 
comes  within  the  sweep  of  the  exhaust  steam,  but  falls  into  a 
vault  or  box  at  the  foot  of  the  stack,  from  which  it  is  removed 
as  occasion  may  require.  There  can  be  no  doubt  upon  the 
evidence  that  by  the  use  of  this  class  of  engines  upon  railroads 
the  danger  of  communicating  fir6  to  buildings  or  property  in 
the  vicinity  is  very  materially  diminished.  The  evidence 
tended  to  show  that  these  engines  had  been  in  general  use 
since  1879  at  least,  by  the  great  railroads  of  the  country,  and 
that  the  diamond  stack  engines  were  turned  into  use  in  the 
yards  as  shifters.  That  the  defendant  had  in  use  eight  or 
ten  of  the  former  at  the  time  of  the  accident,  as  against  about 
twenty-five  of  the  latter.  The  extension  front  not  only 
greatly  diminished  the  risk  of  fires,  but  it  saved  fuel,  so  that 
in  the  end  it  might  be  economy  to  adopt  them.  Assuming 
that  the  engine  which  the  defendant  had  in  use  on  the  occa- 
sion of  this  accident  was,  when  first  adopted,  suitable  for  the 
purpose  or  at  least  as  safe  as  any  then  in  use,  the  question 
arises  with  respect  to  its  duty  to  the  public  to  adopt  safer  and 
better  appliances  as  they  came  into  general  use  from  time  to 
time.  The  duty  which  the  defendant  owed  to  the  public 
could  not  be  discharged  by  adopting  the  new  and  safer  appli- 
ances only  when  and  as  fast  as  the  old  and  defective  ones 
became  worn  out  or  otherwise  useless.  A  railroad  corpora^ 
tion,  charged  with  such  important  duties  to  the  public,  does 
not  exercise  that  degree  of  prudence  and  reasonable  care 
which  the  law  imposes  upon  it,  for  the  protection  of  life  and 
property,  unless,  in  its  appliances  and  mode  of  operation,  it 
keeps  pace  with  human  progress,  and  brings  to  its  aid  in  every 
proper  and  reasonable  way  the  improvements  which  science 
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and  human  inveation  have  placed  within  its  reach.  When  new 
methods  of  preventing  or  minimizing  the  danger  have  been 
introduced,  and  are  in  general  use  for  a  reasonable  time,  pru- 
dent management  and  reasonable  care  require  the  corpora- 
tion to  take  notice  of  that  fact,  and  its  use  thereafter  of  old, 
inferior  or  defective  appliances  maj  constitute  evidence  of 
negligence. 

The  measure  of  duty  imposed  by  the  law  upon  the  defend* 
ant  was  thus  stated  by  Judge  Foloeb  in  Steinweg  v.  JErie 
EaUway  <43  N.  T.  123) :  "  The  rule  of  law  is  that  the  appel- 
lant was  guilty  of  negligence  if  it  adopted  not  the  most 
approved  modes  of  construction  of  machinery  in  known  use 
in  the  business,  and  the  best  precautions  in  known  practical 
use  for  securing  safety.  If  there  was  known  and  in  use  any 
apparatus  which,  applied  to  an  engine,  would  enable  it  to  con- 
sume its  own  sparks,  and  thus  prevent  the  emission  of  them 
to  the  consequent  ignition  of  combustible  property  in  the 
appellant's  charge,  it  is  negligent  if  it  did  not  avail  itself  of 
such  apparatus.  But  it  was  not  bound  to  use  every  possible 
invention  which  the  highest  scientific  skill  might  have 
suggested,  nor  to  adopt  an  untried  machine  or  mode  of 
construction." 

In  that  case,  goods  intrusted  to  the  railroad,  as  a  common 
carrier,  were  destroyed  by  fire  communicated  by  a  spark  from 
the  engine.  The  contract  under  which  the  corporation  under- 
took to  transport  the  property  released  it  *'  from  damage  or 
loss  to  any  article  from  or  by  fire  or  explosion  of  any  kind," 
The  court  held,  however,  that  this  did  not  exempt  the  carrier 
from  liability  for  loss  by  fire  caused  by  its  own  negligence. 
The  case  turned,  not  upon  any  peculiar  duty  or  obligation 
resting  upon  the  railroad,  or  growing  out  of  its  contract,  as  a 
common  carrier,  but  solely  upon  the  question  of  negligence  in 
omitting  to  adopt  any  known  appliances  in  practical  use  which 
would  enable  an  engine  to  consume  its  own  sparks.  The 
defendant  in  that  case  had  been  released  from  the  special  and 
peculiar  obligations  of  a  common  carrier,  and  its  liability  for 
the  destruction  of  the  goods  left  to  depend  upon  proof  of  its 
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neglect  to  perform  the  general  duty  which  it  owed  to  the 
whole  public  of  providing  reasonably  safe  appliances  for  the 
^conduct  of  its  business.  The  principle,  therefore,  appHes  to 
the  case  at  bar,  and  it  has  been  applied  in  other  cases  where 
recoveries  have  been  had  against  railroads  for  causing  fires 
upon  lands,  or  to  buildings,  fences  and  property  of  a  like 
-character  upon  the  line  of  its  operation  by  means  of  sparks  or 
burning  coals  emitted  from  engines.  (FreemwnUe  v.  London, 
4&  N.  W.  R,,  10  C.  B.  [N.  S.]  89';  Crist  v.  Erie  Raihoay 
€o,,  58  N.  T.  638;  BedeU  v.  Z.  L  R.  R.  C4>.,  44:id.  367; 
WOb  V.  R.,  W.  &  O.  R.  R.  Co.j  49  id.  420 ;  Searles  v.  Manr 
KaUan  Rmlway  Co.,  101  id.  661 ;  (yNdU  v.  N,  y.,  O.  dk 
W.  R.  Co.,  115  id.  579 ;  FUnn  v.  If.  Y.  C  <Sk  H.  R.  R. 
R.  Co.,  67  Hun,  631 ;  Bemer  v.  D.  &  H.  C.  Co.,  13  id. 
:254.) 

In  Searlea  v.  Mcmhattcm  Rcdh/oay  Co.  {supra),  the  plaintiff 
recovered  for  an  injury  to  his  eye  caused  by  a  hot  cinder 
which  fell  from  one  of  the  defendant's  locomotives.  The 
judgment  was  reversed  in  this  court  upon  the  opinion  of 
Judge  Eabl,  for  the  reason  stated  that  "  the  undisputed  evi- 
dence shows  that  all  the  appliances  used  upon  the  defendant's 
locomotives  to  prevent  the  escape  of  sparks  and  cinders  were 
.skillfully  made  and  were  the  hest  Jcnovm^^  thus  recognizing 
the  principle.  In  G^Neill  v.  N.  Y.,0.  <&  W.  Railway  Co. 
{mprd),  the  plaintiff  recovered  damages  caused  by  sparks 
communicated  to  woodlands  from  the  defendant's  engines. 
The  judgment  was  aflSrmed  in  this  court.  One  of  the  ques- 
tions submitted  to  the  jury  was  "  whether  the  engine  was 
supplied  with  the  most  approved  method  of  arresting  sparks 
in  knovm  uae.^^  The  liability  of  the  defendant  in  case  it  was 
not  was  conceded  in  the  motion  for  a  non-suit  and  in  the  dis- 
position made  of  the  case  in  this  court.  In  all  these  cases  the 
proof  with  respect  to  negligence  was  much  weaker,  in  my 
opinion,  than  that  presented  by  this  record. 

A  raOroad  company,  in  the  construction  and  equipment  of 
its  engines,  is  bound  not  only  to  employ  all  due  care  and  skill 
for  the  prevention  of  injury  to  the  person  or  property  of 
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others  by  the  emission  of  sparks,  burning  cinders  or  other 
cause,  but  it  must  avail  itself  of  all  discoveries  which  science 
or  invention  has  placed  within  its  reach  for  that  purpose,  pro- 
vided they  are  such  as,  under  the  circumstances,  it  is  reason- 
able to  require  it  to  adopt.  But  when  the  dangers  to  be 
avoided  are  insignificant,  or  not  very  likely  to  occur,  and  the 
remedy  suggested  very  costly  and  troublesome,  or  such  as 
interferes  materially  with  the  efficient  working  of  the  engine, 
it  becomes  a  question  for  the  jury  whether,  under  all  the  cir- 
cumstances, the  company  could  reasonably  be  expected  to 
adopt  it.    (Am.  &  Eng.  Ency.  of  Law,  vol.  8,  p.  3,  4.) 

In  this  case  the  learned  trial  judge  submitted  two  questions 
to  the  jury.  First,  whether  from  the  testimony  the  explosion 
was  produced  by  sparks  or  burning  cinders  from  defendant's 
engine  entering  the  building  through  an  open  door  or  window 
and  coming  in  contact  with  the  powder,  and,  secondly,  whether 
the  defendant  exercised  due  care  and  caution  in  running  its 
trains  with  an  engine  so  constructed  as  to  emit  sparks,  when  a 
better  and  safer  one  was  attainable  and  in  general  use,  not 
only  upon  its  own  road  but  others  generally  throughout  the 
country.  On  the  last  question  the  jury  were  instructed  that 
the  defendant  was  not  bound  to  use  such  appliances  as  the 
highest  scientific  skill  can  devise,  yet  it  was  bound  to  use  such 
approved  methods  as  had  been  adopted  in  the  business,  which 
were  reasonably  attainable  by  the  company  and  in  general  use, 
as  to  afford  proper  security  to  the  lives  and  property  of  others. 
The  jury  were  fully  informed  by  the  proofs  as  to  the  com- 
parative merits  and  safety  of  the  two  engines,  the  danger  of 
communicating  fire  to  combustible  matter  on  the  line  of  the 
road,  the  time  that  the  extension  front  engine  had  been  in 
general  use,  the  saving  in  the  use  of  fuel  and  the  additional 
expense  involved  in  the  change.  In  this  state  of  the  case  the 
question  whether  the  defendant  did  or  did  not  perform  the 
duty  imposed  upon  it  was  not  a  question  of  law  but  one  of 
fact  for  the  jury,  and  as  it  has  been  determined  upon  sufficient 
evidence  in  favor  of  the  plaintiff  this  court  cannot  disturb  the 
verdict.     The  other  exceptions  in  the    record    have    been 
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examined,  and  as  they  do  not  disclose  any  legal  error  the  judg- 
ment should  be  affirmed. 

FiNOH  and  Gray,  JJ.,  concur  with  Eabl,  J.,  for  reversal. 
Pbokham,  J.,  concurs  with  Eabl,  J.,  on  second  ground,  and 
ilissents  from  first  ground  of  opinion. 

Andrews,  Ch.  J.,  and  Matnakd,  J.,  concur  with  O'Brien, 
J.,  for  affirmance. 

Judgment  reversed. 


FrrrsFiELD  National  Bank  v.  William  H.  Baynb  et  al., 
William  H.  Taileb,  Impleaded,  etc..  Appellant;  David 
J.  Lees,  Receiver,  etc.,  Respondent: 

Bj  the  terms  of  a  judgment  in  an  action  by  a  judgment  creditor  to  set 
aside  as  fraudulent  an  assignment  for  the  benefit  of  creditors,  the  assign- 
ment was  adjudged  void,  and  the  assignee  was  directed  to  pay  plaintiffs 
judgment.  If  he  failed  to  do  this  within  ten  days  after  service  upon 
him  of  a  certified  copy  of  the  judgment,  he  was  directed  to  account  for 
and  turn  over  all  the  assigned  property  to  a  receiver  appointed  by  the 
judgment.  No  certified  copy  of  the  judgment  was  ever  served  on  the 
assignee.  Pending  an  appeal  from  the  judgment  whereon  the  assignee 
Ittd  given  a  valid  undertaking  to  stay  proceedings,  pursuant  to  a  per- 
emptory order  of  the  court,  granted  on  application  of  the  receiver,  the 
assignee  paid  over  all  the  funds  in  hand  to  said  receiver.  This  order 
was  reversed  on  appeal,  and  subsequently  a  motion  for  restitution  was 
Bade  at  the  General  Term  and  granted,  but  the  order  allowed  the 
receiver  to  retain  $460  for  his  commissions,  counsel  fees,  etc.  On 
appeal  from  so  much  of  the  order  as  granted  the  allowance, 
kM,  that  it  was  reviewable  here;  that  no  copy  of  the  judgment 
having  been  served  on  the  assignee  the  receiver  never  had  the  legal 
right  to  demand  and  receive  the  property;  that  when  the  order  requiring 
its  delivery  was  reversed  he  ceased  to  have  the  right  to  retain  the  fund,  or 
any  port  thereof,  for  commissions,  etc.  ,but  should  return  it  undiminished. 

The  receiver  paid  over  to  plaintiff  the  amount  of  ita  judgment ;  this  was 
acquiesced  in  by  the  assignee.  Held,  that  this  was  not  a  waiver  by  the 
assignee  of  his  right  to  insist  upon  the  re-payment  of  the  balance,  and 
gave  the  receiver  no  right  to  commissions. 

(Argued  November  27,  1898 ;  decided  December  12,  1898.) 

Appeal  from  that  part  of  the  order  of  the  General  Term 
#f  the  Supreme  Court  in  the  first  judicial  department,  made 
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February  17,  1893,  which  allowed  respondent,  David  J.  Lees, 
as  receiver,  to  retain  $450  out  of  moneys  in  his  hands  as  such 
receiver. 

The  defendants  Bayne  and  one  Campbell,  constituting  ^ 
partnership,  executed  on  the  4:th  of  March,  1890,  an  assign- 
ment for  the  benefit  of  their  creditor  to  the  defendant  Wilham 
H.  Tailer.  The  plaintiff  was  a  creditor  of  the  partnership, 
and,  after  obtaining  a  judgment  for  its  claim  against  the  firm, 
commenced  this  action  to  set  aside  the  assignment  as  fraudulent 
and  void  as  to  it.  The  defendant  Tailer,  as  assignee,  was 
made  a  party  to  the  action.  The  case  was  tried  in  the  city  of 
New  York  in  November,  1891,  and  on  the  13th  of  February, 
1892,  judgment  was  directed  by  the  court  to  be  entered, 
decreeing  the  assignment  to  be  fraudulent  and  void  as  to  the 
judgment  creditor,  the  plaintiff  in  the  action.  Pursuant  to 
the  decision  of  tlie  court  judgment  was  entered  on  the  16th 
of  February,  1892,  by  which  it  was  adjudged  that  Tailer 
should  pay  the  plaintiff  the  amount  of  its  judgment  (which 
was  stated),  together  with  interest  from  a  day  named  and  costs 
as  taxed,  the  whole  amounting  to  a  named  sum ;  if  defendant 
Tailer  did  not  pay  this  amount  within  ten  days  after  service 
upon  him  of  a  certified  copy  of  the  decree,  then  he  was  directed 
to  pay  the  amount  to  Mr.  Lees,  who  was  therein  appointed 
receiver  of  all  the  property  of  the  late  partnership,  and  Tailer 
was  also  directed  to  account  to  the  receiver  for  all  the  property 
received  from  the  firm  by  him  as  such  assignee.  The  receiver 
was  then  directed  by  the  decree  to  sell  the  property,  and  out 
of  the  proceeds  pay  the  plaintiff  the  amount  due  it,  and  hold 
the  balance  subject  to  the  further  direction  of  the  court. 

The  defendant  Tailer  at  once  appealed  from  this  judg- 
ment to  the  General  Term,  and  gave  an  undertaking  to  stay 
proceedings  thereon.  The  appeal  was  argued  on  June  13, 
1892,  and  the  case  held  under  advisement  by  the  court. 

For  some  reason  not  plainly  apparent,  but  possibly  because 
of  a  claim  that  the  undertaking  already  served  did  not  stay 
plaintiff's  proceedings,  the  defendant  Tailer,  upon  affidavits, 
obtained,  on  the  5th  of  July,  1892,  an  order  to  show  cause. 
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returnable  on  the  8th  of  the  same  month,  why  the  plaintifPs 
proceedings  upon  the  judgment  should  not  be  stayed.  On  the 
return  day  the  application  for  a  stay  was  denied,  and  the  ad 
interim  stay  granted  with  the  order  to  show  cause  was  vacated 
at  the  Special  Term. 

On  the  9th  day  of  July,  1892,  the  General  Term  affirmed  the 
judgment  appealed  from,  and  judgment  of  affirmance  and 
for  costs  was  on  that  day  entered  in  the  clerk's  office.  On  the 
14th  day  of  July,  1892,  the  defendant  Tailer  appealed  from 
the  judgment  of  affirmance  by  the  General  Term  to  the 
Court  of  Appeals,  and  gave  an  undertaking  for  securing  the 
payment  of  the  whole  judgment  in  case  it  was  affirmed,  or 
any  part  thereof,  as  provided  for  in  the  Code.  On  the  15th 
of  July,  1892,  Mr.  Lees,  receiver,  upon  affidavits,  obtained  an 
order  to  show  cause,  returnable  on  the  18th  inst.,  why  the 
defendant  Tailer  should  not  forthwith  deliver  all  the  property 
to  him,  the  receiver,  in  compliance  with  the  demand  thereto- 
fore made,  and  why  the  defendant  Tailer  should  not  be  pun- 
ished as  for  a  contempt  of  court  in  failing  to  comply  with  the 
judgment  by  turning  over  the  property  in  his  possession  to  the 
receiver,  as  directed  thereby.  No  copy  of  the  decree  setting 
aside  the  assignment  in  the  case,  certified  or  otherwise,  had 
then  or  has  ever  been  served  on  the  defendant  Wm.  H. 
Tailer,  and  no  certified  copy  thereof  had  ever  been  served 
on  the  attorneys  for  Mr.  Tailer,  but  a  demand  had  been 
made  upon  his  attorneys  in  Mr.  Tailer's  absence,  and  in  behalf 
of  the  receiver,  demanding  the  payment  of  the  moneys  to. Mr. 
Lees  as  such  receiver. 

On  the  18th  of  July,  1892,  the  order  to  show  cause  was 
argued,  and  on  the  20th  of  that  month  an  order  was  entered 
directing  the  defendant  Tailer,  within  one  day  after  the  service 
on  his  attorneys  of  a  copy  of  such  order,  to  forthwith  deliver 
to  the  receiver  all  the  property  of  the  partnership  directed  by 
the  judgment  made  and  entered  on  the  15th  of  February, 
1892,  and  the  defendant  Tailer,  in  default  thereof,  was 
adjudged  guilty  of  a  willful  contempt  of  court,  and  it  was 
directed  that  a  commitment  should  issue  against  him  commit- 
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ting  him  to  the  jail  in  the  county  of  New  York  until  he  should 
have  complied  with  the  judgment  by  delivering  the  property 
to  the  receiver.  The  receiver  procured  the  order  to  show 
cause  above  mentioned,  and  his  counsel,  in  conjunction  wi^ 
the  counsel  for  the  plaintiff,  argued  the  motion  on  the  return 
day.  Pursuant  to  the  last  order  Mr.  Tailer  paid  over  all  the 
funds  of  which  he  had  become  possessed  as  assignee,  and 
which  were  in  the  form  of  a  certified  check  and  certificates  of 
deposit,  amounting  in  all  to  $7,511.71.  The  amount  of  the 
plaintiff's  judgment  and  interest  was  then  $6,145.24.  The  pay- 
ment was  made  by  Mr.  Tailer  under  protest  in  writing,  in  which 
he  stated  that  it  was  made  in  compliance  with  the  terms  of  the 
order  of  the  court,  dated  July  20,  1892,  and  he  claimed  that 
said  order  was  erroneous  and  had  been  appealed  from,  and 
that  the  moneys  were  delivered  because  the  court  denied  a 
stay  of  proceedings  pending  his  appeal  from  the  order ;  and  he 
further  stated  that  he  would  continue  to  claim  that  the 
receivers  possession  of  the  papers  was  not  legal,  and  that  the 
receiver's  only  duty  in  the  premises  would  be  to  return  the 
moneys  to  him  in  full,  with  all  interest  during  the  time  of 
their  detention  by  him. 

On  the  21st  day  of  July,  1892,  Mr.  Tailer  procured  an  order 
to  show  cause,  returnable  on  the  5th  of  August,  1892,  whj 
there  should  not  be  a  re-argument  of  the  order  adjudging  him 
in  contempt,  and  wiiy  there  should  not  be  a  stay  of  proceedings 
pending  an  appeal  from  such  order,  and  upon  such  terms  as 
the  court  might  direct,  and  the  motion  upon  the  return 
of.  that  order  was  opposed  by  the  receiver's  counsel,  and  by 
counsel  for  the  plaintiff.  The  motion  for  a  re-argument  was 
denied,  as  was  also  the  motion  for  a  stay  of  proceedings 
pending  an  appeal  from  that  order,  and  the  stay  of  proceedings 
granted  under  the  order  to  show  cause  was  vacated  and  set  aside. 

Things  remained  in  this  condition  until  the  16th  day  of 
December,  1892.  On  that  day  the  General  Term  reversed 
the  order  appealed  from  which  adjudged  Mr.  Tailer  in  con- 
tempt, with  costs  and  disbursements  of  the  appeal,  and  denied 
the  motion  to  punish  him  as  for  a  contempt,  with  $10  ex^ts- 
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to  be  paid  by  the  plaintiflf  or  its  attorneys.  The  reversal  went 
upon  the  gronnd  that  the  certified  copy  of  the  decree  never 
having  been  served  upon  defendant  Tailer,  his  right  to  make 
payment  directly  to  the  plaintiff  still  remained.  It  was  further 
held  that  the  undertaking  upon  appeal  filed  by  defendant 
Tailer  stayed  further  proceedings,  and  upon  these  two  grounds 
it  was  held  the  receiver  had  no  right  to  the  possession  of  the 
property. 

On  the  1st  day  of  February,  1893,  the  defendant  Tailer 
noticed  a  motion  to  be  submitted  to  the  General  Term  for  an 
order  directing  the  receiver,  Lees,  to  make  restitution  of  the 
moneys  which  had  been  paid  to  him  by  defendant  Tailer 
under  protest  and  because  of  the  order  made  by  the  Special 
Term  on  July  20,  1892.  On  the  argument  of  that  motion  at 
the  General  Term  it  appeared  in  substance  that  the  receiver, 
after  the  payment  to  him  by  Tailer  of  the  moneys  in  ques- 
tion, had  informed  the  attorneys  for  Mr.  Tailer  that  the  plain- 
tiff's attorney  insisted  upon  his  paying  to  such  attorney  the 
amount  of  the  plaintiff's  judgment,  and  as  there  was  no  stay 
of  proceedings  prohibiting  him,  the  receiver,  from  making  such 
payment,  he  would  do  the  same  unless  the  counsel  for  Mr. 
Tailer  should  obtain  such  order,  to  which  it  was  answered 
that  in  such  an  event  the  assignee  would  have  the  additional 
security  of  the  plaintiff  for  the  moneys  paid  to  it,  and  that  in 
any  event  it  might  be  of  advantage  to  have  such  judgment 
paid,  as  it  was  running  at  the  rate  of  six  per  cent  interest, 
whereas  the  moneys  which  Mr.  Tailer  had  had  on  deposit  in 
the  trust  company  only  earned  two  per  cent.  Mr.  Tailer's 
counsel  advised  the  receiver  to  be  careful  how  he  acted  and 
how  he  paid  money  under  this  order  before  the  appeal  was 
decided,  because  he  might  be  liable  to  repay  the  whole  amount 
to  the  assignee.  The  receiver  subsequently  prepared  papers 
and  asked  the  court  for  its  direction  as  to  what  he  should  do 
in  relation  to  the  payment  of  the  amount  of  the  judgment  of 
the  plaintiff.  The  court  declined  to  give  any  directions,  and 
the  motion  was  withdrawn.  The  receiver  subsequently  paid 
to  the  plaintiff  the  amount  of  his  judgment  and  interest. 
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Upon  these  facts  appearing  in  the  course  of  the  motion  for 
restitution  before  the  General  Term,  that  court  credited  the 
receiver  with  the  amount  of  the  payment  he  had  made  to  the 
plaintiff  in  payment  of  its  judgment,  witli  interest  thereon  to 
the  date  of  payment.  This  was  not  objected  to  by  counsel 
for  Mr.  Tailer,  and  that  payment  is  now  acquiesced  in  by  him. 
This  leaves  a  balance  of  $1,366.47,  and  it  appearing  that  the 
judgment  setting  aside  the  assignment  had  been  affirmed  by 
the  Court  of  Appeals,  since  the  defendant  Tailer  noticed  his 
motion  for  restitution,  the  General  Term  ordered  that  the 
receiver  should  retain  out  of  this  balance  the  sum  of  $450, 
which  sum  was  allowed  him  to  cover  his  commissions,  counsel 
fees  and  disbursements,  and  the  remainder  of  the  sum,  $916.47, 
with  such  interest  as  the  trust  company  with  'which  the  bal- 
ance had  remained  on  deposit  should  allow,  the  receiver  was 
directed  to  pay  over  to  Mr.  Tailer,  as  assignee,  within  ten 
days  after  service  upon  him  of  a  copy  of  the  order.  From 
that  portion  of  the  order  which  allowed  the  receiver  to  retain 
the  sum  of  $450  to  cover  his  commissions,  counsel  fees,  dis-^ 
bursements,  etc.,  the  defendant  Tailer  has  appealed  to  this 
court. 

Henry  L.  Burnett  for  appellant.  The  order  is  appealable. 
(Code  Civ.  Pro.  §  1323 ;  Dema^est  v.  Darg,  32  N.  T.  281 ; 
CuVroBB  V.  Gibbons^  130  id.  447,  454 ;  Wright  v,  Noetrandy 
100  id.  616 ;  In  re  King^  130  id.  602;  Sturgia  v.  Spofford^ 
68  id.  103 ;  Berger  v.  Ca/rman^  79  id.  146 ;  (7.  Ins.  Co.  v. 
StevenSy  37  id.  536.)  Money  paid  under  an  erroneous  judg- 
ment or  order,  which  is  subsequently  reversed,  belongs  as  of 
right  to  the  successful  appellant.  {Sadler  v.  Myere^  132  N. 
Y.  363 ;  11.  S.  Bwnk  v.  Bcmk  of  Washington^  6  Pet.  8 ;  CUrk 
V.  Pinney^  6  Cow.  298.)  A  receiver  -prosecuting  a  claim  to 
enhance  the  fond  in  his  hands  is  subject  to  the  same  results 
when  unsuccessful  as  are  other  persons.  (C  Ins.  Co.  v. 
Stevens,  37  N.  T.  536.)  Hence,  a  receiver  must  make  resti- 
tution when  he  has  forced  payment  of  money  under  an  order 
appealed  from  and  subsequently  reversed  without  deduction 
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for  his  expenses  in  the  proceeding.  ( Weston  v.  WaUa,  45 
Hun,  219 ;  Sbwe  v.  JoneSy  66. Iowa,  156 ;  JSowe  v.  U.  S.  JR. 
Co.,  36  Hun,  407.) 

FrcmJdin  Bien  for  respondent.  The  order  appealed  froni 
is  not  appealable.  {BrowneU  v.  Buckmany  85  N.  Y.  648 ; 
HoUoway  v.  StephenSy  58  id.  670.) 

Peokham,  J.  Mr.  Taller  did  not  pay  the  money  volun- 
tarily, but  only  by  reason  of  the  order  of  the  Special  Term  of 
the  court  and  under  protest.  The  receiver  was  a  moving 
party  to  the  proceeding  resulting  in  the  granting  of  such 
order.  By  the  terms  of  the  judgment  appointing  the 
receiver,  the  defendant  Tailer  had  the  right  to  pay  the 
amount  of  plaintiffs  judgment  and  costs  directly  to  it,  and 
such  right  remained  until  ten  days  after  the  service  upon 
Tailer  of  a  certified  copy  of  the  judgment  or  decree.  This 
certified  copy  was  never  served  upon  him,  and  hence  the 
receiver  never  had  the  legal  right  to  demand  or  receive  pos- 
session of  the  property  held  by  Tailer.  In  addition  to  that 
defense,  the  defendant  Tailer  had  appealed  from  the  judg- 
ment avoiding  the  assignment  to  the  Court  of  Appeals,  and 
had  given  a  valid  undertaking  to  stay  proceedings  upon  such 
judgment  pending  that  appeal. 

Notwithstanding  these  facts,  and  in   spite  of  them,  the 
receiver,   while  the  appeal  was  still  pending,  took  active, 
measures  to  obtain  possession  of  the  property,  and  to  that  end 
applied  to  the  court,  with  the  result  as  already  stated. 

Upon  appeal  to  the  General  Term  by  Mr.  Tailer  that  court 
reversed  the  order  of  the  Special  Term  and  denied  the 
receiver's  application,  and  held,  that  the  receiver,  when  he 
applied  for  it,  had  no  Tight  to  the  possession  of  the  property. 
Mr.  Tailer's  motion  made  to  the  General  Term,  after  such 
reversal,  for  an  order  of  restitution,  has  been  granted  with  a 
proviso  that  the  receiver  may  retain  a  sum  named  for  his 
conmussions,  counsel  fees  and  disbursements.  The  correctness 
of  that  allowance  is  the  sole  point  in  this  appeal. 
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The  counsel  for  the  receiver  maintains  that  the  order  is  not 
appealable  to  this  court,  for  the  reason  that  it  was  a  discretion- 
ary one  with  the  General  Term.  If  this  be  true  we  cannot 
review  the  exercise  of  that  discretion,  unless  in  case  of  an 
abuse  thereof,  which  does  not  appear.  In  one  aspect  the 
action  of  the  court  may  be  regarded  as  discretionary.  It  may 
not  be  bound  to  act  when  its  action  is  invoked  by  a  mere 
motion  or  application  for  an  order  of  restitution.  It  might 
deny  that  mode  of  relief  and  turn  the  party  over  to  his  actiom. 
If 5  however,  it  retain  the  application  it  must  decide  upon  the 
facts  which  are  presented  to  it,  and  if  they  show  a  legal  right  to 
demand  restitution,  and  a  legal  right  to  the  full  sum  demanded,  I 
apprehend  there  is  then  no  discretion  with  the  court  to  refuse 
to  grant  any  relief,  or  to  grant  but  a  portion  of  the  relief 
demanded.  Under  such  circumstances  the  court  is  not  asked 
for  a  favor  which  it  may  grant  upon  such  terms  as  it  shall 
choose  to  impose ;  hence  Brownell  v.  Huckmaii  (85  N.  Y. 
648),  is  not  in  point.  If  the  application  be  wholly  denied,  and 
nothing  further  appear  in  the  order,  it  may  very  possibly  be 
that  the  denial  would  be  regarded  as  an  exercise  of  the  dis- 
cretion vested  in  the  court,  whether  to  entertain  such  applica- 
tion or  not,  and  the  order  of  denial  might  not  be  appealable. 
When,  however,  the  application  is  entertained,  and  an  order 
for  restitution  in  part  is  made,  if,  as  matter  of  law,  the  appli-t 
cant  is  entitled  to  restitution  of  the  whole,  then  the  order 
which  refuses  it  is  appealable  here. 

The  case  of  IloUoway  v,  Stephens  (58  N.  T.  670),  decided 
in  this  court  without  an  opinion,  is  not  in  conflict  with  these 
views.  In  that  case  the  court  below  directed  defendant  to 
restore  the  property  received  by  him  by  virtue  of  the  judg- 
ment, which  was  subsequently  reversed.  The  defendant 
appealed  to  this  court  from  such  order  for  restitution  and  the 
appeal  was  dismissisd.  The  record  shows  that  the  order  for 
restitution  was  undoubtedly  right.  The  court  below  having 
made  a  correct  decision  and  the  record  coming  here  for  review, 
it  may  be  that  technically  the  form  of  our  order  should  have 
been  an  affirmance  of  the  order  appealed  from,  instead  of  a 
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■diomiflsal  of  such  appeal.  The  case  cannot  be  cited  as  an 
Authority  that  in  such  a  case  as  this  the  action  of  the  court 
below  may  not  be  the  subject  of  review  by  this  court.  The 
order  was  a  final  one ;  it  affected  a  substantial  right ;  it  was 
not  a  matter  of  discretion,  and  it  was  made  upon  a  summary 
application  after  judgment.  The  Code  makes  such  an  order 
appealable  to  this  court  (Code  Civ.  Pro.  sec.  190,  sub.  3). 

I  say  the  order  was  not  a  matter  of  discretion.  If  it  were, 
of  course,  the  action  of  the  General  Term  is  final.  If  the 
court  below  had  in  any  possible  aspect  the  right  to  allow  these 
-commissions  and  counsel  fees,  then  we  ar^  concluded  by  its 
action. 

The  General  Term  has  held  (and  we  agree  with  it)  that  the 
receiver  had  no  right  to  the  possession  of  these  moneys.  The 
Special  Term  of  the  Supreme  Court  thought  differently  and  so 
ordered.  While  that  order  was  in  force,  it  was  a  protection 
to  the  receiver,  and  an  answer  to  any  opposition  which  might 
be  made  to  the  allowance  of  the  receiver's  commissions  and 
counsel  fees.  When  the  order  was  reversed  and  the  applica- 
tion of  the  receiver  for  the  possession  of  the  property  was 
•denied,  then  the  receiver  ceased  to  have  the  right  to  retain  the 
moneys  for  the  purpose  of  taking  his  commissions  and  fees  to 
eounsel  out  of  them.  The  person  who  had  the  moneys  in  his 
possession  when  the  order  to  deliver  them  to  the  receiver  was 
made^  had  the  legal  right  to  be  restored  to  such  possession 
when  that  order  was  reversed  and  the  receiver's  application 
denied.  {Haebler  v.  Myers^  132  N,  Y.  363,  and  cases  cited.) 
We  must  regard  the  ^ssession  of  the  receiver  as  wholly 
unauthorized,  because  the  order  upon  which  alone  his  right  is 
based  has  been  reversed  and  held  to  have  been  unauthorized 
and  illegal.  This  money  belonged  to  the  assignee  so  far  as 
the  receiver  is  concerned.  A  portion  of  it,  under  the  judg- 
ment, the  assignee  was  directed  to  pay  to  the  plaintiff,  and  the 
balance  he  was  entitled  to  retain  as  the  owner,  in  trust,  of 
course,  for  the  payment  of  the  debts  of  the  assignora.  The 
receiver,  under  an  order  which  has  been  reversed,  has  obtained 
possession"  of  these  moneys,  and  he  must  now  pay  them  back 
SiOKBLS  —Vol.  XC  V.        42 
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undiminished  by  any  claim  for  commissions  or  counsel  fees 
paid  to  his  counsel. 

It  is  the  same  in  regard  to  this  property  as  if  the  receiver 
ought  not  to  have  been  appointed.  In  such  case,  if  the 
receiver  has  taken  possession  of  property,  he  must  deliver  it 
up  and  cannot  have  his  own  commissions  deducted.  (  Weston 
y.Watt8y  45  Hun,  219.)  The  fact  that  the  assignee  now 
acquiesces  in-  the  payment  by  the  receiver  of  the  amount  of 
the  plaintiflPs  judgment,  is  no  waiver  of  any  right  of  the 
defendant  to  question  the  receiver's  right  to  the  fund  or  to 
insist  upon  the  repayment  of  the  balance  after  the  crediting 
of  the  plaintiffs  judgment.  Although  not  entitled  to  the 
moneys,  and  although  he  procured  such  possession  in  spite  of 
the  opposition  and  under  the  protest  of  the  defendant  Tailer, 
the  receiver  paid  the  plaintiffs  judgment,  with  the  acquies- 
cence, it  may  be  said,  of  Mr.  Tailer.  This  is  no  waiver  of  the 
rights  of  the  latter  and  gives  the  receiver  no  right  to  exact 
commissions  thereon.  We  do  not  decide  that  in  all  cases 
where  an  order  appointing  a  receiver,  or  an  order  directing 
funds  to  be  placed  in  his  possession  is  reversed,  no  commis- 
sions can  be  allowed  the  receiver.  There  may  be  circum- 
stances existing  in  any  such  case  which  would  render  it  matter 
of  discretion  whether  or  not  to  permit  commissions,  etc.,  to 
the  receiver,  and  with  its  exercise  we  would  have  no  right  of 
review,  if  not  abused. 

Here,  however,  we  think  there  was  no  discretion.  The 
provisions  of  the  judgment,  under  which  alone  the  receiver 
could  claim  a  right  of  possession,  hif^  not  been  complied  with 
by  him,  and  he  had  no  right  whatever  to  these  moneys.  The 
defendant  Tailer,  if  the  moneys  had  not  been  already  paid 
over  by  him,  would  have  had  the  clear,  legal  right  to  retain 
them  when  the  order  was  reversed.  Tlie  receiver  never  hav- 
ing had  the  right  to  take  the  moneys,  as  has  been  adjudged, 
should  have  been  compelled  to  pay  over  the  whole  amount 
demanded,  being  the  balance  in  his  hands  and  the  intere»it 
earned  by  it,  after  deducting  the  amount  paid  to  the  plaiutif 
for  its  judgment. 
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If  the  receiver  ia  entitled  to  collect  his  comniissionB,  «tc.y 
from  any  one,  it  is  probably  the  plaintiff,  who  seems  to  have 
joined  him  in  his  attempts  to  obtain  possession  of  the  fund 
and  to  defend  the  same. 

The  order  should  be  amended  by  striking  out  the  permis- 
sion to  the  receiver  to  retain  the  $450,  and  he  should  be 
directed  to  repay  the  whole  balance  in  his  hands,  with  the 
interest  actually  earned  and  received,  after  deducting  the  pay- 
ment made  by  him  to  the  plaintiff.  No  costs  will  be  imposed 
upon  the  receiver  in  this  court. 

All  concur. 

Ordered  accordingly. ^^ 

The  People  of  the  State  of  New  York,  Respondent,  v. 
Israel  Adler,  Appellant. 

Under  the  provisions  of  the  Code  of  Criminal  Procedure  (§§  278,  279) 
providing  that  an  indictment  "must  charge  but  one  crime  and  in  one 
form,"  but  that  "the  crime  may  be  charged  in  separate  counts  to  liave 
been  committed  in  a  different  manner  and  by  different  means/'  an  indict- 
ment is  proper  which  sets  forth  in  separate  counts  two  or  more  offenses 
of  the  same  nature,  based  upon  the  same  or  a  continuous  set  of  facts, 
either  of  which  offenses  make  the  accused  guilty  of  the  same  crime. 

An  indictment  contained  two  counts,  one  charging  the  forging  by  defend- 
ant of  a  written  instrument  set  forth,  which  purported  to  be  the  act  of 
another,  the  other  the  uttering  on  the  same  date  and  at  the  same  place 
of  the  instrument  so  set  forth.  On  demurrer  to  the  indictment,  Md, 
that  as,  by  the  Penal  Code,  it  is  provided  (§  511)  that  a  person  is  guilty 
of  forgery  in  the  second  degree,  who  forges  an  instrument  in  writing 
purporting  to  be  the  act  of  another,  and  (§  521)  that  a  person  who  utters 
a  forged  instrument  or  writing,  the  forging  of  which  is  punishable  as 
forgery,  is  guilty  of  forgery  in  the  same  degree  as  if  he  had  forged  the 
same,  the  indictment  simply  charged  in  separate  counts  the  commis- 
sion  of  the  same  crime  in  a  different  manner,  and  so  was  not  within  the 
inhibition  of  said  provisions  of  the  Code;  and  that  the  demurrer  was 
properly  overruled. 

ftopfe  ▼.  ^Sriwwr  (115  N.  Y.  457),  distinguished. 

(Submitted  November  28,  1893;  decided  December  12,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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undiminished  bj  any  claim  for  commissions  or  counsel  feet 
paid  to  his  counsel. 

It  is  the  same  in  regard  to  this  property  as  if  the  receiver 
ought  not  to  have  been  appointed.  In  such  case,  if  the 
receiver  has  taken  possession  of  property,  he  must  deliver  it 
up  and  cannot  have  his  own  commissions  deducted.  (  Weston 
y.Watts^  46  Hun,  219.)  The  fact  thai  the  assignee  now 
acquiesces  in-  the  payment  by  the  receiver  of  the  amount  of 
the  plaintifiPs  judgment,  is  no  waiver  of  any  right  of  the 
defendant  to  question  the  receiver's  right  to  tlie  fund  or  to 
insist  upon  the  ra-payment  of  the  balance  after  the  crediting 
of  the  plaintiflPs  judgment.  Although  not  entitled  to  the 
moneys,  and  although  he  procured  such  possession  in  spite  of 
the  opposition  and  under  the  protest  of  the  defendant  Tailer, 
the  receiver  paid  the  plaintiff's  judgment,  with  the  acquies- 
cence, it  may  be  said,  of  Mr.  Tailer.  This  is  no  waiver  of  the 
rights  of  the  latter  and  gives  the  receiver  no  right  to  exact 
commissions  thereon.  We  do  not  decide  that  in  all  cases 
where  an  order  appointing  a  receiver,  or  an  order  directing 
funds  to  be  placed  in  his  possession  is  reversed,  no  commis- 
sions can  be  allowed  the  receiver.  There  may  be  circum- 
stances existing  in  any  such  case  which  would  render  it  matter 
of  discretion  whether  or  not  to  pennit  commissions,  etc.,  to 
the  receiver,  and  with  its  exercise  we  would  have  no  right  of 
review,  if  not  abused. 

Here,  however,  we  think  there  was  no  discretion.  The 
provisions  of  the  judgment,  under  which  alone  the  receiver 
could  claim  a  right  of  possession,  hq^  not  been  complied  with 
by  him,  and  he  had  no  right  whatever  to  these  moneys.  The 
defendant  Tailer,  if  the  moneys  had  not  been  already  i^aid 
over  by  him,  would  have  had  the  clear,  legal  right  to  retain 
them  when  the  order  was  reversed.  The  receiver  never  hav- 
ing had  the  right  to  take  the  moneys,  as  has  been  adjudged » 
should  have  been  compelled  to  pay  over  the  whole  amount 
demanded,  being  the  balance  in  his  hands  and  the  interest 
earned  by  it,  after  deducting  the  amount  paid  to  tlie  plaintiff 
for  its  judgment. 
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If  the  receiver  is  entitled  to  collect  his  commiflBicms,  ete.^ 
from  any  one,  it  is  probably  the  plaintiff,  who  seems  to  have 
joined  him  in  his  attempts  to  obtain  possession  of  the  fund 
and  to  defend  the  same. 

The  order  should  be  amended  by  striking  out  the  permis- 
sion to  the  receiver  to  retain  the  $450,  and  he  should  be 
directed  to  repay  the  whole  balance  in  his  hands,  with  the 
interest  actually  earned  and  received,  after  deducting  the  pay- 
ment made  by  him  to  the  plaintiff.  No  costs  will  be  imposed 
upon  the  receiver  in  this  court. 

All  concur. 

Ordered  accordingly. 

The  People  of  the  State  of  New  York,  Respondent,  v. 
Israel  Adler,  Appellant. 

Under  the  provisions  of  the  Code  of  Criminal  Procedure  (§§  278,  279) 
providing  that  an  indictment  "must  charge  but  one  crime  and  in  one 
form/'  but  that  "  the  crime  may  be  cliarged  in  separate  counts  to  have 
been  committed  in  a  different  manner  and  by  different  means/'  an  indict- 
ment is  proper  which  sets  forth  in  separate  counts  two  or  more  offenses 
of  the  same  nature,  based  upon  the  same  or  a  continuous  set  of  facts, 
either  of  which  offenses  make  the  accused  guilty  of  the  same  crime. 

An  indictment  contained  two  counts,  one  charging  the  forging  by  defend- 
ant of  a  written  instrument  set  forth,  which  purported  to  be  the  act  of 
another,  the  other  the  uttering  on  the  same  date  and  at  the  same  pince 
of  the  instrument  so  set  forth.  On  demurrer  to  the  indictment,  /uld, 
that  as,  by  the  Penal  Code,  it  is  provided  (§  511)  that  a  person  is  guilty 
of  forgery  in  the  second  degree,  who  forges  an  instrument  in  writing 
purporting  to  be  the  act  of  another,  and  (§  521)  that  a  person  who  utters 
a  forged  instrument  or  writing,  the  forging  of  which  is  punishable  as 
forgery,  is  guilty  of  forgery  in  the  same  degree  as  if  he  had  forged  the 
same,  the  indictment  simply  charged  in  separate  counts  the  commis- 
sion of  the  same  crime  in  a  different  manner,  and  so  was  not  within  the 
inhibition  of  said  provisions  of  the  Code;  and  that  the  demurrer  was 
properly  overruled. 

F^opie  V.  Tower  (115  N.  Y.  467),  distinguished. 

(Submitted  November  28,  1893;  decided  December  12,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  June  23,  1893,  which  affirmed  a  jadgment  of  the  Court 
of  Sessions  of  Mom'oe  county  entered  upon  a  verdict  convict- 
ing defendant  of  the  crime  of  forgery  in  the  second  degree. 
The  defendant  was  accused  by  the  grand  jury  of  Monroe 
coimty  of  the  crime  of  forgery  in  the  second  degree.  The 
indictment  contained  two  counts,  the  first  of  which  set  forth 
the  forging,  on  April  12th,  1892,  at  the  city  of  Rochester,  of 
the  following  written  instrument,  viz. : 

"  RooriESTEE,  N.  T.,  Ajml  12, 1892. 
"  The  Central  Bank  pay  to  bearer  two  hundred  dollars. 
«  JOHN  G.  THEIN,  Pres.    JAS.  L.  SCHMITT,  Trei.'' 

The  second  count  set  forth  the  uttering,  on  the  same  date 
and  at  the  same  place,  of  the  written  instrument  described  in 
the  first  count.  The  defendant  demurred  to  the  indictment, 
alleging  as  one  of  the  grounds  of  demurrer  that  two  separate 
and  distinct  crimes  were  charged  therein,  in  violation  of  sec- 
tions 278  and  279  of  the  Code  of  Criminal  Procedure. 

The  demurrer  was  overruled,  and  the  defendant  was  required 
to  plead.  His  trial  in  the  Court  of  Sessions  resulted  in  a  con- 
viction, and  from  the  judgment  of  the  General  Term,  affirming 
the  judgment  of  conviction,  the  defendant  appeals  to  this  court. 

Framk  Cv/m/mmgs  for  appellant.  The  charging  of  two 
crimes  in  two  counts  of  the  same  indictment  in  form  as  charged 
in  the  indictment  in  this  case  violates  that  elementary  rule  of 
criminal  practice  by  which  a  defendant  may  not  be  called 
upon  to  defend  himself  against  a  charge  of  two  offenses  at, 
once.  {People  ex  rel,  v.  Liscomi^  60  N.  Y*  101 ;  People  v. 
Poae^  52  Hun,  34.)  The  only  remedy  defendant  has  is  by 
demurrer.  (Code  Crim.  Pro.  §  323 ;  People  v.  De  Courseyy 
61  Cal.  46.)  Two  distinct  forgeries  arising  upon  different 
acts  cannot  be  joined  in  one  indictment  with  any  better  foun- 
dation than  two  distinct  larcenies  arising  upon  different  acts. 
(Code  Crim.  Pro.  §  323;  Waters  v.  PeopU,  104  111.  365.) 
The  two  acts  of  forgery  charged  in  this  indictment  are  not 
two  criminal  offenses  coming  from  one  criminal  act.    {Buahr 
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man  v.  Com.,  138  Mass.  507.)  Irrespectiye  of  our  statute 
this  indictment  is  bad  for  duplicity.  {State  v.  Abrahamy  71 
Iowa,  399  ;  Eapalje  on  Larceny,  §  116.) 

George  D.  Forsyth  and  Howa/rd  II.  Widener  for  respond- 
ent. A  crime  is  an  act  or  omission  forbidden  by  law  and 
punishable  upon  conviction.  (Penal  Code,  §  3 ;  Code  Crim. 
Pro.  §§  278,  279,  511,  521.)  No  indictment  is  insufficient  by 
reason  of  an  imperfection  in  matter  of  form  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights  of  the  defend- 
ant. (Code  Crim.  Pro.  §  285 ;  People  v.  WiUiame,  18  N.  Y. 
S.  R.  403.)  The  defendant  was  fully  apprised  of  the  charge 
against  him.  The  same  was  plainly  and  concisely  set  forth. 
The  acts  complained  of  were  a  continuous  transaction  and  were 
charged  8s  forgery,  second  degree,  in  a  different  manner  in 
separate  counts.  The  objection  urged  is  highly  technical,  ia 
no  way  affecting  the  merits.  {People  v.  RynderSy  12  Wend. 
425 ;  Bmm  v.  People,  27  Hun,  274,  280 ;  People  v.  OateSj 
13  Wend.  323 ;  People  ex  rd.  v.  Liacmiby  60  N.  Y.  678 ; 
Tvlhf  V.  People,  67  id.  20 ;  CIiaHes  v.  People,  1  id.  180^ 
186 ;  PoUnahy  v.  People^  11  Hun,  392 ;  People  v.  Baker,  ^ 
Hill,  169 ;  People  v.  CaateUo,  1  Den.  83  ;  Taylor  v.  PeopUy 
12  Hun,  213 ;  Regina  v.  Truemom,  8  Carr.  &  P.  727 ;  Whar- 
ton's Am.  Crim.  Law,  §  416.)  The  rule  that  a  penal  statute 
is  to  be  strictly  construed  does  not  apply  to  this  Code,  or  any 
of  the  provisions  thereof,  but  all  such  provisions  must  be  con* 
strued  according  to  the  fair  import  of  their  terms,  to  promote 
justice  and  effect  the  objects  of  the  law.  (Penal  Code,  §  11.) 
From  the  face  of  the  indictment  it  can  be  drawn  by  fair  infer- 
ence that  the  two  offenses  charged  refer  to  the  same  trans- 
action ;  the  instrument  charged  to  have  been  uttered  is  the 
same  as  the  one  charged  as  forged.  (13  Hun,  215,  216 ;  Tay^ 
lor  V.  People,  12  id.  212.) 

GsAY,  J.  But  one  question  is  presented  by  this  appeal  and 
that  is  whether  this  indictment  was  demurrable  for  charging 
more  than  one  crime.     Section  323  of  the  Code  of  Criminal 
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Procedure  authorizes  a  demurrer  to  an  indictment  when  more 
than  one  crime  is  charged  "  within  the  mecming  of  sections 
278  and  279."  Section  278  provides  that  the  indictment 
"  must  charge  bpt  one  crime  and  in  one  form,  except  as  in  the 
next  section  provided."  The  next  section  (279)  provides  that 
"  the  crime  may  be  charged  in  separate  counts  to  have  been 
committed  in  a  different  manner,  or  by  different  means."' 
The  Penal  Code,  by  section  511,  provides  that  a  person  is 
guilty  of  forgery  in  the  second  degree,  who  forges  an  instru- 
ment or  writing  purporting  to  be  the  act  of  another,  etc. ; 
and,  by  section  521,  that  a  person  who  utters  a  forged  instru- 
ment or  writing,  the  forging  of  which  is  punishable  as  forgery, 
is  guilty  of  forgery  in  the  same  degree  as  if  he  had  forged 
the  same. 

It  is  perfectly  clear  that  to  forge  and  to  utter  a  forgery 
constitute  separate  and  distinct  offenses ;  but  the  question  is 
whether  when,  as  in  this  case,  an  indictment,  charging  the 
prisoner  with  the  crime  of  forgery  in  the  second  degree,  sets 
forth  the  different  means  in  different  counts  by  which  it  was 
committed,  it  is  not  within  the  meaning  of  sections  278  and 
279.  It  would  fieem  to  be  precisely  within  the  exception  pro- 
vided by  section  279  to  the  rule  that  but  one  crime  must  be 
charged  in  the  indictment.  If  that  is  not  a  fair  and  rational 
construction  of  the  section,  then  how  are  we  to  read  it  ?  The 
object  of  the  indictment  was  to  secure  the  punishment  of  the 
prisoner  for  the  crime  of  forgery  in  the  second  degree,  and, 
though  technically  it  charged  different  felonies  in  the  two 
counts,  it  was  based  upon  a  continuous  transaction,  of  which 
forging  and  the  putting  out  of  the  forged  check  were  parts. 
Can  it  be  pretended  that  the  accused  could  have  been  embar- 
i^sed  by  having  to  plead  to  ^uch  an  indictment,  or  that  he 
was  prejudiced  by  going  to  trial  upon  it  ?  It  is  true  that  the 
two  counts  -set  forth  offenses  wtich  were  separately  punish- 
able ;  but  the  crimes  and  the  degree  of  punishment  were  the 
same  and  the  facts  were  connected.  In  framing  the  indict- 
ment, so  as  in  different  counts  to  set  forth  the  two  parts  of  the 
continuous  transaction,  it  was  intended,  presumably,  to  meet 
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tlie  evidence  which  should  be  adduced  upon  the  trial.  Was  it 
not  the  purpose  of  the  legislature  to  permit  that  to  be  donet 

It  was  observed  by  Chancellor  Walworth  in  Kane  v.  Pe(h 
pie  (8  Wend.  203),  that  in  point  of  law  it  is  no  objection  that 
two  or  more  offenses  of  the  same  nature,  and  upon  which  the 
same  or  a  similar  judgment  may  be  given,  are  contained  in 
different  counts  of  the  same  indictment.  But  in  People  v. 
Rynders  (12  Wend.  425),  we  have  a  case  precisely  in  point, 
and,  if  the  practice  has  not  been  changed  by  the  Code  of 
Criminal  Procedure,  one  which  should  be  authoritative. 

In  PeopU  V.  Rynders  the  indictment  charged  the  defendant 
in  certain  counts  with  forging  a  check,  and  in  subsequent 
counts  with  uttering  the  same  as  true.  Objection  was  made 
that  two  distinct  offenses  were  charged,  and  a  motion  made  to 
compel  the  public  prosecutor  to  elect  for  which  offense  he 
would  proceed.  Savage,  Ch.  J.,  held  that  while  it  would  be 
such  an  incongruity  to  incorporate  in  the  same  indictment 
offenses  of  a  different  nature,  such  as,  for  instance,  a  forgery 
and  perjury,  that  the  court  would  refuse  to  hear  a  trial  upon 
both,  yet  where  the  offenses  were  of  the  same  character,  dif- 
fering only  in  degree,  as  was  the  case  there,  then  the  prisoner 
ought  to  be  tried  on  both  charges  at  the  same  time. 

At  that  day  those  offenses  were  not  only  distinct,  but  were 
punished  with  different  degrees  of  severity,  and  yet  it  was  not 
deemed  to  violate  any  principle  of  justice  that  they  should  be 
united  in  the  indictment  and  in  the  trial.  The  prisoner  might 
be  convicted  of  one  and  not  of  the  other  offense. 

The  Rynder*8  case  was  never  questioned  as  an  authority, 
And  was  frequently  referred  to  as  authoritative,  down  to  the 
Adoption  of  the  Code  of  Criminal  Procedure.  In  Hawker  v. 
People  (75  N.  Y.  487),  it  was  said  by  Judge  Earl  that  "  so 
long  as  the  counts  relate  to  the  same  transaction  there  can  be 
no  objection  to  the  union  of  such  counts  in  the  same  indict- 
ment." I  do  not  think  we  should  hold  that  the  Code  of  Crim- 
inal Procedure  has  changed  a  procedure  in  framing  indict- 
ments which  was  previously  sanctioned,  unless  its  language 
compels  us  to  do  so. 
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Its  enactment  was  in  the  direction  of  regulating  ftnd  estab- 
lifiliing  criminal  procedure  in  the  accusation  and  in  the  trial 
of  persons  for  offenses  specified  in  the  statute.  It  was  desir- 
able to  simplify  the  procedure  and  to  make  it  plain  and  intelK- 
gible  to  the  lay  mind ;  just  as  much  so  as  it  was  desirable,  by 
the  enactment  of  a  Penal  Code,  to  define  crimes  in  explicit 
and  clear  language.  Its  object  was  to  promote  substantial 
justice,  in  securing  to  the  accused  a  fair  trial  upon  an  intelli- 
gible accusation,  and  in  preventing  the  escape  of  a  guilty  per- 
son through  technicalities  which  were  without  merit,  witk 
respect  to  the  procedure  preliminary  to,  or  upon,  the  trial. 
Its  construction  should  be  strict  to  preserve  the  substantial 
interest  of  the  accused;  but  it  should  be  liberal  where  tke 
interests  of  justice  require  it,  and  no  vested  rights  of  the 
accused  are  affected.  It  requires  no  argument  to  show  that  a 
prisoner  has  a  substantial  interest  in  being  protected  againet 
several  accusations  in  the  indictment,  which  send  him  to  hie 
trial  charged  with  the  commission  of  two  or  more  crimes  of  am 
utterly  different  nature ;  but  where  the  accusation  is  of  the 
commission  of  a  certain  crime,  and  the  indictment  sets  forth 
two  or  more  offenses  of  the  same  nature,  based  upon  the  same 
or  a  continuous  set  of  facts,  either  of  which  offenses  make 
him  guilty  of  the  same  crime,  the  prisoner  cannot  be  prejudiced. 

An  observation  of  the  learned  judge  who  wrote  in  Peojds^ 
V.  Tower,  (135  N.  T.  457),  is  much  relied  upon  by  the  appel- 
lant,  and  may  justify  the  doubt  entertained  in  the  court  below. 
In  that  case  the  indictment,  in  a  single  count,  charged  the 
prisoner  with  forging  a  note  and  with  uttering  the  same.  It  was 
urged  that  the  indictment  was  bad  for  charging  two  distinet 
offenses  in  one  count.  There  having  been  no  demurrer,  it  was 
held  to  be  too  late  to  raise  the  objection  upon  a  motion  in 
arrest  of  judgment.  The  learned  judge,  referring  to  sections 
278  and  279  of  the  Code  of  Criminal  Procedure,  observed 
that  "  under  the  Code  it  is,  perhaps,  doubtful  whether  the  two 
offenses  of  forgery  and  uttering  the  forged  instrument  could 
be  properly  united  in  the  same  indictment.  The  crimes  arc 
distinct,  arising  upon  different  acts,  although  each  constitutea 
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the  offense  of  forgery  in  the  second  degree."  Of  course,  the 
remark  was  unnecessary  to  the  decision  of  the  case  at  bar. 
But,  giving  to  it  the  force  it  deserves,  as  coming  from  so  dis- 
tinguished a  jurist,  its  application  would  be  to  a  similar  state 
of  facts.  In  other  words,  it  would  be  a  violation  of  the  Code 
to  unite  two  offenses  in  a  single  count  of  an  indictment ;  as  was 
the  rule  at  common  law  in  fact.  In  this  case  the  question 
turns  upon  the  suflSciency  of  an  indictment  wliich,  in  separate 
counts,  charges  the  crime  to  have  been  committed  in  one 
manner  or  the  other,  and  such  a  practice,  we  think,  not  to  be 
within  the  inhibition  of  the  statute. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


William  E.  T.  Smpih  et  al.,  Kespondents,  v.  Ltdia  S.  Floyd,       I^T^ 

Appellant.  j^  "ssrl 

di53  U?l 

8.  died,  leaving  a  will  by  which  he  gave  his  personal  estate,  after  payment 
of  certain  bequests,  to  liis  daughter,  with  a  provisbn  that  if  it  did  not 
amount  to  a  sum  named  his  executors  should  sell  enough  of  his  other 
property  to  make  up  that  amount,  which  legacy  he  desired  her  to  keep 
for  the  benefit  of  her  children.  All  of  his  r^al  estate  he  devised  to  his  son 
during  life,  "  with  the  right  and  privilege  of  disposing  of  the  same  by 
wiU  or  devise  to  his  children,  if  any  he  should  have."  In  case  the  son 
died  without  children,  the  testator  gave  said  real  estate  to  the  children  of 
his  daughter.  The  son  died  without  having  exercised  the  power  given 
him  to  devise  the  property,  and  leaving  children  who  were  in  esse  at 
the  time  of  the  execution  of  the  will.  In  an  action  for  the  construction 
of  the  B&me,.heldf  that  the  authority  so  given  to  the  son  was  a  valid  trust 
power  (1  R.  S.  678,  §  95);  that  such  power  was  imperative  (§  96);  that 
equity  will  regard  that  as  done  which  the  trustee  should  have  done,  and 
so,  his  children,  the  beneficiaries  of  the  power,  took  the  land  in  equal 
shares. 

(Argued  November  27,  1898 ;  decided  December  12,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  September  11,  1893,  which  affirmed  an  order  of 
SiOKELs— Vol.  XCV.        43 
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Special  Term  overruling  a  demurrer  interposed  to  the 
amended  complaint  and  affirmed  an  interlocutory  judgment  in 
favor  of  plaintiffs. 

This  action  was  brought  for  the  construction  of  the  will  of 
William  Smith,  deceased. 

The  provisions  of  the  will  in  question  and  the  facts,  so  far 
as  material,  are  stated  in  the  opinion. 

Jo/mes  C,  Carter  for  appellant.  The  interpretation  insisted 
upon  by  the  respondents,  and  which  has  received  the  sanction 
of  the  courts  below,  that  the  testator  intended  that  the  real 
property  mentioned  in  his  will  should,  in  any  event,  immedi- 
ately upon  the  death  of  his  son,  Egbert  T.  Smith,  to  whom  he 
had  given  an  estate  for  life  therein,  go  to  the  children  of 
Egbert  T.  Smith,  as  tenants  in  common  in  fee,  is  clearly  errone- 
ous. (2  R.  S.  chap.  1,  g§  98, 99;  1  Jarman  onWills  [5th  Am.  ed.], 
395;  In  re  Adains,  L.  R.  [24  Ch.  Div.]  199;  27  id.  394; 
Massorie  Bank  v.  Raynor^  L.  R.  [7  App.  Cas.]  321 ;  In  re 
liuggleSy  L.  R.  [39  Ch.  Div.]  253 ;  CampheU  v.  Beaumont^  91 
N.  Y.  464 ;  Lewin  on  Trusts,  693  ;  Perry  on  Trusts,  §§  249, 
252.)  The  second  proposition  which  the  respondents  have 
sought  to  establish  is  that  even  if  the  power  is  not  to  be 
deemed  an  imperative  one,  and  consequently  no  express  gift 
of  the  remainder  is  to  be  made  to  the  children  of  Egbert  T. 
Smith,  yet,  taking  the  whole  will  together,  there  is  an  implied 
devise  of  it  to  them.  This  proposition  is  equally  erroneous. 
{In  re  Powers^  113  N.  Y.  569 ;  Addison  v.  BiLshy  14  Beav. 
459 ;  Ex  parte  Rogers^  2  Madd.  449  ;  Neighbour  v.  Thurlow^ 
28   Beav.   33;  Andree  v.  Ward^   1   Russ.   260;    Oreene  v. 

Ward^   Id.   262;  Bunelagh  v.   Bunelagh,    14  Beav.  200; 

Cooper  V.  Pitcher^^  4  Wend.  485 ;  2  Redf .  on  Wills,  202.) 

WUmot  W.  Smith  and  Clarence  G.  T.  Smith  for  respond- 
ents. Plaintiffs  were  entitled  to  the  relief  given  them  by  the 
court  under  their  general  prayer  for  judgment.  (Story's  Eq. 
PI.  §  42 ;  Hurd  v.  Mill,  13  Yes.  119  ;  Bailey  v.  Braddeny 
8  Wend.  339-344 ;  Pinnoch  v.  ElUy  Id.  139-142.)    A  devise 
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of  real  estate  for  life  to  a  son  with  the  right  and  privilege  of 
disposal  of  the  same  by  will  to  his  children  is  a  special  power 
in  trust.     {Domiiiick  v.  Sayre^  3  Sandf .  555,  559 ;  DeUmey 
V.  MGOortndcky  88  N.  Y.  174,  181 ;    Crooke  v.   County  of 
Kings^  97  id.  421 ;    City  of  Portsmouth  v.  Shackfard^  46  N. 
H.  423 ;  Austm  v.  Oakes^  117  N.  Y.  577 ;  Bead  v.  Williams^ 
125  id.  560 ;  Hoey  v.  Kenny,  25  Barb.  396.)     The  question  of 
intent  is  the  controlling  one  in  the  construction  of  wills  and 
overrides  all  others.     (1  R.  S.  748,  §  2 ;  Phillips  v.  DavieSy 
92  N.  Y.    199;    Eutton  v.  Benkard,  Id.  295;   Wager   v. 
Wager,  96  id.   164;   Ludlow  v.  Va7i  ^ess,  8  Bosw.  190; 
Sone  V.  JKent,  11  Barb.  315 ;  Pond  v.  Bergh,  10  Paige,  152 ; 
Meredith  v.  Ilenege,  1  Sim.  550 ;  Williams  v.  Williams,  1 
Sim.  [N.  S.]  358 ;  WaU  v.  Longlands,  14  East,  370.)     A  gift 
over,  in  case  the  donee  of  the  power  dies  without  children,  is 
decisive  of  the  intent  of  the  testator  that  if  the  donee  of  the 
power  dies  leaving  children  they  are  to  have  the  property. 
(2  Sugden  on  Powers,  167  ;  3  Jarman  on  Wills  [5th  Am.  ed.], 
529,  §  3 ;  2  id.  551 ;  Butler  v.  Cray,  L.  E.  [5  Ch.  App.]  30.) 
The  special  power  in  trust  created  by  the.  testator  in  his  will  was 
imperative  and  imposed  a  duty  upon  the  donee,  which  did  not 
rest  in  his  discretion,  and  which  duty,  in  the  case  of  its  non- 
performance by  him,  a  court  of  equity  will  enforce.   {Dominich 
V.  Sayre,  3  Sandf.  555.)    There  was  a  gift  and  devise  to 
plaintiffs  by  implication.     {Bates  v.  Ilillm^n,  43  Barb.  645  ; 
Thomas  v.  Snyder,  43  Hun,  14 ;   Lym^an  v.  Lyman,  22  id. 
263;  Raihbone  v.  Dyckman,  3  Paige,  9 ;  Baker  v.  Lorillard, 
4   N.  Y.    257;    Vernon  v.   Vey^non,  53   id.    351;    Provoost 
V.  Cuyler,  62  id.  545 ;    Byrnes  v.  Baer,  86  id.  210-^218 ; 
Schult  V.  MoU,  132  id.  122-127 ;  1  Jarman  on  Wills,  551 ; 
Butler  V.  Gray,  L.  R.  [5  Ch.  App.]  26 ;  Areson  v.  Areson, 
3  Den.  450 ;  Ramsay  v.  De  Runer,  65  Hun,  212 ;  1  Jarman 
on  Wills,  133;  MasUrsonv.  Townshend,  123   N.  Y.  462; 

Ooodright  v.  Hoskins,  9  East,  306 ;  Jackson  v.  Billinger,  18 
Johns.  368;  In  re  Vowers,   113    N.  Y.  569;    Whitney  v. 

Whitney,  63  Hun,  59 ;  In  re  Brown,  98  N.  Y.  295 ;  Schouler 
on  Wills,  §  561;  Sturges  v.   Cargill,    1   Sandf.  Ch.   318.) 
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Courts  avoid  such  construction  of  wills  as  would  lead  to 
intestacy.  (2  Redf .  on  Wills,  442 ;  I/i/nKm  v.  Lymom^  22 
Hun,  263 ;  Thomas  v.  Snyder^  43  id.  14 ;  Vtmon  v.  Vernon^ 
63  N.  Y.  351-361 ;  Prcyvoost  v.  Cuyler,  62  id.  545 ;  Byrnes 
V.  Boer,  86  id.  210-218 ;  Schult  v.  MoU,  132  id.  122.) 

Maynard,  J.  By  a  will  made  December  27,  1852,  the  tes- 
tator, William  Smith,  gave  his  entire  real  estate  to  his  only 
son,  Egljert  T.  Smith,  during  life,  adding  the  following  pro- 
vision :  "  With  the  right  and  privilege  of  disposing  of  the 
same  by  v/ill  or  devise  to  his  children,  if  any  he  should  have, 
and  in  case  he  should  die  without  leaving  any  children,  law- 
fully begotten,  then  and  in  that  case  I  give  and  devise  the 
same  to  the  children  of  my  daughter  Lydia,  to  them,  their 
heirs  and  assigns  forever." 

The  plaintiffs  are  the  children  of  the  son,  and  while  the 
date  of  their  birth  is  not  very  material,  it  appears  from  the 
appellant's  brief  that  they  were  hi  esse  at  the  time  of  the  exe- 
cution of  tlie  will.  The  testator  died  in  1857,  and  the  son  in 
1889,  without  having  exercised  the  power  given  him  to  devise 
the  real  property  to  his  children.  The  appellant  is  the  only 
daughter  of  the  testator,  and  claims  that  by  the  failure  of  the 
son  to  execute  the  power  the  testator  died  intestate  as  to  hia 
real  property,  and  that  an  equal  undivided  half  of  it  has 
become  vested  in  her  as  one  of  his  heirs  at  law  ;  and  the  valid- 
ity of  her  claim  is  the  sole  question  involved  in  this  appeal. 
It  is  not  disputed  that  the  authority  given  to  the  son  to  dispose 
of  the  estate  in  remainder  to  his  children  constituted  a  valid  trust 
power.  It  would  have  been  so  regarded  under  the  equitable 
rules  controlling  the  enforcement  of  powers,  before  the  adoption 
ol  the  revised  statutes ;  and  it  fulfills  with  exactness  the  defi- 
nition of  a  special  power  in  trust  embodied  in  section  95  of 
the  article  on  powers.  (4  E.  S.  [8th  ed.]  pp.  2447-8.)  But 
the  donee  of  the  power  died  without  executing  it,  and  it  thus 
becomes  important  to  determine  whether  the  execution  of  it 
was  imperative  or  only  discretionary.  If  the  former,  equity 
will  regard  that  as  done  which  the  trustee  should  have  done. 
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and  the  beneficiaries  of  the  power  will  take  the  land  in  equal 
shares ;  if  the  latter,  they  acquired  no  vested  right  to  the  prop- 
erty under  the  provisions  of  the  will.  Here,  again,  the  stat- 
ute comes  to  our  aid,  and  by  pointing  out  the  essential  quality 
of  an  imperative  power  leaves  but  little  room  for  judicial  con- 
struction. Section  96  declares  that  "  Every  trust  power,  unless 
its  execution  or  non-execution  is  made  expressly  to  depend  on 
the  will  of  the  grantee,  is  imperative,  and  imposes  a  duty  on 
the  grantee,  the  performance  of  which  may  be  compelled  in 
equity,  for  the  benefit  of  the  parties  interested."  All  the 
conditions  required  to  establish  an  imperative  trust  power 
are  here  presented.  Authority  to  dispose  of  the  property 
was  concededly  granted.  The  beneficiaries  were  distinctly 
designated,  and  there  was  no  express  declaration  or  provision 
in  the  grant  confiding  the  execution  of  the  power  to  the 
discretion  of  the  donee.  The  imperative  nature  of.  the 
trust  is  not  destroyed,  because  the  language  creating 
the  power  is  permissive.  If  .  the  disposing  power  is 
given,  and  it  is  not  coupled  with  words  which  expressly, 
or  by  necessary  implication,  make  the  donee  the  final  arbiter  of 
its  exercise,  its  execution  must  be  decreed.  Some  positive 
expression  of  an  intention  to  make  the  ultimate  conveyance  of 
the  property  depend  upon  the  volition  of  the  trustee  must  be 
found,  or  there  must  be  annexed  to  the  power  some  qualifica- 
tion plainly  indicating  that  the  donor  )ias  substituted  the  judg- 
ment of  the  donee  for  his  own,  for  the  purpose  of  determining 
whether  the  authorized  disposition  shall  eventually  be  made. 
The  eminent  counsel  for  the  appellant,  however,  contends 
that  by  the  language  employed  in  the  creation  of  the  power, 
the  testator  has  expressly  declared,  or  at  least  clearly  indicated, 
that  its  execution  or  non-execution  was  to  be  dependent  upon 
the  will  of  the  donee.  It  is  insisted  that  the  words  "  right " 
and  "  privilege  "  necessarily  import  a  discretion.  Such  may 
be  their  signification  generally,  but  not  when  used  for  the  pur- 
pose of  creating  a  trust  power.  If  the  testator  had  said  that 
he  authorized  and  empowered  his  son  to  devise  the  property 
to  his  children,  it  cannot  be  doubted  that  an  imperative  trust 
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power  would  have  been  created ;  but  to  hold  that  the  power  is 
only  discretionary,  becaufie  he  gave  him  the  right  and  privi- 
lege to  so  dispose  of  it,  would  be  to  introduce  a  distinction 
which  the  difference  in  the  form  of  expression  does  not  war- 
rant. The  words  are  not  the  same,  it  is  true,  but  their  legal 
effect  is.  The  riglit  to  do  an  act  is  the  possession  of  the  high- 
est authority,  and  a  privilege  is  a  right  or  power  specially  con- 
ferred. In  both  fjases,  full  and  unrestricted  authority  is  given 
to  dispose  of  the  testator's  property  for  the  benefit  of  others, 
and  from  the  earliest  times  this  has  been  deemed  sufficient  to 
impress  the  power  with  a  trust  which  imposes  upon  the  donee 
the  duty  of  executing  it. 

There  are  forcible  reasons  why  testamentary  powers  should 
be  so  construed.  They  are  a  part  of  the  final  act  of  the  owner 
in  ordering  a  distribution  of  his  estate,  which  is  not  to  be  effec- 
tual until  after  his  death.  The  testator's  wish  is  his  will,  and 
expressions,  which,  in  other  instruments,  might  not  be  regarded 
as  a  command,  are,  under  such  circumstances,  obligatory.  As 
was  said  by  the  learned  judge  who  wrote  in  Dominick  v. 
Sayy^e  (3  Sand.  555),  and  who  was  one  of  the  framere  of  the 
statute  under  consideration  :  ''  Words  of  mere  authority  have 
the  same  eflScacy  in  creating  a  trust  as  a  positive  direction.  The 
words,  in  their  ordinary  acceptation,  may  be  discretionary,  but 
in  a  court  of  equity  are  mandatory."  In  all  such  cases,  the 
permission  impoiis  a  power ;  the  power  impUes  a  trust ;  and 
the  trust  imposes  a  duty.  It  is  analogous  to  the  rule  of  con- 
struction which  has  been  applied  where  the  legislature  has 
by  statute  declared  that  a  public  officer  "may"  do  an  act, 
which,  if  done,  will  result  in  a  benefit  to  an  individual  or 
to  the  public.  The  authority  thus  conferred  is  mandatory 
and  its  exercise  can  be  compelled,  although  the  language  is  in 
form  pennissive  and  not  imperative. 

But  it  is  objected  that  in  this  view  of  the  rights  of  the 
grandchildren,  no  good  reason  can  be  shown  why  the  testator 
should  have  created  the  power  at  all,  as  the  property  must  go 
to  them  in  equal  shares,  whether  it  was  executed  or  not.  It 
is  suggested  that  a  direct  devise  of  the  remainder  to  the  chil- 
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dren  who  might  survive  the  eon  would  have  been  a  simpler 
form  of  effecting  the  same  result.  This  may  be  true,  but  it  is 
not  seen  how  it  detracts  from  the  force  wliich  must  be  given  to 
the  terms  employed  according  to  the  well-settled  rules  of  con- 
struction in  this  class  of  cases.  It  might  not  be  difficult  to 
indicate  some  points  of  difference  between  the  two  modes  of 
disposing  of  the  remainder,  but  whether  they  exist  or  not 
cannot  be  material.  The  testator  had  his  choice  of  methods ; 
and  if  he  chose  the  indirect  way  we  cannot  refuse  to  follow  it, 
although  we  may  think  that  the  same  object  might  have  been 
reached  by  a  more  direct  and  less  obscure  form  of  expressing 
his  will. 

The  entire  testamentary  scheme  is  in  harmony  with  this 
construction  of  the  power  given  to  the  son.  When  its  differ- 
ent provisions  are  considered,  the  conclusion  cannot  be  avoided 
that  the  testator  intended  to  give  the  remainder  in  the  real 
estate  to  the  son's  children  if  he  should  leave  any  surviving 
him.  There  is  no  gift  over  of  the  remainder  in  case  the  life 
tenant  failed  to  exercise  the  power,  and  there  is  a  gift  over 
in  case  he  died  without  leaving  children  surviving  him.  This 
raises  a  very  strong  presumption  that  he  intended  the  children, 
if  there  were  any,  should  have  the  property  upon  the  death 
of  their  father,  wliich,  in  the  absence  of  words  expressly 
rebutting  it,  would  ordinarily  be  deemed  conclusive  upon  the 
question  of  the  character  of  the  power  granted.  There  is,  in 
addition,  the  legal  inference  against  partial  intestacy,  which 
must  have  its  due  weight.  The  will  assumes  to  deal  with  his 
entire  estate,  and  the  authorities  are  numerous  that  under 
such  circumstances  a  construction  of  its  provisions  will  not  bo 
adopted,  which  will  leave  a  part  of  the  property  undisposed 
of,  if,  by  any  reasonable  interpretation  of  its  language,  it  can 
be  avoided.  It  is  also  apparent  that  the  distinctive  feature  of 
his  scheme  was  a  division  of  his  estate  between  the  son  and 
the  daughter  and  their  respective  families  so  that  the  one 
should  take  the  realty  and  the  other  the  personalty.  After 
making  suitable  provision  for  his  widow,  and  giving  some 
unimportant  specific  legacies,  he  bequeaths  his  entire  personal 
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estate  to  the  daughter,  and  provides  that,  if  it  shall  not  amount 
to  thirty  thousand  dollars,  liis  executors  shall  sell  so  much  of 
his  other  property  as  will  be  necessary  to  pay  her  the  full 
amount,  and  adds,  that  he  desires  his  daughter  to  keep  the 
legacy  for  the  benefit  of  her  children.  In  like  manner  he 
sought  to  secure  to  his  son's  children  the  enjoyment  of  the 
real  property  after  the  death  of  the  fatlier,  and  we  do  not 
think  that  any  inference  can  be  justly  drawn  from  the  provis- 
ions of  this  will  that  the  testator  contemplated  that  any  por- 
tion of  it  should  in  any  event  be  diverted  from  them. 

The  judgment  and  order  appealed  from  must  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 

Michael   P,   Holland,   as  Executor,  etc..  Respondent, 
V.  Arthur  Brown,  Appellant. 

A  grantor,  in  order  to  establish  as  against  a  purchaser  for  a  good  con- 
sideration from  the  grantee,  a  right  to  the  land  conveyed,  on  the  ground 
that  the  conveyance  was  induced  by  fraud,  must  show  actual  notice  to 
the  purchaser  at  or  prior  to  his  purcliase  of  the  facts  upon  which  his 
claim  is  founded,  or  such  facts  and  circumstances  as  would  put  a  pru- 
dent man  upon  his  guard,  and  from  which  actual  notice  may  be  inferred 
and  found. 

Where  possession  by  such  grantor  is  relied  upon  to  charge  the  subsequent 
purchaser  with  notice,  to  be  available  for  that  purpose  it  must  appear 
that  there  was  an  actual,  open  and  visible  occupation,  inconsistent  with 
the  title  of  the  apparent  owner  by  the  record;  not  equivocal,  occasional 
or  for  a  special  or  temporary  purpose. 

R  seems,  when  a  party  proposes  to  purchase  the  water  front  of  a  farm  oa 
the  shore  of  navigable  waters,  which  farm  is  in  such  an  actual  and  opem 
possession  of  a  third  person  and  is  designated  by  visible  boundaries  or 
monuments  at  or  near  the  shore,  the  possession  is  notice  of  the  occu- 
pant's rights  with  respect  to  the  whole  farm,  including  the  water  front 
appurtenant  thereto  and  held  by  him  as  private  property. 

(Argued  November  28,  1893  ;  decided  December  12,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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upon  an  order  made  February  4,  1892,  which  aflSrmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Joh7i  A,  Deady  for  appellant.  There  is  no  fraud  proven 
on  the  part  of  Eckert  and  the  court  will  not  presume  fraud. 
{Ilowland  v.  Blake,  97  U.  S.  626;  1  Story's  Eq.  Juris. 
§§  152,  156,  161 ;  Neve^is  v.  BuTdap,  33  N.  Y.  680 ;  Wilson 
V.  Deane,  74  id.  531 ;  Huchhed  v.  Schuedlyy  27  N.  Y. 
S.  R.  14  ;  Sidway  v.  Sidway,  26  id.  898 ;  Mea<gha/a  v.  H,  Ins. 
Co.^  12  Hun,  321.)  The  defendant  having  purchased  the 
property  in  good  faith  and  for  a  valuable  consideration,  with- 
out notice  of  the  fraud,  caimot  be  divested  of  his  title  to  the 
same.  (  Valentine  v.  Hunt,  115  N.  Y.  503;  Sifnpson  v,  Del 
JIaya,  94  id.  189;  79  id.  183;  18  Johns.  Ch.  516,  575; 
1  S.tory's  Eq.  Juris.  175.)  Plaintiff  is  bound  by  the  map,  and 
if  the  fraud  is  held  to  he  proven,  then  the  action  should  have 
heen  commenced  immediately  on  discovery  of  the  fraud. 
{Baird  v.  Mayor,  etc.,  96  IS.  Y.  567.)  The  complaint  should 
have  been  dismissed  at  the  close  of  plaintiff's  case,  for  the 
reason  that  the  action  was  not  brought  within  ten  years  after 
the  cause  of  action  accrued,  and  that  the  action  was  brought 
after  the  defendant  and  those  under  whom  he  claimed,  had 
been  in  possession  of  the  property  ten  years.  {Iloyt  v.  Put- 
nam, 39  Hun,  402 ;  Cramer  v.  Benton,  60  Barb.  226  ;  Miner 
V.  Beekman,  50  !N^.  Y.  387;  McTeague  v.  Coulter,  6  J.  &  S. 
208.) 

Henry  A.  Montfort  for  respondent.  The  action  is  not 
barred.  (Code  Civ.  Pro.  §  382,  subd.'  5.)  All  the  defendant 
purchased  at  the  sheriff's  sale  and  now  holds  under  his  deed 
is  the  right,  title  and  interest  of  the  Occanus  Association,  and 
as  that  association  was  privy  to  tlie  fraud  (through  its  agent 
and  director,  Eckert),-  defendant  occupies  no  better  position. 
{Bennett  v.  Judson,  21  N.  Y.  238 ;  Garner  v.  Ma^igam,  93 
SiCKBLS— Vol.  XCV.        44 
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id.  642;  Krumm  v.  Beach,  96  id.  404.)  The  fact  that 
defendant's  grantors  never  had  possession  of  the  lands  in 
question,  but  that,  on  the  contrary,  tlie  plaintiff's  testatrix  con- 
tinued in  possession  notwithstanding  tlie  conveyance,  was 
notice  to  the  defendant  of  her  equities.  {Simpson  v.  Del 
Iloyoy  94  N.  Y.  189;  Valentine  v.  Lit^nt,  115  id.  496;  Sey- 
mour V.  McKinstry,  106  id.  230 ;  Gerard  on  Tit.  [3d  ed.] 
732.) 

O'Brien,  J.  This  action  was  brought  by  the  testatrix  of 
the  present  plaintiff  in  her  lifetime  for  the  purpose  of 
reforming  a  deed  executed  by  her  on  the  9th  day  of  June, 
1869,  of  certain  lands  under  water  on  the  shores  of  Jamaica 
bay  at  Rockaway  Beach  to  one  Henry  Eckert,  which  the 
defendant  afterwards  purchased  at  a  sale  upon  judgment  and 
execution  against  the  Oceanus  Club.  The  following  facts 
were  found  or  proved  upon  the  trial :  About  the  time  when 
the  deed  was  made,  Eckert,  in  behalf  of  the  club  which  was 
about  to  become  incorporated,  applied  to  the  decedent  to  pur- 
chase a  small  piece  of  lier  water  front  off  the  northerly  corner 
of  her  property  adjoining  lands  wliicli  the  club  had  purchased 
in  order  to  build  a  dock  for  use  in  connection  with  the  club 
house  and  to  furnish  access  to  the  cliannel  of  the  waters  of  the 
bay.  The  parcel  which  the  grantee  desired  to  purchase  was 
pointed  out  and  designated  by  stakes  or  marks  upon  the  shore, 
and  the  owner  agreed  to  sell  it  for  fifty  dollars.  The  grantee 
subsequently  prepared  a  deed  running  to  himself  and  pre- 
sented it  to  the  owner,  representing  that  it  conveyed  the  par- 
cel designated  and  which  she  intended  to  sell,  and  she  executed 
it  without  reading  it  or  requiring  it  to  be  read,  supposing  that 
it  embraced  only  the  Ian  Js  designated  and  intended  by  her  to 
be  conveyed.  The  deed  in  fact  embraced  a  much  larger 
tract  of  land,  and  included  practically  all  of  her  water  front, 
and  the  trial  court  found  upon  sufficient  evidence  that  the 
conveyance  was  procured  by  fraud.  She  was  ignorant  of  the 
fraud  thus  practiced  upon  lier  until  about  two  years  before 
the  commencement  of  the   action,  which  was  May  4,  1889. 


1893.]  Holland  v.  Brown.  347 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Brien,  J. 

Eckert  conveyed  all  the  lands  embraced  in  this  deed  to  the 
club  of  which  he  was  a  member,  or  rather  to  another  member,, 
bnt  for  the  use  of  the  club,  January  21,  1871,  and  on  th& 
19th  of  May,  following,  this  member  conveyed  to  the  club,  and 
the  latter  entered  into  possession  of  the  parcel  designated  and 
intended  to  be  conveyed  and  built  the  dock  thqreon  and  con- 
tinued to  enjoy  it  for  tlie  uses  and  purposes  originally 
intended.  On  the  4th  of  April,  1878,  all  the  lands  described 
m  the  deed  were  sold  upon  a  judgment  and  execution  against 
the  club,  and  the  defendant  became  the  purchaser  for  $1,350, 
and  on  the  29th  of  November,  1879,  he  received  the  sheriffs. 
deed  of  the  same.  During  the  pendency  of  this  action  the 
owner  and  original  plaintiff  died,  and  the  plaintiff,  as  executor, 
was  substituted  in  her  place  as  plaintiff.  As  already  observed,, 
there  was  proof  given  at  the  trial  sufficient  to  warrant  the 
finding  that  the  deed  was  procured  from  the  decedent  by 
fraud,  bat  in  order  to  maintain  the  action  it  was  necessary  to 
go  farther  and  show  that  the  defendant  when  he  purchased 
had  either  actual  or  constructive  notice  of  the  claim.  It  is 
not  pretended  that  any  proof  was  given  which  would  warrant 
a  finding  that  the  defendant  had  actual  knowledge,  though  it 
has  been  found  that  he  acquired  his  interest  in  the  premises 
with  notice  of  the  plaintiff's  rights.  The  only  way  that  the 
learned  counsel  for  the  plaintiff  attempted  to  sustain  this  find- 
ing on  the  argument  in  this  court  was  upon  tlie  theory  that 
when  the  defendant  purchased  the  plaintiff's  testatrix  was  in 
possession  of  the  lands  improperly  embraced  in  the  deed,  and 
her  possession  was  notice  to  the  defendant  of  her  rights.  It 
is  quite  true  that  actual  possession  of  land  is  sufficient  notice 
to  all  the  world  of  the  existence  of  any  right  which  the  per- 
son so  in  possession  is  or  may  be  able  to  establish.  (Phelan 
V.  Brad'!/,  119  K  Y.  587.) 

The  plaintiff,  however,  sought  to  establish  a  right  to  the 
lands  in  question  in  hostility  to  a  recorded  title,  and,  there- 
fore, she  was  bound  to  show  actual  notice  to  the  defendant  of 
the  facts  upon  which  her  claim  was  founded,  or  such  facts. 
and  circumstances  as  would  put  a  prudent  man  upon  his  guard,. 
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and  from  which  actual  notice  may  be  inferred  and  found. 
The  possession  which  will  be  equivalent  to  actual  notice  to  a 
subsequent  purchaser,  must  be  an  actual,  open  and  visible  occu- 
pation, inconsistent  with  the  title  of  the  apparent  owner  by 
the  record ;  not  equivocal,  occasional  or  for  a  special  or  tem- 
porary purpose ;  neither  can  it  be  consistent  with  the  title  of 
the  apparent  owner  by  the  record.  {Cook  v.  Tra/visy  20  N.  Y. 
400 ;  Brown  v.  Valkenburg^  64  id.  76 ;  Pope  v.  AUen^ 
m  id.  29S.) 

Tlie  contention  of  the  plaintiff  is  that,  notwithstanding  the 
deed  to  Eckert,  and  from  him  to  the  club,  which  were  duly 
recorded,  and  embraced  all  the  land  claimed  by  the  defendant 
under  his  purchase  upon  the  sheriff's  sale,  yet  she  remained  in 
possession  of  all  except  the  small  parcel  which  she  agreed  and 
intended  to  convey,  and  was  so  in  possession  at  the  time  of  the 
fiheriff's  sale,  and,  therefore,  the  defendant  is  chargeable  with 
notice  of  all  her  rights.  {Seymour  v.  McKlnstry^  106  N. 
Y.  230.) 

The  difficulty  is  that  there  is  no  proof  in  tlie  record  to  show 
that  she  was  then  in  possession.  It  is  claimed  that  she  owned 
the  uplands  and  was  in  possession  of  tliem  by  actual  occupa- 
tion, residing  thereon.  The  map  does  not  show  where  her 
house  or  uplands  are,  or  what  relation  they  bear  to  the  lands 
in  question,  and  there  is  no  other  proof  in  the  record  to  show 
any  actual  possession  by  Mrs.  Holland  at  the  time  of  the  sale 
on  the  execution  of  the  lands  in  question.  It  may  be  that  a 
person  in  possession  of  lands  on  the  shores  of  navigable  waters, 
which  are  fixed  and  designated  by  visible  monuments,  fences 
or  other  boundaries,  is  also  in  possession  of  the  shore  and  such 
portion  of  the  land  under  water  as  is  appurtenant  to  his 
uplands  and  the  subject  of  private  ownership,  but  there  is  no 
proof  in  the  record  that  would  ])ermit  the  application  of  such 
a  principle  in  this  case,  as  it  does  not  appear  how  the  uplands 
are  related  by  their  situation  or  boundaries  to  the  lands  in 
question.  When  a  party  proposes  to  purchase  the  water 
front  of  a  fann  on  the  shores  of  navigable  waters,  which  farm 
is  in  the  actual  possession  of  a  third  person,  and  is  designated 
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by  visible  boundaries  or  monuments  at  or  near  the  shore,  such 
possession  is  notice  of  his  rights  with  respect  to  the  whole 
farm  including  the  water  front  appurtenant  thereto  and  held 
by  him  as  private  property.  He  who  is  in  the  actual  pos- 
session of  a  part  of  his  farm  and  uses  the  rest,  whether  forest 
or  waste  land,  or  land  under  water,  which  is  the  other  part, 
and  connected  therewith,  as  other  men  use  such  lands,  is 
adjudged  by  the  law  to  be  in  possession  of  the  whole.  (Alter- 
ni^Y.  L&ngy  4  Penn.  St.  E.  254.) 

Where  a  known  farm  or  a  single  lot  has  been  partly 
improved,  the  portion  of  the  farm  or  lot  that  has  been  left 
not  cleared  or  inclosed,  according  to  the  usual  course  and  cus- 
tom of  the  adjoining  country,  is  deemed  to  have  been  occupied 
for  the  same  length  of  time  as  the  part  improved  and  culti- 
vated. (Code,  §  370.)  In  the  case  of  lands  upon  the  banks 
of  navigable  waters,  we  know  that  portions  of  the  fanii  or  lot 
are  not  actually  inclosed  or  cultivated,  but  are  so  connected 
with  the  uplands  tliat  are,  as  to  bring  the  whole  under  the  pos- 
session of  the  person  who  actually  occupies  the  inclosed  and 
cultivated  parts.  The  manner  in  whicli  lands  on  the  sea  shore 
are  inclosed  or  occupied  may  be  of  such  a  character  as*  to 
render  the  question  of  possession  one  of  fact.  {Trustees^  etc., 
Town  of  East  Hampton  v.  Kirk^  84  N.  Y.  220 ;  Jackson  v. 
Halstead^  5  Cowen,  216 ;  Baker  v.  Van  Yalkenhurgh^  29  Barb. 
319.)  It  is  possible  that  upon  another  trial  the  plaintijBE  may 
be  able  to  give  proof,  either  of  actual  notice  to  the  defendant 
of  her  rights  in  the  land,  or  actual  possession  by  her  of  such  a 
character  as  to  charge  the  defendant  with  notice  of  her  rights. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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The  People  of  the  State  op  New  Toek,  Respondent,  v. 
Matthew  Johnson,  Appellant. 

Upon  the  trial  of  an  fodictment  for  murder  the  court  admitted  in  evidence 
sketches  of  the  premises  wherein  the  homicide  was  committed,  show- 
ing the  locality  of  blood  stains;  these  sketches  were  made  by  an  artist, 
who  swore  to  their  accuracy  from  his  own  personal  knowledge  and 
observation.     Held,  that  their  admission  was  proper. 

A  witness  examined  by  defendant's  counsel  as  to  an  interview  with  one 
B.,  was  asked  if  the  latter  said  became  from  defendant;  he  answered  in 
the  affirmative.  On  examination  by  the  prosecution  the  witness  was 
asked  in  substance  what  language  8.  used  in  conveying  the  idea  that 
he  came  from  defendant.     Held,  that  the  question  was  proper. 

The  evidence  connecting  defendant  with  the  crime  was  wholly  circumstan- 
tial. The  court  was  requested  to  charge  that  direct  evidence  is  always 
the  most  satisfactory  ;  also  that  the  jurors  should  be  convinced  as  jurors 
when  they  would  be  convinced  as  men,  and  should  doubt  as  juron 
when  they  would  doubt  as  men.  Hdd,  that  a  refusal  so  to  charge  was 
not  error;  that  the  first  proposition  was  not  true,  and  the  latter  eliminates 
the  oath  and  the  responsibility  of  the  juror. 

(Argued  November  28,  1893 ;  decided  December  12,  1898.) 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Terminer 
in  and  for  the  city  and  county  of  New  York,  entered  upon  a 
verdict  rendered  April  24,  1893,  convicting  defendant  of 
the  crime  of  murder  in  the  first  degree,  and  from  an  order  of 
said  court  denying  a  motion  for  a  new  trial,  and  from  an  order 
denying  a  motion  in  arrest  of  judgment. 

The  defendant  was  indicted  for  the  murder  of  Emil  Kukel* 
hom  on  December  10,  1892,  in  the  city  of  New  York. 

The  material  facts  are  stated  in  the  opinion, 

T.  Mc  Cants  Stewart  for  appellant. 

Henry  B.  B.  Stapler  for  respondent.  The  evidence  shows 
that  the  deceased  came  to  his  death  by  the  hand  of  the  defend- 
ant, and  the  homicide  thus  committed  by  him  was  perpetrated 
with  a  deliberate  and  premeditated  design  to  effect  the  death 
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of  the  deceased  and  was,  therefore,  murder  in  the  first  degree. 
(Penal  Code,  §§  179,  183;  Roscoe's  Crini.  Ev.  18;  Feoj>le  v. 
BatMnm,  21  Wend.  609 ;  People  v.  iLellei/,  55  N.  Y.  571 ; 
1  Bishop  on  Crim.  Law  [7th  ed.],  §  734 ;  Starkie  on  Ev.  [10th 
ed.]  848 ;  1  Phillips  on  Ev.  632 ;  People  v.  Conroy,  97  N.  Y. 
77 ;  Poster  v.  People^  50  id.  609  ;  People  v.  Cignaraley  110 
id.  26,  27;  People  v.  Kelly,  113  id.  647;  People  v.  Stoney 
117  id.  483  ;  PeopU  v.  Trezza,  125  id.  740.)  The  sketches 
of  the  premises  were  properly  received  in  evidence.  {Archer 
V.  N.  F.,  JSr,  IL  cfe  //.  R.  7?.  Co.,  106  X.  Y,  603 ;  PeopU  v. 
Jackson,  111  id.  370;  Conley  v.  People,  83  id.  464;  Walsh 
V.  People,  88  id.  458 ;  AlberU  v.  R,  R.  Co,,  118  id.  77 ; 
People  V.  Budensieck,  103  id.  487,  501 ;  People  v.  Webster, 
34  N.  E.  Eep.  730.)  The  evidence  of  Sawyer  was  properly 
admitted.  (People  v.  Driscoll,  107  N.  Y.  424;  People  r. 
Jwnies,  106  id.  523 ;  Homer  v.  Everett,  91  id.  641.) 

Finch,  J.  The  death,  and  the  violence  which  caused  it, 
alleged  in  the  indictment,  were  proved  in  this  case  by  direct 
evidence  as  the  law  now  requires,  and  were  put  beyond  con- 
troversy by  the  finding  of  the  dead  body  with  the  marks  of 
murder  upon  it.  But  the  guilt  of  the  prisoner  as  the  perpe- 
trator of  the  crime  was  established,  as  it  may  be,  by  evidence 
wholly  circumstantial  in  its  character.  It  is  assailed  on  this 
appeal  as  being  equivocal  and  inconclusive,  consistent  with  a 
possibility  of  innocence,  and  not  strong  enough  to  justify  the 
verdict  founded  upon  it.  We  have  read  it  and  reflected  upon 
it  with  the  care  and  deUberation  due  to  the  extreme  gravity 
of  the  inquiry,  but  without  finding  any  reason  to  doubt  or 
distrust  the  conclusion  reached  by  the  jury.  A  sufficient  and 
adequate  motive  for  the  crime,  consisting  of  revenge  for  a 
supposed  injury,  and  supplemented  by  a  desire  to  obtain  the 
money  known  to  have  been  paid  to  the  deceased  and  which 
was  stolen  from  his  person ;  a  convenient  and  presumably  safe 
opportunity  arising  from  the  prisoner's  familiarity  with  the 
premises,  his  knowledge  of  a  place  in  which  to  hide  until  all 
the  occupants  of  the  building  had  departed  after  their  usual 
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habit,  and  leaving  the  engineer  alone  and  unprotected  while 
closing  the  premises  and  preparing  for  his  own  departure ;  the 
presence  of  the  tools  and  instruments  sufficient  to  effect 
the  killing,  the  existence  and  locaUty  of  which  were  well 
known  to  the  prisoner,  and  which  were  found  near  by  with 
blood  and  hair  upon  them ;  the  track  of  the  murderer  from 
the  basement  to  the  washing  closet  on  the  fourth  floor,  shown 
by  the  bloody  finger  marks  on  the  doors  passed  in  the  ascent, 
and  the  stains  upon  the  towel  used  in  an  effort  to  efface  the 
marks  which  the  struggle  had  left  upon  him;  the  theft 
of  the  black  trousers  left  on  the  same  floor,  and  which,  on  the 
next  day,  were  found  in  the  possession  of  the  prisoner,  who 
sought  to  dispose  of  them  to  others ;  his  display  immediately 
after  the  killing  of  an  amount  of  money,  and  in  denomina- 
tions closely  corresponding  to  that  which  was  taken  from 
the  pockets  of  the  deceased,  coupled  with  the  fact  that 
before  the  killing  the  prisoner  was  penniless,  unable  to  pay  his 
rent*  borrowing  small  sums  where  he  could,  out  of  work  and 
earning  nothing,  and  pawning  his  clothing  to  relieve  his  want ; 
his  manifest  falsehood  as  to  the  source  from  which  he  obtained 
the  money ;  his  effort  to  frame  and  prove  a  false  defense  of 
absence  in  New  Jersey  on  the  day  of  the  homicide  ;  the  blood 
stains  on  the  clothing  and  shoes  which  he  wore  on  that  day ; 
his  attempt  to  avoid  and  escape  arrest  when  the  crime  became 
known  and  suspicion  was  aroused ;  the  fact  that  while  offer- 
ing himself  as  a  witness  and  protesting  with  a  vehemence 
almost  amounting  to  blasphemy  that  he  was  innocent,  he 
nevertheless  gave  no  explanation  of  his  possession  of  the 
stolen  trousers,  or  of  the  money  which  he  had  displayed,  but 
remained  utterly  silent  where  explanation  was  easy  and 
imperative  if  innocence  existed  ;  all  these  incriminating  facts, 
surrounded  by  and  imbedded  in  others  of  less  importance, 
point  so  surely  to  the  prisoner  as  the  author  of  the  crime,  and 
so  exclude  any  other  rational  explanation  as  to  compel  our 
concurrence  with  the  verdict  of  tlie  jury.  Their  probative 
force  lies  largely  in  their  combined  and  aggregate  strength, 
each  separate  fact  lending  to  and  receiving  from  all  the  others 
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a  conclusiveness  beyond  its  own.  Some  of  them,  alone  and 
severed  from  their  place  in  the  sequence  of  the  proof,  have 
been  criticised  in  the  prisoner's  behalf,  bnt  are  open  to  such  criti- 
cism only  in  respects  which  are  technical  rather  than  substan- 
tial, and  remain  practically  unaflEected  by  it. 

Thus  it  is  said  that  the  proof  of  blood  stains  upon  the  pris- 
oner's clothing  lacked  the  necessary  certainty,  in  view  of  the 
evidence  that  they  might  have  come  from  the  market  in  which 
he  was  in  the  habit  of  playing,  and  where  the  blood  of  ani- 
mals was  dripping ;  and  that  the  expert  called  by  the  prosecu- 
tion refused  to  swear  positively  that  the  stains  were  human 
blood.  I  doubt  if  any  scientific  ability  can  surely  and  with 
absolute  certainty  distinguish  between  the  blood  corpuscles  of 
man  and  of  some  animals,  under  all  circumstances.  And  it 
rather  strengthens  confidence  in  the  opinion  whicli  Dr.  Edson 
did  express,  that  he  refused  to  turn  it  into  a  positive  assertion, 
and  left  it  to  stand  as  his  judgment  that  the  uniformity  in  size  ■ 
corresponding  with  that  of  human  blood  corpuscles,  which 
characterized  the  stains  examined,  indicated  that  the  latter 
were  not  caused  by  the  blood  of  other  animals.  Nobody  saw, 
nobody  observed  these  stains  before  the  afternoon  of  the  mur- 
der, so  far  as  the  record  shows,  and  that  they  were  occasioned 
by  human  blood  is  indicated  with,  at  least,  a  high  degree  of 
probability  which  is  entitled  to  greater  weight  when  put  in 
connection  with  the  other  proof. 

Again,  it  is  argued  that  the  prisoner's  expressions  of  malice 
toward  the  deceased  were  long  before  the  killing,  and  followed 
by  apparently  friendly  relations.  That  is  true,  but  such  rela- 
tions continued  only  down  to  the  time  of  his  discharge,  and 
after  that  the  only  direct  proof  we  have  which  brings  the  two 
men  together  at  all  is  that  of  the  prisoner's  concealment  on 
the  premises,  the  vicious  motive  of  which  the  deceased  evi- 
dently suspected.  And  the  prisoner's  animosity  against  the 
man  whom  he  believed  had  occasioned  his  discharge  might 
easily  have  resumed  its  influence  and  become  intensified  when 
want  of  money  and  of  work  and  the  bitterness  of  absolute 
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poverty  revived  its  memory ;  and  when  to  that  is  added  the 
temptation  of  robbery  adequate  motives  are  shown,  so  far  as 
such  motives  can  be  said  ever  to  be  adequate. 

It  is  further  urged  that  the  money  which  the  prisoner  dis- 
played was  not  absolutely  identified  as  that  which  was  paid  to 
the  deceased  on  the  day  of  his  death.  That  also  is  true,  but 
it  does  not  weaken  the  facts  that  just  before  the  kilhng  the 
prisoner  had  no  money,  and  no  means  of  obtaining  any,  and 
was  in  distressing  need  of  it,  and  immediately  after  the  mur- 
der had  in  his  possession  almost  exactly  the  amount  paid  to 
the  deceased,  and  in  the  same  denominations  of  currency,  and 
that  his  explanation  of  where  and  from  whom  he  got  it  was 
unquestionably  false. 

There  was  no  error  in  permitting  the  drawings  representing 
the  premises  to  be  put  in  evidence.  They  were  not  photo- 
graphs, but  sketches  made  by  an  artist  showing  the  locality  of 
the  blood  stains  in  the  basement  and  on  the  doors  above.  He 
swore  to  their  accuracy  from  his  own  personal  knowledge  and 
observation.  The  learned  trial  judge  was  extremely  careful 
about  them.  He  required  explicit  proof  of  their  accuracy, 
and  where  descriptive  words  were  marked  \ipon  them  stood 
ready  to  strike  off  any  to  which  reasonable  objection  should 
be  made.  They  served  only  to  explain  localities,  and  their 
accuracy  was  satisfactorily  shown. 

ISor  was  there  error  in  admitting  what  is  here  criticised  as 
being  hearsay  evidence.  The  witness  Sawyer,  when  examined 
by  the  counsel  for  the  prisoner  as  to  an  interview  with  Seay, 
was  asked  if  the  latter  said  that  he  came  from  Johnson,  to 
which  the  witness  replied  in  the  affirmative.  The  answer 
involved  his  construction  of  what  Johnson  said  to  him,  and 
indicated  some  sort  of  authority,  or  some  requested  action  on 
the  part  of  the  latter,  which,  if  disclosed,  would  explain  or 
limit  the  answer.  The  prosecutor  asked  what  it  was  that  Seay 
said,  or,  in  substance,  what  language  he  used  in  conveying  the 
idea  that  "  he  came  from  Johnson."  The  prisoner's  counsel 
had  drawn  out  that  statement,  and  the  prosecutor  had  the 
right  to  know  the  words  which  Seay  used  in  making  it.     The 
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door  was  opened  to  that  extent  at  least,  and  the  question  and 
Answer  involved  no  error. 

The  charge  of  the  court  to  the  jury  was  careful,  just  and 
fair,  so  much  so  that  no  exception  was  taken  to  it :  but  it  was 
followed  by  a  large  number  of  requests  to  charge,  most  of 
which  were  granted,  and  a  few  only  refused.  That  refusal  in 
most  cases  was  because  the  requests  had  already  been  covered 
hy  the  charge,  but  in  some  because  the  propositions  asked  were 
erroneous.  Thus  there  was  a  request  to  charge  that  direct  evi- 
dence is  always  the  most  satisfactory,  and  that  the  jurors  should 
be  convinced  as  jurors  when  they  would  be  convinced  as  men, 
and  should  doubt  as  jurors  when  they  would  doubt  as  men, 
each  of  which  propositions  sets  up  an  unsafe  and  inaccurate 
standard  by  which  to  guide  the  judgment.  The  one  is  untrue, 
and  the  other  eliminates  the  oath  and  the  responsibility  of  the 

I  am  unable  to  see  any  ground  upon  which  the  judgment 
against  the  prisoner  should  be  reversed.  The  trial  was  fair 
and  conducted  with  a  careful  regard  for  the  rights  of  the 
accused ;  the  judge  presiding  evidently  realized  that  the  pris- 
oner was  a  helpless  colored  boy,  without  friends  or  money,  and 
so  entitled  to  have  every  possible  right  preserved  with  more 
than  the  usual  care :  the  attorney  who  defended  him  at  the 
trial  did  so  faithfully  and  with  all  the  resources  at  his  com- 
mand, and  on  the  argument  here  the  accused  was  represented 
by  a  counsel  of  his  own  race,  who  argued  the  case  with  cour- 
age and  zeal  and  a  professional  ability  worthy  of  commenda- 
tion. We  cannot  see  that  any  mistake  has  been  made  or  any 
injustice  been  done,  and  so  are  compelled  to  decide  that  the 
Terdict  must  stand. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Chablbs  E.  Ogdbn,  Respondent,  v.  Elizabeth  Albxakdbb 
et  al.,  AppeUants. 

In  support  of  a  Judgment  entered  upon  the  report  of  a  referee,  this  court 
is  authorized  to  assume  any  needed  fact  not  found,  but  which  could  be 
sustained  by  the  evidence  if  it  had  been  found,  and  especially  one 
which  must  have  been  involved  in  the  findings  made. 

In  an  action  to  foreclose  a  mechanic's  Uen,  it  appeared  that  H.,  who  had 
contracted  with  the  owner  of  the  premises  to  erect  a  house  thereon,  made 
a  contract  with  a  firm  of  which  plaintiff  was  a  member,  by  which  said 
firm  agreed  to  do  a  portion  of  the  work  and  furnish  certain  material. 
The  firm  entered  upon  performance  of  its  contract,  but  before  comple- 
tion plaintiff  bought  out  the  interest  of  his  co-partner,  and  the  firm  was 
dissolved ;  he  thereafter  completed  performance.  Held,  that  plaintiff 
was  entitled  to  file  and  enforce  a  lien ;  that  he  did  not  stand 
simply  in  the  position  of  assignee,  but  as  a  mechanic  who  had  actually 
and  substantially  furnished  the  labor  and  material,  and  had  simply,  by 
his  purchase,  become  the  sole  person  interested. 

By  the  terms  of  the  contract  with  H.  the  contract  price  was  to  be  paid  in 
installments.  When  the  lien  was  filed  the  final  payment  was  wholly 
unpaid.  H.  had  become  insolvent,  had  made  an  assighment  and  aban- 
doned the  contract,  and  no  part  of  that  payment  had  been  earned.  Held, 
that  H.  had,  at  the  option  of  the  owner,  forfeited  all  rights  to  the  final 
payment,  and  with  the  forfeiture  fell  all  rights  of  the  lienor,  unless  the 
forfeiture  was  waived  by  the  owner. 

By  the  contract  the  owner  had  the  election,  upon  giving  three  days'  notice, 
to  waive  a  forfeiture  and  to  complete  the  contract  at  the  expense  of  H.; 
the  owner  served  no  notice,  but  did  complete  the  contract  at  a  cost  less- 
than  the  amount  unpaid ;  he  asserted  no  claim  of  forfeiture,  but  instead 
recognized  the  existence  of  the  contract  after  the  abandonment  by  H. 
and  the  sufficiency  of  the  final  payment  for  the  work  remaining  to  be 
done.  The  assignment  of  H.  was  made  to  the  owner.  Held,  that  the 
requirement  of  notice  was  for  the  benefit  of  H.,  and  as  neither  he  nor 
any  one  claiming  through  him  was  asserting  the  need  therefor,  its  omis- 
sion did  not  rebut  evidence  showing  that  the  house  was  completed 
under  and  not  independent  of  the  contract;  and  so,  that  plaintiff  was 
entitled  to  enforce  his  lien  to  the  extent  of  the  balance  remaining  unpaid 
on  the  contract  after  deducting  the  cost  of  completion. 

Reported  below,  68  Hun,  56. 

(Argued  November  29,  1898;  decided  December  12,  1898.) 

Appeal    from    judgment  of   the   Gteneral  Term  of    the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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npon  an  order  made  February  2,  1892,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

This  was  an  action  for  the  foreclosure  of  a  mechanic's  lie». 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Samicd  H.  F(mcher  for  appellant  The  plaintiff,  as  assignee 
or  purchaser  of  the  claim  of  Oliver  &  Ogden  against  Horace 
Hill,  was  not  authorized  by  chapter  342,  Laws  of  1885,  to  file 
a  lien  against  this  property.  {RoUims  v.  Cto88^  45  N.  Y.  766  ; 
Menagh  v.  Wkii/well^  52  id.  146 ;  Stanton  v.  Westover^  101  id.  \ 
265 ;  Dimon  v.  Hazard^  32  id.  65  ;  Satmders  v.  lieiUy,  105 
id.  12 ;  Oolffrove  v.  TaUmany  67  id.  95 ;  Millard  v.  Thorn, 
66  id.  402 ;  Sa/oage  v.  Putnam,  32  id.  501 ;  Moras  v.  Oleason, 
64  id.  204.)  The  contractor  Hill,  having  failed  to  perform 
his  contract,  and  it  being  conceded  by  plaintiff  that  all  the 
contract  price  had  been  paid  by  the  owner  to  the  contractor 
except  the  last  payment  of  $925,  which  did  not  become  due 
until  the  complete  performance  of  the  contract,  the  plaintiff 
cannot  recover  in  this  action.  {Murphy  v.  Buckinam,,  66 
N.  Y.  297 ;  OiUen  v.  Hubbard,  2  Hilt.  304 ;  Graff  v.  Cun- 
ninghamy  109  N.  Y.  369 ;  Kinney  v.  Apga/r,  93  id.  539 ; 
Crane  v.  Orinhe,  60  id.  127 ;  Wheeler  v.  Scofield,  67  id.  311 ; 
Kelly  V.  Bloomingdale,  139  id.  343.)  The  notice  of  lien  is 
defective  and  void  in  that  it  fails  to  comply  with  the  require- 
ments of  chapter  342  of  the  Laws  of  1885  in  this,  that  it  does 
not  set  forth  the  nature  and  amount  of  the  labor  and  services 
performed  or  to  be  performed.  (Laws  of  1886,  chap.  382.) 
The  notice  of  lien  is  defective  and  void  in  that  it  fails  to  state 
correctly  the  nature  and  kind  of  materials  furnished.  (  Vogel 
V.  ZuitweileTy  52  Hun,  184.)  The  rights  of  subsequent  lien 
holders  are  involved  in  this  case  as  well  as  those  of  the  owners. 
(Laws  of  1885,  chap.  342,  §§  6,  17 ;  Laws  of  1886,  chap.  282, 
§  22.)  The  burden  of  proof  rests  upon  the  sub-contractor  to 
show  the  labor  and  material  furnished  and  the  amount  of 
money  due  from  the  same  to  the  contractor  at  the  date  of 
filing  the  lien.     (  Walker  v.  Payne,  2  E.  D.  Smith,  662  ;  JSas- 
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well  V.  GoodchUd^  12  Wend.  373.)  Collusion  is  not  to  be 
inferred  from  the  fact  that  the  payments  were  made  in 
advance.  (27  N.  Y.  S.  E.  797.)  The  notice  of  lien  was  not 
properly  verilied  and  untruthfully  stated  that  the  contract  had 
been  fully  performed  on  the  part  of  the  plaintiff ;  it  failed  to 
state  the  portion  of  the  contract  not  completed,  and  was,  there- 
fore, void.     (50  Hun,  151.) 

Alexander  Neiah  for  respondent.  The  lien  was  duly  filed 
and  served,  and  thus  the  plaintiffs  testator  became  subrogated 
to  the  rights  thereto  enjoyed  by  the  contractor.  {Crane  v. 
Qenin^  60  N.  Y.  131 ;  Gibson  v.  Lenane^  94  id.  183  ;  Larkin 
v.  McMuirin,  120  id.  210  ;  Piatt  v.  Platty  105  id.  496.)  The 
notice  of  lien  filed  and  served  is  ample  under  section  4  of 
chapter  342,  Laws  of  1885.  {Mech^ji  v.  Baker  ^  UN.  Y. 
Supp.  781 ;  Hunter  v.  Walter^  12  id.  60 ;  Harrington  v. 
DoUman,  64  Ind.  252  ;  Kid  v.  Carll,  51  Conn.  440 ;  Odd 
FeUoio^  UaU  v.  Masser^  24  Penn.  St.  507 ;  Alleii  v.  Mining 
Co,,  73  Mo.  688  ;  Vogel  v.  Zuitweiler,  52  Hun,  184.)  The 
plaintiff's  testator  was  authorized  to  file  and  enforce  the  lien 
in  this  case.  {3lenagh  v.  WJiitioeU,  52  N.  Y.  146  ;  Morssy, 
Glea^on,  64  id.  204 ;  Rollins  v.  Cross,  45  id.  771 ;  Ilallahaii 
V.  Herbert,  57  id.  409.)  The  exception  taken  to  the  admission 
in  evidence  of  the  sale  of  goods  to  Hill  after  the  dissolution 
of  the  firm  of  Oliver  &  Ogden  on  the  ground  that  it  was  not 
within  the  pleading,  has  no  merit.  (Code  Civ.  Pro.  §§  539, 
540 ;  Craig  v.  Ward,  1  Abb.  Ct.  App.  Dec.  454 ;  3  Keyes, 
387 ;  Cliapman  v.  Caroline,  3  Bos.  456  ;  Hauck  v.  Craig- 
head, 4  Hun,  561  ;  Place  v.  Mimier,  65  N.  Y.  89,  104 ;  m 
id.  61 ;  37  Hun,  74 ;  70  N.  Y.  601 ;  Dougherty  v.  ValloUm, 
6  J.  &  S.  455  ;  Pratt  v.  H.  P.  R,  Co.,  21  K  Y.  305 ;  Par- 
sons  v.  Sugdajn,  3  E.  D.  Smith,  276 ;  70  N,  Y.  180,  190 ; 
Mack  V.  CoUeran,  136  id.  620.)  The  effort  made  during  the 
examination  of  Cooley  and  of  Heimer  to  prove  by  parol  the 
contents  of  a  certain  memoranda,  viz.,  a  paper  with  two 
columns  of  figures,  was  properly  disposed  of  by  the  referee, 
and  there  was  no  error  in  excluding  the  evidence.     {Van 
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Clief  V.  Vcm  Vechtmy  130  N,  Y.  671 ;  Foshwy  y.  Hobmsoriy 
137  id.  134.) 

FiNOH,  J.  The  claim  of  the  plaintiff,  Ogden,  to  enforce  a 
mechanic's  lien  against  the  property  of  the  owner,  Alexander, 
is  resisted  upon  two  principal  grounds.  The  latter  had.made  a 
contract  with  Hill  for  the  erection  of  a  house.  By  its  terms 
Hill  was  to  furnish  all  necessary  labor  and  materials,  and 
receive  as  compensation  $3,425,  payable  in  specified  install- 
ments at  agreed  stages  of  the  work.  Hill  contracted  with  the 
firm  of  Oliver  &  Ogden  to  do  the  plumbing  of  the  house, 
and  supply  and  set  a  furnace  therein,  and  they  entered  upon 
the  performance  of  the  work.  While  so  engaged,  and  before 
its  completion,  Ogden  bought  out  the  interest  of  Oliver,  so 
that  the  partnership  became  dissolved,  and  ceased  to  exist, 
and  then  Ogden  continued  the  performance  of  the  contract 
with  Hill.  When  the  work  was  substantially  finished,  Ogden 
filed  a  notice  of  lien  which  he  now  seeks  to  foreclose,  and  is 
met  by  the  objection  that  he  stands  in  the  attitude  of  an 
assignee  of  the  firm  of  Oliver  &  Ogden,  and  so  is  not 
authorized  by  the  statute  to  file  and  enforce  a  lien. 

It  is  conceded  to  be  the  general  rule  that  such  liens  are  lost 
when  the  debts  upon  which  they  rest  are  sold  and  transferred 
to  others.  {RoUin  v.  Cross^  45  N.  Y.  771.)  There  is  a  double 
reason  for  the  doctrine.  The  right  of  the  sub-contractor 
against  the  owner  is  purely  statutory,  and  such  an  assignee, 
not  having  performed  the  labor  or  furnished  the  material,  is 
not  within  the  terms  of  the  act  allowing  a  lien.  Beyond  that, 
the  protection  intended  to  be  given  is  purely  personal,  and 
designed  for  the  security  of  the  mechanic  and  material  man 
whose,  labor  and  materials  have  gone  into  the  construction, 
and  not  for  the  safety  of  strangers,  who  merely  purchase  a 
debt.  The  technical  argument  for  subjecting  the  plaintiff's 
claim  to  the  operation  of  this  rule  governing  a  mere  purchase 
by  an  assignee,  is  quite  plausible.  The  learned  counsel  for  the 
appeUants  reasons  that  the  firm  of  Oliver  &  Ogden  fur- 
nished the  materials  and  labor,  and  not  the  individuals  com- 
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posing  it ;  that  the  statute,  therefore,  gives  the  lien  explicitlj 
to  the  firm,  and  not  to  Oliver  or  to  Ogden ;  that  the  parchaae 
by  the  latter  of  Oliver^s  interest  in  the  partnership  made  him, 
in  legal  effect,  the  assignee  of  the  firm ;  that  tliereaf ter  the 
firm  ceased  to  exist,  its  lien  died  with  it,  and  only  the  bare 
debt  passed  to  Ogden  ;  and  that  the  right  of  lien  was  personal 
to  the  firm,  and  could  not  be  transferred  by  it  to  one  of  the 
individuals  composing  it.  But  I  think  that  construction  is 
quite  too  narrow  and  technical.  The  statute  itself  requires 
that  we  shall  construe  it  liberally,  and  in  furtherance  of  the 
remedy  (Laws  of  1885,  chap.  342,  §  25),  and  the  reason  of 
the  rule  invoked  by  the  defendants  has  no  necessary  or  just 
application  to  the  case  before  us. 

It  is  very  clear  that  a  mere  purchase  of  the  debt  from  a 
sub-contractor  would  not  carry  with  it  the  right  to  a  lien. 
The  purchaser  could  not  be  described  as  a  "  person  furnishing" 
labor  or  materials,  for  he  did  not,  and  simply  bought  from  one 
who  did.  He  could  buy  or  not  as  he  pleased,  and  might  be  a 
mere  speculator  for  whose  safety  the  statute  has  no  concern, 
and  the  mechanic  who  sold  would  get  protection  through  the 
proceeds  of  his  sale.  But  the  situation  here  is  wholly  differ- 
ent. Technically,  the  material  and  labor  were  furnished  by 
the  firm,  by  the  legal  entity  which  describes  the  partnership, 
but  really  and  substantially  the  labor  and  materials  were  fur- 
nished by  the  individuals  composing  the  firm.  Neither  can 
be  said  to  have  furnished  merely  a  specific  or  aliquot  part,  for 
the  interest  of  each  extended  to  and  permeated  the  whole,  and 
each  could  fairly  be  described  as  a  person,  or  one  of  the  per- 
sons, who  had  furnished  the  work.  Ogden  was  not  a  mere 
assignee.  He  had  personally  encountered  the  risk  involved  in 
trusting  Hill ;  his  personal  interest  extended  to  every  hour  of 
the  labor  done,  and  every  dollar  of  the  value  furnished ;  he 
stood  entirely  within  the  scope  and  purview  of  the  statutory 
purpose ;  he  was  not  a  mere  stranger  buying  a  claim,  but  a 
mechanic  who  had  actually  and  substantially  furnished  the 
labor  and  material,  and  had  simply,  by  his  purchase,  become 
the  sole  person  interested,  instead  of  remaining  the  one  of 
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two.  We  may  grant  that  Oliver  lost  all  ownerehip  of  the 
claim  and  retained  no  equity  against,  or  interest  in,  the  part- 
nei-ship  assets,  at  least,  after  all  its  debts  had  been  paid,  bnt 
that  fact  does  not  make  Ogden  a  mere  assignee,  or  put  him 
outside  of  the  intended  purpose  and  scope  of  the  statute.  I 
think  he  was  fairly  within  it,  for  back  of  the  technical  descrip- 
tion of  his  interest  lies  the  substantial  fact  that,  as  one  of  the 
firm  while  it  existed,  he  did  in  reality  aid  in  furnishing  the 
labor  and  materials,  bore  in  part  the  cost  of  so  doing,  and  waa 
entitled  in  the  end  to  a  share  of  the  compensation.  Doubt- 
less, if  the  firm  had  continued  to  exist,  the  lien  filed  would 
properly  have  been  claimed  in  the  partnership  name,  but  its 
dissolution  upon  the  transfer  of  all  its  assets  to  one  member 
ought  not  to  strip  him  severally  of  a  right  which  he  before 
held  jointly,  or  compel  us  to  assert  the  technical  truth,  but 
substantial  untruth,  that  Ogden  at  no  time  and  in  no  manner 
became  a  person  who  had  furnished  labor  and  materials.  So 
that  I  think  a  just  and  reasonable  construction  will,  when  it  is 
needed,  look  beneath  the  legal  fiction,  and  rest  upon  the  sub- 
stantial truth  so  far  as  to  include  within  the  protection  of  the 
statute  one  who  has  joined  as  a  partner  in  furnishing  labor  and 
material,  but  thereafter  has  bought  out  his  associate  and 
become  the  several  owner  of  the  claim. 

The  appellants  raise  a  second  objection  which  does  not  seem 
to  have  been  appreciated,  or  at  least  is  not  satisfactorily 
answered  by  the  referee  and  the  General  Term.  If  we 
assume,  as  the  plaintiff  claims,  that  Hill's  statement  of  pay- 
ment made  to  him  in  full  is  untrue,  and  that  when  the  lien 
was  filed,  the  last  contract  payment  of  $925  remained  wholly 
unpaid,  it  does  not  follow  that  the  plaintiff  acquired  a  lien 
upon  that  sum,  unless  in  some  manner  and  to  some  extent  it 
became  due  and  payable  to  Hill.  There  is  no  finding  that 
Hill  ever  earned  any  part  of  it  so  as  to  be  entitled  to  its  pay- 
ment, and,  therefore,  it  is  said  there  is  no  proof  of  any  fund 
due  from  Alexander  to  Hill  to  which  the  plaintiff's  lien  could 
attach. 
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The  facts  are  that  Hill  abandoned  the  contract  and  never 
performed  it.  He  made  an  assignment  and  discontinued  work 
entirely.  He  thereby  forfeited  all  right  to  the  final  payment 
at  the  option  of  the  owner,  and  with  that  forfeiture  fell  any 
possible  right  of  the  lienor,  unless  the  owner  waived  the  for- 
feiture, as  by  the  terms  of  the  agreement  he  was  at  liberty  to 
do,  and  elected  to  complete  the  work  under  the  contract  at 
Hill's  expense.  If  he  made  that  election  and  so  completed 
the  work  and  the  cost  proved  to  be  less  tlian  the  payment  due 
at  the  end,  the  difference  would  be  Hill's  profit  and  payable 
to  him,  and  upon  that  the  lien  could  rest. 

If,  on  the  other  hand,  there  was  no  such  waiver,  and  no 
such  election,  but  Alexander  chose  to  insist  upon  the  forfeit- 
ure, and  went  on,  not  under  the  contract,  but  in  his  own  way 
and  at  his  own  expense,  then  the  final  payment  never  at  all, 
or  to  any  extent,  became  due  to  Hill,  and  tliere  was  nothing 
upon  which  plaintiff  could  have  a  lien.  It  does  not  answer 
this  difficulty  to  say,  as  did  both  the  referee  and  the  General 
Term,  that  after  appropriating  from  the  last  stipulated  pay- 
ment all  that  it  actually  cost  to  complete  the  house  there  still 
remained  a  balance  unappropriated  and  representing  Hill's 
profit.  The  materiality  of  that  fact  depends  wholly  on  the 
question  whether  the  owner  stood  upon  the  forfeiture,  or  com- 
pleted the  house  under  the  contract,  and  in  behalf  and  at  the 
risk  of  the  contractor.  (Wheeler  v.  Scofield^  67  N.  T.  311.) 
The  written  agreement  permitted  the  latter  choice  by  the 
owner  upon  giving  three  days'  notice,  but  there  is  no  finding 
of  any  such  fact,  and,  unless  we  can  supply  it  in  some  manner, 
there  is  nothing  due  to  Hill  and  no  fund  to  feed  the  lien.  I 
incline  to  the  opinion  that  we  can  supply  the  missing  fact. 
In  support  of  a  judgment  we  are  at  liberty  to  gather  from  the 
evidence  any  needed  fact  such  as  could  have  been  sustained  if 
it  had  been  actually  found,  and  especially  one  which  must 
have  been  involved  in  the  findings  made.  {Marvin  v.  Brew- 
ster Iron  M.  Co.y  55  N.  Y.  547.)  Alexander  in  his  lifetime, 
and  his  heirs  after  his  death,  did  complete  the  house  and 
asserted  no  claim  of  forfeiture,  which  tliey  were  bound  to  do 
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distinctly  if  they  chose  to  rely  upon  it,  but,  on  the  contrary, 
recognized  the  continuance  of  the  contract  and  the  sufficiency 
of  the  final  payment  for  the  work  remaining  to  be  done.  Thus, 
Alexander  said  when  the  lien  was  filed  that "  there  was  plenty 
of  money  coming  to  Mr.  Hill;"  that  "Ogden  was  the  last 
man  he  would  pay ; "  that  "  he  should  not  pay  Mr.  Hill  any 
more,  but  what  was  coming  would  go  to  the  workmen  and  the 
material ; "  that "  there  was  enough  and  Charlie  should  get  his 
pay."  These  statements  are  entirely  inconsistent  with  any  pur- 
pose to  enforce  a  forfeiture,  and  quite  clearly  indicate  an  intent 
to  proceed  under  the  contract,  and  apply  the  final  payment  to 
the  completion  of  the  house  in  that  manner  and  accorduig  to 
the  terms  of  the  contract.  It  is  true  that  the  three  days' 
notice  was  not  given,  and  that  omission  is  urged  as  conclusive 
proof  that  Alexander  was  not  proceeding,  and  did  not  intend 
io  proceed,  under  the  permission  of  the  contract.  The  sug- 
gestion has  some  force  until  we  consider  all  the  circumstances. 
When  Hill  abandoned  the  work  he  made  a  general  assignment 
to  Alexander  himself,  and  the  latter,  to  some  extent,  repre- 
sented Hill.  No  notice  to  himself  was  needed,  and  as  assignee 
he  could  know  that  a  forfeiture  was  not  intended.  The 
requirement  of  notice  was  wholly  for  Hill's  benefit,  and  neither 
he,  nor  any  one  claiming  through  him,  is  asserting  the  need  of 
its  existence.  The  omission,  therefore,  does  not  rebut  the 
very  explicit  declarations  of  Alexander,  and,  I  think,  we  are 
justified  m  assuming  as  a  fact  that  the  house  was  completed 
under  the  contract  and  not  independently  of  it.  The  case 
thus  becomes  clear.  The  surplus  over  and  above  the  cost  of 
completion  was  due  to  Hill  from  the  owner ;  it  was  enough  to 
pay  Ogden ;  and  he  may  enforce  his  lien  upon  it. 

There  are  some  other  objections  to  the  form  and  regularity 
of  the  notice  of  lien,  but  which  we  deem  sufficiently  answered 
in  the  opinion  of  the  referee. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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BoBBBT  Ebnst,  Appellant,  v.  Dabius  G.  Cbosby,  as  Executor, 
etc.,  Eespondent. 

Where  a  lessor  of  premises  knows  or  intends  that  they  will  or  may  be 
used  for  imlawf ul  purposes  the  lease  is  void,  and  the  obligation  of  the 
lesbee  to  pay  rent  will  not  be  enforced  by  the  court. 

Plaintiff  purchased  certain  premises  in  New  York  city,  subject  to  a  lease 
to  M.,  defendant's  intestate.  The  premises  had  been,  prior  to,  and  were 
at  the  time  of  the  execution  of  the  lease,  used  for  purposes  of  prostitution, 
of  which  fact  the  lessor  had  knowledge.  Plaintiff  had  promised  to  exe- 
cute a  new  lease  to  the  occupants,  but  refused  to  give  them  a  lease,  and 
executed  one  to  M.  By  the  terms  of  the  lease  the  house  was  to 
be  "used  as  a  dwelling  house  only,"  and  it  was  provided  that  the 
lessee  would  "obey  all  lawful  orders"  of  the  departments  of  the  city 
government.  The  occupants  remained  in  possession  and  continued  to 
use  the  premises  for  the  same  immoral  purposes,  and  the  lessor,  plain- 
tiff's grantor,  collected  the  rent  of  them.  Plaintiff  bought  in  ignorance 
of  the  character  of  the  occupation.  HM,  that  the  circumstances  were 
such  as  to  warrant  a  finding  that  plaintiff's  grantor  was  party  to  a  plan 
for  continuing  the  unlawful  use  of  the  premises  through  the  new  lease, 
but  in  such  wise  as  not  to  imperil  its  validity,  and  that  the  lease  to  M. 
was  but  a  cover;  that  plaintiff  had  the  opportunity  to  ascertain  as  to  the 
use  of  the  premises,  and  if  he  did  not  do  so,  or  have  resort  to  the 
Tights  given  him  by  law,  he  was  not  entitled  to  an  enforcement  of  the 
lease. 

(Argued  November  29,  1893 ;  decided  December  12,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  16, 1892,  whicli  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  the  report  of  a  referee. 

Said  referee  was  appointed  to  hear  and  determine  a  claim  for 
the  rent  of  certain  premises  presented  by  plaintiff  to  the  execu- 
tors of  John  Mowatt,  deceased,  and  rejected  by  them. 

The  facts,  80  far  as  material,  are  stated  in  the  opinion. 

-£!  J.  Spmk  for  appellant.  This  action  is  upon  tlie  cove- 
nants of  a  lease.  To  invalidate  the  lease  or  defeat  the  claim 
for  rent,  it  must  be  shown  to  have  been  in  its  inception  a  let- 
ting for  an  unlawful  purpose,  and  that  the  lessor  was  party  to 
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such  purpose.  {Michael  v.  Bacon^  29  Miss.  474 ;  Zmi  v. 
Orcmt,  25  Ohio  St.  352;  Updike  v.  CampbeU,  4  E.  D. 
Smith,  570 ;  Trcuyy  v.  Tahnage,  14  N.  Y.  162 ;  Bowry  v. 
BenneU,  1  Camp.  348 ;  Trovinger  v.  McBumey^  5  Cow.  253 ; 
O'Brien  v.  Brietenhach^  1  Hilt.  304 ;  Kneiaa  v.  JSeligman,  5 
How.  Pr.  425.)  A  lease  under  seal  imports  a  consideration  law- 
ful and  sufficient.  (Story  on  Cont.  [5th  ed.]  §  543.)  Unlaw- 
ful intent  of  the  lessor  cannot  be  proved  by  inference  from 
facts,  unless  they  necessarily  imply  his  knowledge  and  pur- 
pose at  the  time  of  making  the  lease.  Mere  knowledge  of 
purpose  of  lessee  is  not  enough.  {Gibson  v.  PearaaU,  1  E. 
D.  Smith,  90 ;  Trovinger  v.  McBumey^  5  Cow.  253 ;  Bowry 
V.  Bennett^  1  Camp.  348.) 

T?ieo.  H.  Silkman  for  'respondent.  The  purpose  for  which 
the  premises  were  used  was  malv/m  in  se;  the  question  of 
knowledge  and  intention  of  the  parties  to  the  lease  is,  there- 
fore, to  be  shown  by  their  acts  and  conduct  before  and  after 
the  making  of  the  lease,  and  the  question  whether  knowledge 
and  intent  will  be  inferred  from  such  acts  and  conduct  is  one 
to  be  determined  by  the  jury  or  referee.  {Sherman  v.  Wilder^ 
106  Mass.  537 ;  Updike  v.  Campbell^  4  E.  D.  Smith,  670 ; 
Edehnuth  v.  McGa/rren^  4  Daly,  467 ;  Bmiker  v.  People,  37 
Mich.  8;  Andrews  v.  People,  60  111.  354;  Tracy  v.  TaJr 
mage,  14  N.  Y.  162.)  The  purpose  being  one  forbidden  by 
law,  the  lease  was  absolutely  void  and  could  not  be  made 
valid  by  assignment;  neither  does  a  covenant  to  use  for 
innocent  purposes  save  it.  (McAdam  on  Landl.  &  Ten.  §  76  ; 
Taylor  on  Landl  &  Ten.  §§  521,  644 ;  Smith  v.  WhiU,  L.  R. 
[1  Eq.]  626;  Sherrnan  v.  Wilder,  106  Mass.  537  ;  Gas  Light 
Co.  V.  Turner,  5  Bing.  [N.  C]  666 ;  Com.  v.  Harrington,  3 
Pick.  26 ;  Jennings  v.  Com.,  17  id.  80 ;  Lowed  y.B.dsL.  R. 
JR.,  23  id.  32.) 

Gray,  J.  As  a  defense  to  the  claim  for  rent  against  the 
estate  in  his  hands,  the  executor  asserted  the  invalidity  of  the 
lease,  for  having  been  made  by  the  lessor  for  an  unlawful  pur- 
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pose.  The  evidence  showed  that  the  house  had  been  used  and 
occupied  by  the  Clarks  for  purposes  of  prostitution.  Mowatt, 
the  defendant's  testator,  had,  probably,  been  the  lessee  of  the 
premises  under  a  lease  from  the  original  owner,  McGinn.  It 
is  true  that  the  evidence  does  not  absolutely  show  this ;  but  it 
is  sufficient  to  justify  the  inference  of  the  fact,  and  of  the 
further  fact  that  Mowatt  sustained  close  relations  with  the 
Clarks.  McGinn  sold  to  Morris,  and  the  conveyance  was  made 
subject  to  the  lease  of  the  premises,  but  without  mentioning 
the  name  of  the  lessee.  Morris,  before  his  purchase,  lived 
near  to,  and  frequented  the  house,  and  knew  perfectly  well 
the  nature  of  the  use  to  which  it  was  put  by  the  Clarks.  The 
existing  lease  was  to  expire  a  few  days  after  the  date  fixed  for 
Morris  to  take  title  under  his  contract  of  purchase.  Mrs.  Clark 
testified  that  Morris  had  promised  to  give  them  a  new  lease, 
and  had  negotiated  witli  respect  to  it.  She  went  to  his  law- 
yer's office,  as  she  says,  by  his  direction,  for  tlie  purpose  of 
getting  the  new  lease ;  but  though  one  was  drawn  up  at  first  to 
her  and  her  husband,  it  was  subsequently  destroyed.  Morris 
refused  to  give  the  lease  to  them,  and  executed  one  to  Mowatt; 
which  provided  that  the  premises  should  be  "  used  as  a  dwell- 
ing house  only,"  and  that  the  lessee  should  "  obey  all  lawful 
orders  of  the  health  department  and  all  other  departments  of 
city  government."  It  does  not  appear  affirmatively  that  Mor- 
ris saw  the  lease  existing  at  the  time  of  his  purchase,  or  knew 
that  Mowatt  was  the  lessee  therein.  There  was  abundant  evi- 
dence to  show  his  familiarity  with  the  leased  premises,  his  rela- 
tions with  the  tenants,  and  his  knowledge  concerning  the 
inmates  of  the  house  and  its  uses,  and  from  his  connection 
with  Flanagan,  who  formerly  collected  the  rent  for  the  lessee, 
and  from  the  testimony  of  his  lawyer,  it  is  difficult  to  resist 
the  inference  that  he  knew  enough  about  Mowatt.  After 
owning  the  premises  for  some  months,  he  sold  them  to  the 
plaintiff,  subject  to  the  lease ;  the  Clarks  remaining  in  posses- 
sion, and  continuing  in  their  immoral  practices.  The  referee 
found  that  the  plaintiff  bought  in  ignorance  of  the  character 
of  the  occupation ;  and  it  is  insisted  for  him,  that  the  lease. 
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being  on  its  face  for  a  lawful  purpose,  cannot  be  rendered  void 
by  mere  inference  from  facts  which  do  not  conclusively  show 
an  unlawful  purpose  in  Morris,  the  lessor,  in  making  the  lease 
to  Mowatt.  If  the  lessor  of  premises  knows  and  intends  that 
they  will  or  may  be  -used  for  unlawful  purposes,  the  lease  is 
void,  and  the  obligations  of  the  parties  will  receive  no  aid  from 
the  courts  for  their  enforcement.  In  such  a  case,  it  is  perfectly 
competent  to  show  that  knowledge  and  intent  by  circumstantial 
evidence ;  for,  otherwise,  it  might  be  impossible  to  prove  the 
inmfioral  purposes  which  underlay  an  apparently  innocent  con- 
tract of  the  parties.  All  that  is  required  is  that  the  evidence 
adduced  shall  be  fairly  susceptible  of  the  inference  that  the 
agreement  was  in  furtherance  of  an 'unlawful  purpose.  In  the 
present  case,  while  the  contract  of  lease,  by  its  terms,  restricted 
the  use  of  the  premises  to  an  apparently  lawful  purpose,  yet, 
if  there  was  any  competent  evidence  which  showed,  or  which 
tended  to  show,  that  it  was  but  a  cover  for  their  continued 
use  by  the  Clarks  in  their  immoral  business,  it  would  support 
the  decision  of  the  referee.  The  evidence  was  purely  circum- 
stantial; but  the  circumstances  were  such  as  warrant  the 
belief  that  Morris,  plaintifPs  grantor,  was  a  party  to  a  plan  for 
continuing  the  Clarks  in  their  use  of  the  premises,  through  a 
new  lease;  but  in  such  wise  as  not  to  imperil  its  validity. 
Though  it  is  not  directly  testified  to  that  he  had  known  his 
lessee,  Mowatt,  the  facts  tend  strongly  to  show  that  Mowatt's 
name  was  used  as  a  mere  cover  in  the  further  letting  of  the 
house  after  Morris  became  its  purchaser.  It  may  be,  because 
the  character  of  Mrs.  Clark  was  tainted,  that  her  evidence  was 
open  to  disbelief ;  but  the  referee  was  not  bound  to  discredit 
her  wholly.  There  were  facts  which  tended  to  corroborate 
her  evidence ;  in  Morris'  intimacy  with  her  and  her  husband 
and  with  the  inmates  of  their  house  and  in  his  collecting  the 
rent  from  the  Clarks,  notwithstanding  his  lease  was  to  Mowatt. 
The  intention  with  which  a  man  enters  into  a  transaction  may 
be  inferred  from  his  acts.  They  may  so  characterize  his  pur- 
pose as  to  indelibly  color  the  transaction,  notwithstanding  its 
innocent  appearance.     It  is  of  no  slight  significance  that 
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Morris  was  not  called  as  a  witness.  It  wonld  have  been  very 
easy  through  his  evidence  to  lessen,  if  not  resolve,  the  doubt 
as  to  his  purpose  and  as  to  his  relations  with  Mowatt  when 
this  lease  was  made.  The  plaintiff,  when  he  negotiated  for 
the  purchase  and  became  the  owner  of  the  premises  from 
Morris,  had  the  opportunity  to  ascertain  about  the  lease  and 
the  use  by  lessee,  or  tenants,  and  if  he  did  not  avail  himself  of 
them,  or  have  resort  to  the  rights  which  the  law  gave  him,  he 
cannot  have  relief  from  the  courts  under  the  covenants  of  a 
contract,  which,  by  reason  of  its  unlawful  purpose,  came  under 
the  ban  of  the  law. 

We  see  no  material  errors  committed  by  the  referee  upon 
&e  trial,  and  we  are  satisfied  that  his  conclusions  had  support 
in  the  evidence. 

The  judgment  appealed  from  should  be  aflirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Hblbn  S.  Sayles,  Appellant,  v.  George  F.  Best  et  aL,  as 
Executors,  etc.,  Kespondents. 

Where  a  power  to  sell  real  estate  is  given  to  executors  after  the  ezpiiatioa 
of  a  life  estate,  or  when  the  youngest  child  becomes  of  age,  with  a  direc> 
tion  to  divide  the  proceeds  equally  among  the  testator's  legal  heirs,  the 
heirs  take  the  fee  of  the  remainder  subject  to  the  execution  of  the  power 
of  sale;  and  upon  the  recovery  of  a  judgment  against  one  of  them  before 
the  time  arrives  when  the  power  can  be  executed,  the  judgment  creditor 
acquires  a  lien  upon  the  heir's  interest  in  the  land,  which  follows  add 
attaches  to  his  interest  in  the  proceeds,  when  a  sale  is  had  under  the  power. 

B.  died  in  February,  1878,  leaving  a  wiU  by  which  he  devised  his  home- 
stead farm  to  his  widow  for  life;  upon  her  death  his  executors  were 
empowered  to  sell  the  same  and  divide  the  proceeds  equally  among  his 
heirs.  Said  executors  were  empowered  to  rent  another  farm  until  the 
youngest  child  of  the  testator  became  of  age,  and  then  to  sell  and  divide 
the  proceeds  as  above.  Two  judgments  were  recovered  against  A.,  one 
of  the  testator's  sons,  in  1877  and  1878.  In  1884  A.  executed  a  convey- 
ance of  all  his  interest  in  his  father's  estate,  and  in  1887  executed 
another.  The  widow  died  and  the  youngest  child  became  of  age  in 
1887.  Thereafter,  in  that  year,  A.'s  interest  in  the  two  farms  was  sold 
upon  executions  issued  on  said  judgments,  and  was  purchased  by  the 
judgment  creditor.  In  1888  defendants,  as  executors,  sold  both  farms 
and  received  the  proceeds,  and  then  rendered  a  final  account,  whereoa 
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the  surrogate  entered  a  decree  adjudging  that  A.  had  no  interest  in  the 
property,  but  that  his  grantees  were  entitled  to  his  share,  which  was 
accordingly  paid  to  them.  In  an  action  by  plaintiff,  as  assignee  of  said 
judgments  and  of  the  interest  purchased  on  sale  under  the  executions, 
to  recover  the  share  of  A.,  it  appeared  that  one  of  the  defendants  knew, 
in  1879,  of  the  existence  of  the  judgments,  and  that  plaintiff  was  not  a 
party  tb  the  proceedings  for  accounting.  Heldf  that  upon  the  death  of 
B.,  A.  became  seized  of  an  estate  in  remainder  in  an  undivided  share  of 
the  homestead  farm  and  of  an  estate  in  fee  in  a  similar  share  of  the 
other  farm,  subject  to  be  defeated  by  the  exercise  of  the  powers  of  sale 
(1  R.  S.  780,  §  59);  that  the  estate  in  both  farms  was  alienable  (1  R.  S. 
726,  §  85),  and  so  was  subject  to  the  lien  of  the  judgments  and  to  sale 
under  executions  thereon;  that  the  sales  in  execution  of  the  powers 
extinguished  the  estate  which  A.  had  in  the  land,  and  the  rights  of  all 
the  parties  interested  therein  were  transferred  to  the  fund;  that  the  sale 
on  executions  made  no  change  in  the  relative  rights  of  the  parties;  that 
plaintiff's  presence  on  the  accounting  was  not  necessary  to  confer  juris 
diction  upon  the  surrogate,  and  his  right  or  interest  in  the  fund  was 
not  affected  by  the  decree,  the  sole  effect  of  which  was  to  discharge  the 
executors  from  further  responsibility  as  custodians,  and  to  transfer  the 
fund  with  plaintiffs  Uen  thereon  unimpaired;  that  defendants  owed  no 
active  duty  to  plaintiff  beyond  the  faithful  discharge  of  their  duties  as 
executors,  and  these  were  performed  when  they  brought  the  fund  into 
the  Surrogate's  Court  intact,  and  disposed  of  it  in  accordance  with  the 
decree;  and,  therefore,  that  the  action  was  not  maintainable. 

(Argued  November  28,  1898;  decided  December  12,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  22,  1892,  which  aflSrmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  by  plaintiff  against  defendants,  as 
executors  of  Peter  K.  Best,  deceased,  to  recover  a  portion  of 
the  money  received  by  them  upon  a  sale  of  real  estate  of  said 
testator,  being  the  share  of  the  testator's  son  Alfred,  plaintiff 
claiming  the  same  as  assignee  of  a  judgment  against  him. 

Peter  K.  Best  died  February  17,  1878,  leaving  a  will,  by 
which  he  devised  his  homestead  farm  in  Stillwater,  Saratoga 
county,  to  his  widow  during  life,  and  after  her  death  he 
empowered  his  executors 'to  sell  the  same  at  public  or  private 
sale  at  such  time,  upon  such  terms  and  in  such  manner  as  to 
SioKELs— Vol.  XCV.        47 
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them  should  seem  meet  and  to  the  best  interest  of  his  estate, 
and  to  divide  the  proceeds  therefrom  equally  among  his  legal 
heirs,  share  and  share  alike.  He  directed  and  empowered  his 
executors  to  rent  another  farm  upon  which  his  son  Jacob 
then  lived,  from  year  to  year,  until  his  youngest  child 
became  twenty-one  years  of  age  and  then  gave  them  the 
same  power  to  sell  and  divide  the  proceeds  as  in  the  case  of 
the  homestead.  He  appointed  his  widow  and  the  defendants 
Jeremiah  I.  and  Tristram  C.  Best,  executors.  The  youngest 
child  became  of  age  March  21st,  1887,  and  the  widow  died 
August  25th  of  the  same  year.  The  plaintiff  is  the  owner  of 
two  judgments  recovered  against  Alfred  E.  Best,  one  of  the 
testator's  sons,  in  1877  and  1878,  upon  one  of  which  execution 
was  issued  and  the  interest  of  the  judgment  debtor  in  these  two 
farms  sold  September  29th,  1887,  and  the  judgment  creditor 
became  the  purchaser,  and  the  usual  sheriff's  certificate  of 
sale  was  executed  to  him  and  filed  and  recorded  in  Sara- 
toga county  clerk's  office  October  7th,  1887.  The  sheriffs 
deed  upon  the  sale  was  delivered  December  31st,  1888,  and 
recorded  January  16th,  1889.  The  defendants,  as  executors, 
executed  the  power  of  sale  given  them  in  the  will  on  April 
2nd,  1888,  and  sold  both  farms  and  received  the  proceeds, 
amounting  to  $22,700,  of  which  the  share  of  Alfred  E,  Best 
was  $2,245.  On  March  6th,  1884,  Alfred  executed  to  Edward 
T.  Williamson  a  conveyance  of  all  his  interest  in  the  property 
which  came  to  him  under  the  will  of  his  father,  which  deed 
was  recorded  April  7th,  1884.  Alfred  was  indebted  to  his 
father  in  his  lifetime  upon  two  notes  given  in  1873,  amounting 
to  $2,200  and  interest,  which  passed  to  the  widow  under  the 
will,  and  were  held  by  her  at  the  time  plaintiffs  judgments 
were  recovered.  On  October  12th,  1887,  Alfred  executed  to 
the  executor  of  his  mother's  will  a  conveyance  and  assignment 
of  all  his  right,  title  and  interest  in  the  estate  of  his  father.  The 
defendant  Tristram  0.  Best  knew  of  the  existence  of  the 
plaintiffs  judgments  on  April  30th,  1879,  but  he  had  no  per- 
sonal notice  of  the  sheriffs  sale  and  deed  ;  and  the  defendant 
Jeremiah  I.  Best  never  had  any  personal  knowledge  or  inf or- 
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mation  in  regard  to  the  judgments  nntil  after  the  sale  by  the 
executors  and  the  distribution  of  the  proceeds.  In  April, 
1888,  the  executors  rendered  a  final  account  before  the  surro- 
gate of  Saratoga  county,  and  such  proceedings  were  had  that 
a  decree  was  entered  by  the  surrogate  May  29th,  1888,  adjudg- 
ing that  Alfred  had  no  interest  in  the  property,  and  that  Wil- 
liamson and  the  executor  of  Jane  E.  Best  were  entitled  to  his 
share  as  grantees  and  assignees,  and  adjudging  the  amount 
which  should  be  paid  to  each,  which  was  immediately  there- 
after paid  over  to  them  by  the  executors  as  directed  by  the 
decree.  February  25th,  1889,  the  plaintiflE  demanded  of  the 
defendant  Tristram  C.  Best  the  share  of  Alfred  in  the  pro- 
ceeds of  the  sale  of  the  real  estate,  which  he  neglected  to  pay, 
and  on  March  1st,  1889,  plaintiff  brought  this  action  against 
both  executors  individually,  in  which  he  demanded  judgment 
for  the  sum  of  $2,245,  the  amount  of  Alfred's  share  received 
and  distributed  by  them.  The  cause  was  tried  before  the 
court  without  a  jury,  and  upon  findings  embodying  the  facts 
here  stated  the  complaint  was  dismissed  upon  the  merits. 
The  plaintifi  has  appealed  from  a  judgment  of  the  General 
Term  affirming  the  judgment  entered  upon  the  decision  of 
the  trial  court. 

K  F.  BvXUurd  for  appellant.  No  title  vested  in  the  execu- 
tors under  the  will  of  Peter  K.  Best.  It  vested  in  the  devisees 
subject  to  the  power  of  sale.  (1  E.  S.  728,  §  49 ;  Edm.  ed. 
677 ;  Cook  v.  PUtt,  98  N.  Y.  35 ;  Week%  v.  GomeU,  104  id. 
325 ;  WUson  v.  White,  109  id.  59 ;  Henderson  v.  Henderson^ 
113  id.  1.)  The  judgments  were  a  lien  on  the  share  of  Alfred 
E.  Best.  (Code  Civ.  Pro.  §§  1251,  3343,  subd.  6 ;  Despaa^d 
V.  Ghv/rcUa,  53  N.  T.  199 ;  50  id.  655 ;  Wilder  v.  Rrniney, 
95  id.  7.)  After  the  sale  by  the  executors  the  lien  and  title 
thereunder  attached  to  the  proceeds  of  sale.  {AcJcermcm  v. 
Gorton,  67  N.  T.  63  ;  Dominick  v.  MitcheU,  4  Sandf .  399 ; 
Code  Civ.  Pro.  §  758 ;  F.  N,  Bank  v.  Lent,  10  N.  T.  Supp. 
261 ;  Piper  v.  Poppenhevm,  43  N:  Y.  68.)  The  decree  of 
the  surrogate,  so  far  as  it  attempts  to  deprive  the  plaintiff  of 
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his  right  of  property  without  notice,  is  void  under  the  Consti- 
tution. (Code  Civ.  Pro.  §  2742 ;  Bbod  v.  Hoodj  19  Hun, 
800 ;  Van  Benaaelaer  v.  Vom  Bensselaer^  Id. ;  113  N.  T. 
207.)  If  the  share  of  Alfred  be  considered  as  personal  then 
supplementary  proceedings  would  bind  it.  {Bmghaan,  v.  Dis- 
brow,  87  Barb.  34;  McCorJde  v.  Herman,  47  K  Y.  297.) 
There  was  no  equitable  conversion  because  the  power  to  sell 
was  not  imperative  but  discretionary.  {In  re  Fox,  52  N.  Y. 
680  ;  Henderson  v.  Henderson,  113  id.  1 ;  Oa/rley  v.  Camp- 
hell,  66  id.  169 ;  In  re  Bingham,  127  id.  297 ;  Brake  v. 
Paige,  Id.  562 ;  Gerard  on  Tit.  363 ;  Morgan  v.  Kohnstam, 
60  How.  Pr.  161 ;  Prentice  v.  Janson,  78  N.  Y.  486 ;  66  id. 
169;  95  id.  7.) 

Charles  S.  Lester  for  respondents.  The  power  of  sale 
given  to  the  executors  by  the  will  of  Peter  K.  Best,  being 
valid,  as  assumed  by  the  complaint  which  proceeds  in  affirm- 
ance thereof,  and  no  discretion  given  to  the  executors  except 
as  to  the  time  and  manner  of  sale,  operated  as  an  immediate 
conversion  of  tiie  real  estate,  and  the  distributees  took  their 
interests  as  money  and  not  as  land.  {Stagg  v.  Jackson,  1 
N.  Y.  206;  lent  v.  Howard,  89  id.  169-177;  Bodge  v. 
Pond,  23  id.  69 ;  Harris  v.  Strodl,  132  id.  392 ;  Tillman  v. 
Bavis,  95  id.  17 ;  Henderson  v.  Henderson,  113  id.  1 ;  1 
Washb.  on  Real  Prop.  9,  §  34 ;  Meakings  v.  Crom/weU,  5 
N.  Y.  136  ;  Craig  v.  LesUe,  3  Wheat.  568 ;  Horton  v.  McCoy, 
47  N.  Y.  21 ;  Fisher  v.  Banta,  66  id.  468 ;  Germ^ond  v. 
Jones,  2  HiU,  569 ;  Kearney  v.  M.  Society,  10  Abb.  [N.  C] 
274,  278 ;  Chamberlain  v.  Chamherlavn,  43  K  Y.  424,  431 ; 
Rolert  V.  Corning,  89  id.  239 ;  Kathe  v.  Gott,  24  Wend.  641 ; 
Elliot  V.  Fisher,  12  Sim.  505 ;  Grijiih  v.  SuneU,  7  Hare, 
299 ;  Anstice  v.  Brown,  6  Paige,  448 ;  Seym^yu/r  v.  Freer,  8 
Wall.  202  ;  Hatch  v.  Bassett,  52  N.  Y.  359  ;  Hood  v.  Hood, 
85  id.  561 ;  Wells  v.  Wells,  88  id.  323 ;  Marsh  v.  Wheeler, 
2  Edw.  Ch.  156.)  The  accounting  by  the  executors  and  tiie 
surrogate's  decree  are  conclusive  against  the  plaintiff.  {Stagg 
V.  Jackson,  1  N.  Y.  206 ;  Bimcan  v.   Guest,  5  Redf .  540 ; 
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Meyer  v,  Hinman^  13  N.  Y.  180,  184;  Simon  v.  Schurok^ 
29  id.  598;  Loutiabury  v.  Purdy,  11  Barb,  490.)  The 
order  made  by  Judge  Crane,  June  28, 1879,  appointing  Aaron 
B.  Obnfltead  receiver  of  the  property  of  Alfred  E.  Best,  was 
void.  {Ashley  v.  Turner^  22  Hun,  226 ;  Dorr  v.  Noxon^  5 
How.  29 ;  Bwrker  v.  Johnson^  4  Abb.  Pr.  435 ;  Andreioa  v. 
G.  W.  Co.,  11  Abb.  Pr.  [N.  S.]  79 ;  M(yrgan  v.  Von  Kohn- 
sta/mm^  60  How.  Pr.  161 ;  Grant  v.  Warner,  51  Hun,  53 ; 
WhUnmf  V.  Welch,  2  Abb.  [N.  C]  442 ;  Fidd  v.  Bipley,  20 
How.  Pr.  26.)  Even  if  the  orders  made  in  these  void  sup- 
plementary proceedings  were  valid  they  could  only  affect  prop- 
erty in  their  possession  at  the  time  of  the  order.  {McGivney 
v.  ChUds,  41  Hun,  607 ;  Caton  v.  SouthnjoeU,  13  Barb.  336  ; 
Pott&r  V.  Low,  16  How.  Pr.  549.) 

Maynasd,  J.  Upon  the  death  of  Peter  E.  Best  in  1878, 
his  son  Alfred  became  seized  of  an  estate  in  remainder  in  the 
equal  undivided  twelfth  part  of  the  homestead  farm,  liable  to 
be  defeated  by  the  exercise  of  the  power  of  sale  by  the  execu- 
tors. (4  R;  S.  [8th  ed.]  p.  2439,  §  59.)  With  respect  to  the 
other  farm  the  situation  was  different.  No  precedent  estate 
in  it  was  given  to  any  one  and  no  valid  trust  estate  created  in 
the  executors.  The  utmost  that  can  be  said  is  that  a  power  in 
trust  was  given  to  the  executors  to  rent  the  lands  until  the 
youngest  child  became  twenty-one,  and  then  to  sell  and  divide 
the  proceeds  among  the  heirs.  (Id.  §  58.)  It  follows,  there- 
fore, that  immediately  upon  the  death  of  the  testator  the  son 
became  vested  with  a  present  estate  in  fee  to  the  undivided 
one-twelfth  part  of  this  farm,  subject  to  the  execution  of  the 
power  in  trust.  His  estate  could  not  be  defeated  until  the 
youngest  child  became  of  age,  when  the  executors  were 
authorized  to  sell  and  distribute  the  proceeds.  The  estate 
which  Alfred  had  in  both  farms  was  descendible,  devisable 
and  alienable  in  the  same  manner  as  if  it  had  been  an  estate 
in  possession.  (Id.  §  35.)  It  was  consequently  subject  to  the 
lien  of  any  judgments  that  might  be  recovered  against  him 
while  it  continued,  and  to  sale  under  execution  thereon,  and 
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the  purchaser  would  take  the  estate  which  he  held  and  suc- 
ceed to  whatever  rights  he  had  in  the  property.  (Code  C.  P. 
§§  1251,  3343,  sub.  6.)  It  must  then  be  held  that  the  plaintiff 
acquired  a  lien  as  a  judgment  creditor  upon  the  estate  which 
Alfred  had  in  these  farms  by  the  judgments  recovered  against 
him  in  1877  and  1878.  The  deed  from  Alfred  to  Williamson 
in  1884  conveyed  this  estate  to  the  grantee,  subject  to  the 
lien  of  the  plaintiff's  judgment.  The  power  of  sale,  became 
operative  as  to  the  homestead  farm  June  25th,  1887,  and  as 
to  the  other  farm  March  2l8t,  1887,  and  the  subsequent  execu- 
tion of  the  power  on  April  2nd,  1888,  became  effective  as  of 
these  dates  respectively  to  extinguish  the  estate  which  Alfred 
had  in  the  land,  and  resulted  in  an  equitable  conversion  of 
the  land  into  money  as  of  the  times  when  the  power  might 
have  been  exercised,  and  thereafter  the  rights  of  all  parties 
interested  in  the  estate  which  Alfred  had  in  the  land  were 
transferred  to  the  fund,  including  the  lien  of  the  plaintifi^s 
judgment.  The  sheriff's  sale  on  execution,  September  29th, 
1887,  made  no  change  in  the  relative  rights  of  the  parties  to 
this  action,  inasmuch  as  the  judgment  creditor  became  the 
purchaser,  and  it  was  over-reached  by  the  subsequent  execution 
of  the  power  of  sale. 

On  May  29, 1888,  when  the  executors  had  their  final  account- 
ing, the  legal  situation  may  be  thus  summarized :  The  execu- 
tors had  in  their  hands  a  fund  of  $2,245,  which  represented 
the  share  to  which  Alfred  was  originally  entitled  in  the  testa- 
tor's real  property ;  the  plaintiff  had  a  lien  upon  the  fund  for 
the  amount  of  his  unpaid  judgments,  and  Williamson  and 
another  had  the  legal  title  to  the  fund  by  transfer  from  Alfred 
subject  to  the  lien  of  plaintiff's  judgments.  In  a  proceeding 
instituted  by  the  executors  in  conformity  to  the  statute,  and 
to  which  all  persons  were  presumably  made  parties  whom  the 
law  required  to  be  cited,  the  surrogate  on  that  day  directed 
the  executors  to  pay  over  this  fund  to  the  grantees  of  Alfred, 
which  decree  the  executors  obeyed.  The  plaintiff  was  not  a 
party  to  thlB  proceeding,  and  the  Code  did  not  require  his 
presence  in  order  to  confer  jurisdiction  upon  the  surrogate  to 
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make  the  decree,  and  his  right  to  or  interest  in  the  fund 
was  not  affected  by  the  decree.  So  far  as  he  was  concerned 
its  sole  effect  was  to  discharge  the  executors  from  all  further 
responsibility  as  custodians  of  the  fund  and  transfer  the  fund 
into  the  possession  of  Williamson  and  the  executor  of  Jane 
E.  Best's  estate.  Whatever  lien  he  had  on  it  in  the  hands  of 
the  executors  remained  unimpaired  by  the  change  of  posses- 
sion, and  whatever  remedies  the  law  authorized  him  to  adopt 
for  the  purpose  of  enforcing  his  lien  were  available  to  him 
after  tne  payment  of  the  money  to  the  judgment  debtor's 
grantee  to  the  same  extent  as  before.  The  decree,  therefore, 
did  not  operate  to  deprive  him  of  any  rights,  and  the  guaranty 
of  the  constitution  that  his  property  shall  not  be  taken  from 
him  without  due  process  of  law  was  npt  violated. 

The  plaintiff  seeks  to  make,  the  executors  individually  liable 
upon  the  ground  that  money  in  the  hands  of  one  person  to 
which  another  is  entitled  may  be  recovered  in  a  common-law 
action.  {RdberU  v.  Ely^  113  N.  Y.  128 ;  Hovey  v.  EUioty 
118  id.  124.)  But  this  principle  has  no  application  to  the  case 
of  an  executor  having  funds  for  distribution  belonging  to  the 
testator's  estate.  He  owed  no  active  duty  to  the  plaintiff 
beyond  that  involved  in  the  faithful  administration  of  his 
trust.  There  is  no  law  which  authorized  or  required  him  to 
pay  the  plaintiff's  judgments  out  of  the  moneys  in  his  hands. 
His  full  duty  was  done  when  he  brought  the  fund  intact  into 
the  surrogate's  court,  and,  after  citing  the  legatees  and  next 
of  kin  and  creditors  of  the  testator,  if  any,  distributed  it  in 
accordance  with  the  surrogate's  decree.  If  the  plaintiff  did 
not  desire  to  be  compelled  to  follow  the  fund  into  the  hands 
of  the  distributees  there  were  different  ways  in  which  he  might 
have  protected  himself ;  either  by  the  proper  equitable  action 
to  establish  his  lien,  or  by  applying  to  the  surrogate  to  be 
made  a  party  to  the  proceedings  for  an  accounting;  or  if  he 
was  not  aware  of  the  decree  until  after  it  had  been  entered,  by 
making  a  seasonable  application  to  open  it  so  far  as  it  related 
to  the  distribution  of  this  fund.  He  could  have  filed  a  caveat 
with  the  surrogate,  disclosing  his  interest  in  the  fund,  and 
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requesting  to  be  notified  of  the  proceedings  for  an  accounting 
whenever  they  might  be  had,  and  it  cannot  be  doubted  that 
the  surrogate  would  have  complied  with  so  reasonable  a 
request.  In  any  view  of  the  situation  the  burden  of  activity 
was  upon  the  plaintiff  and  not  upon  the  executors,  and  he  can- 
not complain  if  he  is  now  required  to  assert  whatever  claim 
he  may  have  to  the  fund  against  the  party  to  whom,  by  the 
judgment  of  a  competent  tribunal,  it  has  been  transferred. 

It  has  been  urged  by  the  respondents'  counsel  that  by  the 
execution  of  the  power  of  sale  the  land  was  converted  into 
personalty  and  the  legal  title  of  the  heir  was  thereby  divested 
and  defeated,  and  that  the  legal  title  and  estate  of  the  heir 
failing  the  lien  of  the  judgment  must  fall  with  it.  That  would 
necessarily  be  the  result  where  the  heir  and  the  distributee  of 
the  proceeds  under  the  will  are  different  persons ;  but  where 
they  are  the  same  person  another  rule,  we  think,  must  prevail. 
The  conversion  of  the  realty  into  personalty  proceeds  upon 
equitable  principles.  While  the  change  in  the  quality  of  the 
property  is  made  in  accordance  with  the  will  of  the  testator, 
equity  requires  that  the  intervening  rights  of  purchasers  and 
lienors  shall  be  protected. 

A  purchaser  from  the  heir  and  distributee  acquires  a  good 
title  to  the  estate  in  the  land  before  the  sale,  and  to  the  pro- 
ceeds after  it  has  been  converted.  If  the  heir  incumbers  his 
estate  in  the  land  by  mortgage,  the  conversion  of  the  pledge 
into  money,  which  still  belongs  to  him,  ought  not  to  be  per- 
mitted to  involve  the  destruction  of  the  security,  and  a  judg- 
ment is  a  contract  of  as  high  a  degree  of  solemnity  by  means 
of  which  he  permits  a  lien  to  be  created  upon  the  land,  and 
is  entitled  to  equal  protection.  The  ownership  of  the  prop- 
erty in  both  of  the  forms,  which  it  may  assume,  is  continuous 
and  uninterrupted,  and  so  far  as  practicable,  all  the  incidents 
of  ownership  should  be  preserved.  The  stability  of  property 
rights  should  not  be  unnecessarily  disturbed  in  effecting  the 
transformation.  In  fact,  the  conversion  may  never  occur,  for 
it  has  been  repeatedly  held  that  the  legatees  may  elect  to  take 
the  land  instead  of  the  money,  in  which  case  the  power  of 
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sale  is  extmgnished,  and  it  has  been  held  that  where  the 
heir  and  legatee  conveyed  his  estate  in  the  land  before 
the  power  of  sale  became  operative,  it  was  an  election  on 
his  part  to  treat  the  property  as  realty,  which  as  between 
him  and  the  grantee  becomes  final.  {Heed  v.  UhderhiU,  12 
Barb.  118.) 

The  judgment  most  be  affirmed,  with  costs. 

All  concnr. 

Judgment  affirmed. 


In  the  Matter  of  the  Appraisement  of  Legacies  and  Assess- 
ment of  Collateral  LJieritance  Tax  Under  the  Last  Will 
and  Testament  of  John  Enobdleb,  Deceased,  Boland 
F.  Knoedlsb  et  al..  Appellants,  Thsodosb  W.  Mysbs, 
Comptroller,  etc..  Respondent. 

A  policy  of  inauiance  upon  the  life  of  a  decedent,  held  by  him  at  the  thne 
of  his  death,  payable  to  his  executors,  administraton  and  assigns,  or  to 
his  personal  representatives,  is  property  owned  by  him  at  his  death 
within  the  meaning  of  the  Collateral  Inheritance  Act  of  1887  (Chap.  713, 
Laws  of  1887),  and  so  under  that  act  is  subject  to  appraisal  for  the 
purpose  of  taxation  under  it. 

Reported  below,  68  Hun,  160. 

(Argued  November  27, 1898 ;  decided  December  12,  1898.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  17, 1893, 
which  affirmed  an  order  of  the  surrogate  of  the  county  of 
New  York  which  affirmed  an  order  of  said  surrogate  confirm- 
ing the  report  of  an  appraiser  appointed  under  the  Collateral 
Inheritance  Act. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

B.  F,  Watson  for  appellant.  The  policies  did  not  consti- 
tute property  within  the  meaning  of  the  law.  (113  N.  Y. 
180  ;  Potter's  Dwarris  on  Stat.  191,  274 ;  McCa/rtee  v.  0.  A. 
Society  J  9  Cow.  437 ;  Rogers  v.  BradaJiaWy  20  Johns.  744 ; 
U,  S.  V.  CoUier,  3  Blatch.  325  i  Inre Easton,  113 N.  Y.  181 ; 
CaUm  V.  Trustees  Trinity  CoUegey  Id.  133;  Com.  v. 
SioKELs  —Vol.  XC V,        48 
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Ha/ii/uyell^  3  Gray,  540.)  These  policies  were  not  taxable 
nnder  the  general  tax  laws  in  force  at  the  time  of  the  enact- 
ment of  this  act.  (1  R.  S.  387,  §  1 ;  Timayenis  v.  U.  M,  Z. 
Ina.  Co.,  22  Blatch.  408 ;  In  re  Enston,  113  N.  IT.  181 ;  2 
Kent's  Comm.  351.)  The  policies  or  the  contracts  they  evi- 
dence were  not  property  of  the  testator  in  his  lifetime,  hence 
he  did  not  die  seized  or  possessed  of  property  therein.  {In  re 
Vaaaary  127  N.  Y.  1 ;  In  re  TuUmd^  51  Hnn,  213 ;  In  re 
Enstm,  113  N.  Y.  174.) 

Emmet  R.  Olcott  for  respondent.  The  policies  of  insurance 
and  the  sums  insured  were  property  of  which  the  deceased 
died  seized  and  possessed,  within  the  intent  and  meaning  of 
chapter  713,  Laws  of  New  York,  1887.  {St.  John  v.  A.  M. 
L.  Ins.  Co.,  13  N.  Y.  38 ;  Winterhalter  v.  iV^.  O.  F.  Assn.y 
75  Cal.  245  ;  In  re  Vcm  Dermore,  42  Hun,  326 ;  O.  H.  Ins. 
Co.  V.  Kimea/t,  28  Gratt.  88 ;  Bewley  v.  E.  L.  A.  Society^ 
61  How.  Pr.  344,  346 ;  CoJien  v.  N.  T.  M.  L.  Ins.  Go.,  50 
N.  Y.  610 ;  People  v.  S.  L.  Ins.  Co.,  78  id.  114;  Cole  v.  II. 
L.  Ins.  Co.,  23  Hun,  255.)  The  deceased  passed  his  policies 
of  insurance  by  will  and  by  deed  made  and  intended  to  take 
effect  after  his  death,  within  the  intent  and  meaning  of 
chapter  713  of  the  Laws  of  New  York,  1887.  {St.  John  v. 
A.  M.  L.  Ins.  Co.,  2  Duer,  419 ;  Griswold  v.  Sawyer^  125 
N.  Y.  414 ;  Marcus  v.  S.  L.  M.  L.  Ins.  Co.,  68  id.  625 ;  St. 
John  V.  A.  M.  Z.  Ins.  Co.,  13  id.  37 ;  Olmstead  v.  Keyes,  85 
id.  593;  How^.  U.  M.  L.  Ins.  (7o.,  80  id.  32;  YaUonY.  H. 
F.  L.  A.  Co.,  20  id.  32 ;  Rawls  v.  A.  L.  Ins.  Co.,  27 id.  282; 
Mathews  v.  Sheahcm,  69  id.  585.)  The  values  of  the  polidee 
of  insurance  were  properly  appraised  at  their  "  fair  marked 
value  "  at  the  time  of  the  death  of  the  decedent,  within  the 
intent  and  meaning  of  the  statute.  {St.  John  v.  A.  M.  L. 
Ins.  Co.,  2  Duer,  433.) 

Maynard,  J.  The  appellants  object  to  the  assessment  of  a 
tax  under  the  collateral  inheritance  law  upon  that  part  of  the 
estate  of  the  testator,  amounting  to  $65,000  and  upwards, 
which  is  the  proceeds  of  four  life  insurance  policies,  held  by 
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him  at  the  time  of  his  death.  They  insist  that  the  value  of 
these  policies  should  not  have  been  included  in  the  appraise- 
ment made  bj  order  of  the  surrogate,  because  they  were  not 
property  in  such  a  sense  as  to  be  the  subject  of  appraisal,  or 
the  basis  of  computation  for  the  ascertainment  of  the  tax, 
under  chapter  713  of  the  Laws  of  1887,  which  was  in  force 
when  the  testator  died,  January  8, 1891. 

Three  of  the  policies  were  payable  to  the  testator,  his  execu- 
tors, administrators  and  assigns,  and  the  fourth  was  a  paid-up 
policy,  payable  to  his  legal  representatiyes.  The  companies 
who  issued  them  were  all  solvent,  and  the  conditions  precedent 
and  subsequent  required  to  be  observed  in  order  to  enforce 
liability  thereon  must  be  deemed  to  have  been  performed,  for,  in 
April,  1891,  and  before  the  final  appraisement,  they  were  all 
paid  in  cash  to  the  administrator  with  the  will  annexed.  Indeed, 
the  value  of  the  policies  at  the  time  of  the  death  of  the  testator 
cannot  be  the  subject  of  review  upon  this  appeal.  The 
appraiser  has  found  the  value  from  competent  evidence  ;  the 
surrogate  has  confirmed  his  report,  and  the  only  objection 
made  by  the  appellants  to  the  report  and  the  assessment  of  the 
tax  was  upon  the  ground  that  the  amount  of  the  policies  was 
not  taxable  under  the  law. 

Section  1,  which  is  the  only  part  of  the  act  now  material  to 
be  considered,  provides  in  substance  that  all  property  which 
shall  pass  by  will  from  any  person  seized  and  possessed  of  the 
same  to  any  person  or  persons  shall  be  subject  to  a  tax  at  a 
specified  rate.  The  burden  of  the  appellants'  effort  seems  to 
be  to  establish  that  these  policies  were  not  property  of  which 
the  testator  was  seized  and  possessed  at  the  time  of  his  death. 
But  it  must  be  admitted  that  they  were  obligations  to  pay 
money  at  a  future  date,  and  every  instrument  duly  executed 
and  having  a  lawful  consideration,  which  secures  to  the  holder 
the  payment  of  money  at  a  specified  time,  confers  upon  him 
a  right  of  property;  The  statute  has  declared  what  shall  be 
deemed  assets  of  the  estate  of  a  deceased  person  and  subject 
to  distribution  by  his  executors  or  administrators  (4  R.  S.  [8th 
ed.]  p.  2556,  §  6),  and  includes  among  them  all  choses  in  action, 
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and  "  every  other  species  of  personal  property  and  eflEects.*' 
It  is  plain  tliat  these  policies  were  assets  of  the  estate.  The 
collateral  inheritance  law  is  very  broad  in  its  provisions. 
All  property  which  the  decedent  owned  when  he  died,  and 
which  has  an  appraisable  value  is  to  be  included,  subject,  of 
course,  to  the  payment  of  debts  and  to  such  exceptions  as  are 
specifically  mentioned,  but  which  have  no  application  here. 
If  these  policies  were  not  assets,  then  the  appellants  derived 
no  title  to  their  proceeds  under  the  will,  and  they  cannot  make 
title  through  any  other  source.  It  is  only  such  property  as 
the  testator  died  seized  and  possessed  of  and  its  increase  that 
they  can  claim  as  his  legatees.  If,  when  the  appellants  applied 
for  their  share  of  the  estate  under  the  will,  the  administrator  had 
withheld  the  moneys  collected  upon  the  insurance  policies  on  the 
ground  that  they  did  not  pass  by  the  will,  his  position  would  have 
appeared  to  have  been  quite  as  reasonable  and  tenable  as  that 
advanced  by  the  appellants  to  resist  the  collection  of  this  tax. 
The  argument  is  made  that  it  is  only  property  which  is 
liable  to  taxation  under  the  general  tax  law  of  the  state 
which  can  be  taxed  under  the  act  relating  to  taxable  trans- 
ferSj  and  that,  inasmuch  as  life  insurance  policies  cannot 
be  included  in  the  valuation  of  a  taxpayer's  property  under 
the  general  law,  they  cannot  be  considered  in  assessing  a  tax 
under  the  collateral  inheritance  law.  The  main  premise 
upon  which  this  proposition  rests  is  manifestly  inadmissible. 
The  taxable  transfer  law  has  no  reference  or  relation  to  the 
general  law.  The  two  acts  are  not  in  pari  materia.  While 
the  object  of  both  is  to  raise  revenue  for  the  support  of  the 
government,  they  have  nothing  else  in  common.  Nearly 
sixty  years  intervened  between  the  passage  of  tlie  earlier  and 
the  later  statute,  and  the  latter  was  enacted  under  different 
conditions  from  the  former.  ^  It  proceeds  upon  a  new 
theory  of  the  right  of  the  government  to  tax  and  estab- 
lishes a  new  system  of*  taxation.  It  taxes  the  right  of  suc- 
^eeasioD  to  property,  a^d  measures  the  laFln"  the  method 
specifically  prescribed.  All  property  having  an  appraisable 
value  must  be  considered,  whether  it  is  such  as  might  be 
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taxed  under  the  general  law  or  not.  Many  kinds  of  property 
might  be  enumerated  which  are  not  assessable  under  the  gen- 
eral law,  but  which  are  appraisable  under  the  collateral 
inheritance  act.  The  definition  of  the  different  kinds  of 
property  which  the  legislature  has  incorporated  in  the  general 
tax  law,  for  the  purposes  of  that  law,  cannot  be  imported  into 
the  collateral  inheritance  tax  law  upon  any  sound  principle 
of  statutory  construction.  It  is,  therefore,  immaterial  whether 
life  insurance  policies  can  be  valued  and  assessed  for  taxation 
under  the  general  law.  The  claim  of  the  appellant  that  they 
cannot  may  be  freely  admitted  without  in  anywise  affecting 
the  questions  involved  in  this  appeal.  Nothing  relative  to  the 
proper  interpretation  of  the  general  tax  law  need  be  considered 
or  determined,  and  the  subject  is  only  alluded  to  because  of 
the  prominence  given  it  upon  the  appellants'  brief. 

Much  stress  i&  laid  upon  the  conditional  and  uncertain  char- 
acter of  the  obligation  created  by  a  life  insurance  policy.  But 
when  the  insured  died  the  value  of  the  policy  became  fixed,  and 
it  was  presumably  worth  in  cash  its  face  value  less  a  proper 
rebate  for  interest  on  the  amount  for  the  period  during  which 
payment  might  be  deferred.  The  appellants  cannot  be  heard 
to  urge  that  the  companies  might  have  declared  the  policies 
forfeited,  or  successfully  resisted  payment  for  any  cause.  They 
did  not  do  so,  but  promptly  acknowledged  their  obligations, 
and  paid  the  amount  of  the  policies  to  the  representative  of 
the  insured  for  distribution  to  the  legatees,  who  under  the  will 
and  the  law  of  the  state  were  entitled  to  it. 

The  learned  surrogate  has  very  fully  pointed  out  the  inci- 
dents of  property  which  these  instruments  possess,  and  his 
views,  which  have  our  approval,  are  fortified  by  reference  to 
many  authorities. 

The  order  must  be  aflBumed,  with  costs. 

AH  concur. 

Order  afiirmed. 


382 


Chesebbough  v.  Conoyeb. 


[Dec, 


Statement  of  case. 


[Vol  140. 


140    882 
HI    847 

140    882 
159      64 

140    382 
164    469 

1 

el 
1 

140          382 
L73        »372 
73        •573 

Kathebine  F.  Chesebbough,  aa  Administratrix,  etc., 
Eespondent,  v.  Daniel  D.  Conoveb,  Appellant 

B  iB  the  right  of  eyery  citizen  interested  in  any  proposed  legislation  to 
employ,  and  agree  to  pay,  an  agent  to  draft  a  bill,  and  fairly  and  openly 
to  explain  it  to  a  legislative  committee  or  any  member  of  the  legislature, 
and  ask  to  have  it  introduced;  and  a  contract  with  the  agent  which  does 
not  call  for  more,  and  services  imder  it  which  do  not  go  further  are  not 
against  public  policy. 

PlaintifTs  complaint  alleged  in  substance  that  defendant  was  interested  in 
the  construction  of  a  street  railroad;  that  he  entered  into  a  contract  with 
C,  plaintifPs  testator,  who  had  rendered  services  for  him  in  and  about 
the  proposed  road,  by  which  he  agreed  that  if  C.  would  assist  him  in 
obtaining  the  rights,  privileges  and  franchises,  and  draw  up  the  papers, 
acts  and  resolutions,  "to  be  presented  to  parties,  to  the  legislature  and 
to  the  common  council  ♦  ♦  *  and  go  to  Albany  and  use  arguments," 
he  would  give  to  C,  when  the  road  was  in  operation,  an  amount  speci- 
fied of  the  bonds  and  stock  of  the  company,  for  his  services  already 
rendered  and  to  be  rendered;  that  C.  rendered  the  services  specified. 
Upon  the  trial  there  was  evidence  to  the  effect  that  C.  was  employed  as 
alleged  to  draw  bills  and  explain  them  to  members  of  the  legislature, 
and  to  procure  their  introduction  in  the  legislature;  he  wus  not  a 
lobbyist,  and  had  no  acquaintance  or  influence  with  any  member  of  the 
legislature,  and  it  did  not  appear  that  he  had  any  peculiar  facilities  for 
procuring  legislation,  or  that  he  asked  any  member  to  vote  for  the  bills, 
or  did  any  thing  except  to  explain  them  and  request  their  introduction. 
Held,  that  a  verdict  for  plaintiff  could  not  be  interfered  with  here. 

Defendant's  counsel,  at  the  opening  of  the  trial,  moved  for  judgment  on 
the  complaint.  Plaintiff's  counsel,  in  opposing,  stated,  among  other 
things,  that  on  a  former  trial  a  venlict  had  been  rendered  for  plaintiff. 
Defendant's  counsel  excepted,  and  asked  the  court  to  withdraw  a  juror, 
or  discharge  the  jury,  so  that  another  jury  might  be  impanelled 
who  had  not  heard  this  statement.  The  motion  was  denied.  In 
submitting  the  case,  the  court,  at  the  request  of  defendant's  counsel, 
instructed  the  jury  that  they  had  nothing  to  do  with  the  former  trial 
Held,  that  the  refusal  of  the  court  to  grant  the  motion  was  not  a  legal 
error  reviewable  here;  and  that  while  the  remark  was  improper,  the  vice 
was  eliminated  by  the  charge. 

The  answer  alleged  that  the  services  in  question  were  rendered  for  one  P. 
Defendant  was  called  as  a  witness  in  his  own  behalf.  On  cross-examina- 
tion he  testified  that  in  an  interview  vrith  P.  he  characterized  plaintiff's 
claim  as  a  blackmailing  one.  Plaintiff  thereupon  called  P.  as  a  witness, 
and  he  testified,  under  objection,  that  he  did  not  so  characterize  the 
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elaim,  and  gave  the  language  of  his  conyersation  with  defendant.    SeU^ 
that  the  reception  of  the  evidence  was  not  error. 

(Argued  KoTember  29»  1898 ;  decided  December  12,  1898.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  16,  1892,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  for  services  rendered  by 
Julius  F.  Chesebrough,  plaintifPs  intestate,  under  a  contract 
with  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Austen  G,  JPbx  for  appellant.  The  charge  of  the  court  is 
the  law  of  the  case ;  the  verdict  is  contrary  to  the  charge  and 
cannot  be  sustained.  {Rogers  v.  Murray ^  3  Bosw.  357; 
BucJdey  v.  G.  P.  dk  JR.  M.  Co.,  113  N.  Y.  540 ;  I^angler  v. 
Smithy  90  id.  38  ;  Bunter  v.  0.  M.  Ins.  Co.,  4  Bosw.  251 ; 
Elsey  V.  Metcalf,  1  Den.  323 ;  Clark  v.  Richards,  3  E.  D. 
Smith,  89  ;  Hayne  on  New  Trials,  578,  §  89  ;  Hilliard  on  New 
Trials  [2d  ed.],  487,  §  73  ;  SlaMerie  v.  Pooley,  6  M.  &  W. 
608;  HeThvng  v.  S.  Ins.  Co.,  64  Cal.  159;  Fleming  v.  M. 
Ins.  Co.,  4  Whart.  59.)  The  plaintiff  cannot  recover  the 
promised  consideration  for  services,  a  material  portion  of 
which  consisted  of  personal  and  private  interviews  with  mem- 
bers of  the  legislature  with  the  object  of  furthering  pending 
legislation  in  the  interest  of  the  defendant.  {Powers  v.  Skin- 
ner, 34  Vt.  274;  C.  R.  Co.  v.  C,  S.  P.,  M.  dk  0.  R.  Co.,  75 
Wis.  248;  Ma/rshaU  v.B.  ds  0.  R.  Co.,  16  How.  314 ;  iT.  I. 
Go.  V.  R.  A  D.  E.  Co.,  129  U.  S.  643  ;  Frost  v.  Belmont,  6 
Allen,  127;  Harris  v.  Roof,  10  Barb.  489;  Sedgwick  v. 
Sta/tvUm,  14  N.  Y.  289  ;  Wither  v.  N.  T.  E.  C.  Co.,  12  N.  Y. 
Supp.  456,  458 ;  Ca/ry  v.  W.  U.  T.  Co.,  47  Hun,  614 ; 
Richaardson  v.  CramdaU,  48  N.  Y.  348  ;  Chippinger  v.  Hep- 
bwugh,  5  W.  &  S.  315 ;  P.  T.  Co.  v.  N(yrris,  2  Wall.  45  ; 
Trist  V.  ChUd,  21  id.  441 ;  Egerton  v.   Broumlow,  4  H. 
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L.  Cas.  1172;  MUbank  v.  Janes,  127  N.  Y.  876.)  The 
court  erred  in  allowing  the  introduction  of  testimony  in 
rebuttal  solely  for  the  purpose  of  contradicting  certain  state- 
ments of  the  defendant,  in  which  he  characterized  the  present 
claim  as  a  blackmailing  operation,  when  the  defendant  had 
made  no  allusion  thereto  in  his  direct  evidence,  and  the  plain- 
tilFs  counsel  had  brought  out  the  statements  first  on  cross- 
examination,  and  then  had  himself  read  them  in  evidence  as 
rebuttal  from  the  minutes  of  the  formal  trial.  {HUdebum  v. 
Cv/rrcm,  66  Penn.  St.  59 ;  Marx  v.  People,  63  Barb.  618 ; 
Ba/i/rd  v.  OiUett,  47  N.  Y.  186 ;  Barnes  v.  Keen^,  132  id. 
13  ;  Colema/n  v.  People,  58  id.  555.)  It  was  error  to  compel 
the  defendant  to  enter  upon  a  trial  before  a  jury  to  whom  tlie 
plaintiff's  counsel  had  stated  that  upon  a  former  trial  the 
plaintiff  had  secured  a  verdict.  {People  v.  GreenwaU,  115 
N.  Y.  520;  WiUiams  v.  B.  E.  R.  R.  Co.,  126  id.  96 ;  Bil- 
liard on  New  Trials  [2d  ed.],  74,  75  ;  CroAJoford  v.  Morris,  5 
Gratt.  90 ;  Rieck  v.  Mayor,  etc.,  12  Daly,  72 ;  Ryan  v.  P, 
M.  Co,,  57  Hun,  257  ;  Uoxie  v.  H.  Ins.  Co.,  33  Conn.  471 ; 
Butler  v.  Slam,  50  Penn.  St.  456 ;  Martin  v.  Omdorf,  22 
Iowa,  504 ;  Melvin  v.  Easley,  1  Jones,  386 ;  Tucker  v. 
HamiUon,  41  K  H.  317 ;  Brown  v.  Saineford,  ^yf\B.  291 ; 
Erhen  v.  LoriUard,  19  N".  Y.  29 ;  Lessen  v.  Perkins,  39 
Hun,  341.)  The  court  erred  in  directing  the  jury  that  if  they 
should  find  a  verdict  for  the  plaintiff,  it  was  their  duty  to 
allow  the  plaintiff  the  value  of  $10,000  in  stocks  and  $10,000 
in  bonds  of  this  railroad,  as  of  October,  1886.  {HiU  v.  W. 
E.  S.  R.  Co.,  158  Mass.  458.) 

Esek  Cowen  for  respondent.  The  contract  was  not  contra 
honos  mores.  {Sedgwick  v.  Stanton,  14  N.  Y.  289 ;  Jenkins 
V.  Hooker,  19  Barb.  435 ;  Brovm  v.  Brown,  34  id.  537 ; 
Cary  v.  W.  U.  T.  Co.,  47  Hun,  613 ;  MiUs  v.  MiUs,  40  N. 
Y.  546;  Lyon  v.  Mitchell,  36  id.  239.)  Proof  of  perform- 
ance was  conclusively  established  by  the  defendant's  own 
letteiis  calling  for  and  acknowledging  performance.  The 
other  proofs  were  simply  cumulative,  and  may  be  expunged 
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from  the  record  without  affecting  in  the  slightest  degree  the 
sufficiency  of  the  evidence.  (1  Greenl.  on  Ev.  §  189 ;  Bowen 
V.  J^at  Bcmh^  11  Hun,  228.)  The  amendment  increasing  the 
damages  claimed  from  $10,000  to  $15,000  was  proper.  The 
proof  of  value  was  in ;  the  amendment  neither  introduced  a  new 
issue  nor  changed  the  old,  and  was  properly  granted.  {Knapp 
V.  Roche,  62  N.  Y.  614 ;  Harris  v.  Funkidge,  83  id.  97.) 
The  refusal  to  impanel  a  new  jury  because  of  statement  to  the 
court  as  to  verdict  on  former  trial  was  proper.  {Holmes  v. 
Moffat,  120  N.  Y.  160 ;  GaU  v.  GaU,  114  id.  122.) 

Eabl,  J.  It  appears  from  the  complaint  in  this  action  that 
prior  to  1879  the  defendant  had  become  interested  in  the  con- 
struction of  a  railroad  through  42d  street  in  the  city  of  New 
York,  and  that  Mr.  Chesebrough,  who  may  be  spoken  of  as 
the  plaintiff,  had  rendered  for  him  various  services  in  and 
about  the  proposed  road,  and  he  alleges  in  the  complaint  that 
on  the  7th  day  of  March,  1879,  the  defendant  agreed  witli 
him  that  if  he  would  assist  him  in  obtaining  the  rights,  privi- 
leges and  franchises,  and  authority  for  the  building  of  the 
proposed  road,  and  draw  for  him  certain  papers,  acts  and  reso- 
lutions "  to  be  presented  to  parties,  to  the  legislature  and  to 
the  common  council,  and  write  certain  letters  and  see  certain 
parties,  and  go  to  Albany  and  use  arguments,  he  would  give 
plaintiff,  as  soon  as  said  extension  of  said  railroad  through 
42d  street  was  in  operation,  $10,000  of  the  bonds  and  $10,000 
of  the  capital  stock  of  the  company  for  the  services  to  be  ren- 
dered and  the  services  already  rendered  by  him  ;  that,  at  the 
request  of  the  defendant,  he  drew  certain  proposed  acts  to 
authorize  the  construction  and  operation  of  the  railroad 
through  42d  street,  and  also  drew  various  other  proposed  acts 
of  the  legislature  and  other  papei*s  and  rendered  certain  other 
services  mentioned  in  the  performance  of  the  contract  alleged, 
for  all  of  which  services  he  demands  judgment  for  $10,000 
damages.  The  defendant,  by  his  answer,  put  in  issue  the 
material  allegations  of  the  complaint  as  to  the  contract  and 
the  services  claimed  to  have  been  rendered  in  pursuance 
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thereof.  Upon  the  trial,  tlie  plaintiif  gave  e\adence  tending 
to  prove  the  contract  and  the  rendition  of  the  services  as 
alleged.  There  the  defendant  claimed  that  the  services  con- 
sisted, in  part  at  least,  of  personal  and  private  interviews  with 
members  of  the  legislature  for  the  purpose  of  affecting  pend- 
ing legislation  in  the  interest  of  the  defendant,  and  that,  there- 
fore, the  contract  was  against  public  policy  and  void,  and  that 
the  defendant  could  not  recover  for  the  services ;  and  upon  his 
request  the  trial  judge  charged  the  jury  as  follows : 

'•  That  even  if  the  jury  find  as  a  fact  that  there  was  a  con- 
tract between  the  plaintiff  and  defendant,  but  that  it  was  a 
part  of  such  contract  that  the  plaintiff,  if  requested,  would  go 
to  Albany  and  see  some  member  of  the  railway  committee 
when  one  of  the  bills  testified  to  was  before  such  committee, 
and  talk  to  him  privately  to  further  said  bill  so  as  to  have  the 
bill  reported  and  passed  along,  or  so  that  the  bill  could  be 
passed ;  and  that  the  plaintiff  did  talk  with  one  or  more  mem- 
bers of  such  committee  privately  for  such  purpose  ;  then  the 
defendant  is  entitled  to  a  verdict." 

"  That  even  if  the  jury  find  as  a  fact  that  there  was  a  con- 
tract between  the  plaintiff  and  defendant,  but  that  it  was  a 
part  of  such  contract  that  the  plaintiff  should,  if  requested, 
have  personal  and  private  interviews  with  members  of  the 
legislature,  having  in  view  as  one  of  their  objects,  the  further- 
ing of  any  bill  pending  in  the  legislature,  or  a  committee 
thereof,  so  that  the  same  could  be  reported  by  such  committee 
and  passed,  then  the  jury  need  consider  no  other  question,  but 
must  render  a  verdict  for  the  defendant." 

Notwithstanding  the  instructions  thus  given  to  the  jury, 
they  found  a  verdict  in  favor  of  the  plaintiff,  and  it  is  now 
claimed  by  the  learned  counsel  for  the  defendant  that  upon 
the  undisputed  evidence  the  verdict  should  have  been  in  favor 
of  his  client. 

It  is  conceded  by  both  parties  that  the  judge  properly 
instructed  the  jury,  but  they  differ  as  to  the  force  and  effect 
of  the  evidence.  It  is  not  to  be  denied  that  upon  the  evi- 
dence the  case  was  a  very  strong  one  for  the  defendant,  and 


1893.]  Chesebeough  v.  Conovbb.  387 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Earl,  J. 

-       ^  - 

that  the  jury,  with  the  power  to  weigh  the  evidence  and  draw 
inferences  therefrom,  could,  under  the  instructions  given,  have 
found  a  verdict  in  his  favor.  But  we  think  the  jury  could 
tak^  a  different  view  of  the  evidence,  and  find  that  the  contract 
between  the  parties  was  not  condemned  by  the  rules  of  law,  and 
that  no  services  were  rendered  by  the  plaintiff  in  violation  of 
the  public  policy  embodied  in  the  instructions  given  by  the 
judge  to  the  jury.  If  the  plaintiff  was  employed  to  render 
what  are  commonly  called  lobby  services  in  procuring  the  legis- 
lation desired  by  the  defendant,  then  he  should  have  been 
defeated  in  his  action.  Such  contracts  are  condemned  as 
against  public  policy,  and  the  rules  applicable  to  them  are  laid 
down  in  many  decisions.  {Chippewa^  etc.y  R,  R.  Co,  v.  Chi- 
cago^ etc.,  R.  R.  Co.^  75  Wis.^248 ;  Frost  v.  Inhabita/fita  of  '^^'^ 
Belmont^  6  Allen,  152 ;  Harris  v.  Roof^s  Exrs.^  10  Barb. 
489 ;  Sedgwyck  v.  Stanton^  14  N.  Y.  289.)  Here  the  jury 
'Could  fiiid  that  the  plaintiff  was  not  employed  to  render,  and  that 
he  did  not  render,  lobby  services.  He  was  not  a  lobbyist,  and  he 
iad  no  acquaintance  or  influence  with  any  member  of  the  legis- 
lature, and  it  does  not  appear  that  he  had  any  peculiar  facili- 
ties for  procuring  legislation.  The  jury  could  find  from  the 
evidence  that  he  was  employed  by  the  defendant  to  draw  legis- 
lative bills  and  to  explain  them  to  members  of  the  legislature, 
and  to  procure  their  introduction  into  the  legislature,  and 
nothing  more.  It  does  not  appear  that  he  asked  or  solicited 
any  member  of  the  legislature  to  vote  for  the  bills,  or  that  he 
did  anything  except  to  explain  them,  and  request  their  intro- 
duction ;  and  so  much  he  could  do  without  violating  any  pub- 
lic policy.  It  must  be  the  right  of  every  citizen  who  is  inter- 
ested in  any  proposed  legislation  to  employ  an  agent  for  com- 
pensation payable  to  him,  to  draft  his  bill  and  explain  it  to  any 
committee  or  to  any  member  of  a  committee,  or  of  the  legisla- 
ture, fairly  and  openly,  and  ask  to  have  it  introduced ;  and 
contracts  which  do  not  provide  for  more,  and  services  which 
do  not  go  farther,  in  our  judgment,  violate  no  principle  of 
law  or  rule  of  public  policy. 

Even  if  the  verdict  of  the  jury  was  against  the  decided  weight 
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of  evidence  we  cannot,  on  that  ground,  interfere  with  it  here, 
and  here  we  are  bound  to  take  the  view  of  the  evidence  most 
favorable  to  the  plaintiff. 

The  judgment  must,  therefore,  be  affirmed,  unless  we  can 
find  error  in  some  of  the  minor  points  to  which  our  attention 
has  been  called. 

At  the  commencement  of  the  trial  the  defendant  moved  for 
judgment  upon  the  complaint,  on  the  ground  that  the  services 
therein  alleged  were  against  good  morals  and  condemned  by 
public  policy.  In  resisting  that  motion  the  counsel  for  the 
plaintiff  stated,  among  other  things,  that  on  the  former  trial  of 
the  action  a  verdict  had  been  rendered  for  the  plaintiff.  The 
counsel  for  the  defendant  took  exception  to  this  remark,  and 
asked  the  court  to  withdraw  a  juror  or  to  discharge  the  jury 
in  order  that  another  jury  could  be  impanelled  that  had  not 
heard  the  prejudicial  remark.  This  motion  was  resisted  by 
the  counsel  for  the  plaintiff  and  denied  by  the  judge,  and  the 
counsel  for  the  defendant  excepted  to  such  denial.  The  trial 
then  proceeded,  and  in  the  submission  of  the  case  to  the 
jury,  upon  the  request  of  the  defendant's  counsel  the  judge 
instructed  the  jury  that  they  had  nothing  to  do  with  the 
former  trial  of  the  action,  and  that  the  case  was  to  be  decided 
in  accordance  with  the  evidence  submitted  to  them  on  the 
pending  trial,  and  with  the  rules  of  law  laid  down  by  the 
court.  It  is  now  claimed  that  the  trial  judge  committed  error 
in  permitting  the  case  to  go  to  trial  before  the  jury  which  had 
heard  the  objectionable  remark.  The  remark  was  undoubtedly 
an  improper  one,  but  the  refusal  of  the  court  to  grant  the 
defendant's  motion  was  not  a  legal  error  reviewable  in  this 
court.  The  motion  was  addressed  entirely  to  the  discretion 
ol  the  court  which  couTd  grant  or  refuse  it,  taking  into  con- 
sideration the  circumstances  surrounding  the  case.  It  must 
be  assumed  here  that  the  jury  obeyed  the  instructions  of  the 
judge  in  reference  to  that  remark,  and  that  it  did  not  influ- 
ence them  in  the  rendition  of  their  verdict.  Where  a  case 
has  been  once  tried  it  is  not  generally  possible  to  keep  from 
the  jury  tlie  result  of  the  former  trial,  and  it  would  be  an 
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embarrassing  and  mischievous  rule  to  lay  down  that  if  such 
result  be  brought  out  by  statement  or  evidence,  a  fatal  and 
incurable  error  has  been  committed ;  and  that  although  the 
jury  may  be  instructed  to  wholly  disregard  it,  yet  the  vice  is 
not  eliminated,  and  the  judgment  upon  the  second  trial  is 
necessarily  to  be  reversed.  The  remark  complained  of  comes 
under  the  head  of  misconduct  of  an  attorney  upon  the  trial  of 
an  action  which  is  generally,  if  not  uniformally,  held  to  be 
matter  to  be  dealt  with  in  the  court  below,  and  as  not  present- 
ing any  legal  error  for  the  consideration  of  this  court.  It  is 
also  like  the  case  where  upon  the  trial  of  an  action  the  trial 
judge  erroneously  receives  objectionable  and  damaging  evi- 
dence, which  he  subsequently  strikes  out  and  directs  the  jury 
to  disregard.  In  such  cases  we  have  uniformly  held  that  the 
vice  is  eliminated  and  that  theoretically  at  least  the  erroneous 
evidence  found  no  lodgment  in  the  minds  of  the  jury. 

The  defendant  testified,  in  answer  to  questions  put  to  him 
upon  his  cross-examination,  that  in  an  interview  with  Mr. 
Phelps  he  characterized  the  plaintiflE's  claim  as  a  blackmailing 
claim.  Afterward  the  plaintiff  called  Mr.  Phelps  as  a  witness 
and  asked  him  this  question :  "  What  was  the  interview 
between  yourself  and  Mr.  Conover  ? "  The  defendant's  coun- 
sel objected  to  the  question  upon  the  ground  that  it  related  to 
a  collateral  matter  brought  out  on  cross-examination  and  not 
referred  to  in  the  direct  examination.  The  objection  was 
overruled  and  the  witness  answered  that  such  a  conversation 
took  place.  Then  the  examination  proceeded  as  follows :  Q. 
"  Did  he  say  anything  about  blackmailing  in  that  conversation  ? 
Objected  to  on  the  same  grounds.  Objection  overruled  and 
defendant  excepted.  A.  No.  Q.  What  part  of  the  conver- 
sation that  you  have  recited  took  place  ?  Same  objection  and 
objection  overruled.  Defendant  excepted.  A.  I  met  Mr. 
Conover  in  the  hallway  of  the  Equitable  Building,  and  I 
stopped  liim  and  said :  Mr.  Conover,  I  wish  you  would  stop 
this  suit  of  Mr.  Chesebrough  and  try  and  settle  it ;  that  it  will 
only  make  trouble  and  annoyance  to  all  parties,  and  bring  out 
things  that  would  not  be  pleasant  for  your  family  and  friends 
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to  know  about  the  passage  of  this  railroad  through  the  com- 
mon council.  I  said,  you  ought  to  settle  this  up  with  Mr. 
Chesebrough,  He  said,  I  am  not  ready  for  that,  or  something 
of  that  kind,  and  in  a  pert  way,  and  left  me."  We  do  not 
perceive  that  this  evidence  was  very  material  or  important. 
The  defendant  testified  that  he  characterized  the  plaintiflPs 
claim  as  a  blackmailing  claim.  Mr.  Phelps  testified  that  he 
did  not,  and  gave  the  language  as  he  remembered  it.  What 
was  said  to  the  defendant  about  the  claim,  and  what  he  said 
about  it,  and  the  fact  that  he  did  not  claim  in  that  conversa- 
tion, as  he  alleged  in  his  answer,  that  the  services  of  the  plain- 
tiff were  rendered  for  Phelps,  was  competent  evidence  in  chief 
—  certainly  was  not  objectionable,  and  we  do  not  think  that 
any  prejudicial  error  was  committed  in  overruling  the  objection 
thereto. 

Our  attention  is  called  to  some  other  rulings  of  the  trial 
judge  during  the  progress  of  the  trial,  but  they  do  not  point 
out  any  error,  and  we  do  not  deem  them  of  suflScient  import- 
ance to  require  any  particular  attention  now. 

The  judgment  should  be  aflBrmed,  with  costs. 

All  concur. 

Judgment  affirmed.  

-^Jq       390     In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
78  ADJ  77  Margaret  S.  Chamberlain,  as  Executrix,  etc. 

Growing  grass  partakes  of  the  nature  of  realty,  and  upon  the  death  of  the 
owner  of  the  land  follows  it,  going  to  the  heir  or  devisee,  not  to  the  per- 
sonal representatives. 

C.  died  in  June,  leaving  a  will  by  which  he  gave  to  his  widow  a  life  estate 
in  all  his  realty  and  appointed  her  executrix.  The  testator's  farm  was, 
at  his  death,  occupied  by  a  tenant  who  worked  it  on  shares;  he,  after 
the  testator's  death,  cut  the  grass  and  paid  over  to  the  executrix  the 
landlord's  share  of  the  proceeds  of  the  hay.  Upon  settlement  of  the 
accounts  of  the  executrix  she  was  charged  with  such  share.  JIM,  error; 
that  the  share  was  in  the  nature  of  rent  reserved,  which  accrued  after 
the  testator's  death,  and  the  widow  was  entitled  thereto  as  life  tenant. 

The  executrix  had  been  examined  preliminarily  in  a  proceeding  distinct 
from  and  not  a  part  of  the  accounting.     The  contestants  offered  a  por- 
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tion  of  such  examination  in  evidence  upon  the  accounting.  The  surro- 
gate denied  a  request  of  the  executrix  to  read  the  whole  thereof,  and 
ruled  that  only  such  parts  as  tended  to  explain  that  offered  by  the  other 
side  were  admissible  in  her  behalf.    Hdd,  no  error. 

(Argued  November  29,  1893;  decided  December  12,  1893.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  23,  1892,  which  affirmed  a  decree  of  the  surrogate 
of  Cayuga  countj'^  settling  the  accounts  of  Margaret  S. 
Chamberlain,  as  executrix  of  her  husband,  Julius  A.  Chamber- 
lain, deceased. 

The  testator,  by  his  will,  gave  his  widow  a  life  estate  in  all 
his  property,  real  and  personal,  with  remainder  at  her  death, 
subject  to  the  payment  of  general  legacies,  to  Julius  W. 
Chamberlain.  The  executrix  presented  a  claim  against  the 
estate  and  the  remainderman  notified  her  that  he  would 
require  proof  of  the  claim.  He  applied  for,  obtained  and 
made  a  preliminary  examination  of  the  executrix  under  sec- 
tion 2735  of  the  Code  of  Civil  Procedure,  since  repealed  (Chap. 
686,  Laws  of  1893),  and  then  filed  objections  to  the  account. 
The  surrogate,  after  aIlo^ving  the  executrix  part  of  her  claim, 
charged  her,  among  other  things,  with  the  amount  received  by 
her  for  hay  grown  upon  the  farm  during  the  year  of  the  tes- 
tator's death. 

Further  facts  are  stated  in  the  opinion. 

Frank  S.  Cohurn  for  appellant.  The  preliminary  examina- 
tion was  a  part  of  the  accounting,  and  the  evidence  there 
taken  should  have  been  considered.  (Code  Civ.  Pro.  §  2735.) 
The  whole  preliminary  examination  was  proper  in  explana- 
tion of  portions  of  the  same,  offered  by  contestant.  {Cheae- 
hrough  v.  Conover^  21  N.  Y.  Supp.  566.)  By  offering  in  evi- 
dence declarations  and  admissions  of  the  executrix,  the  con- 
testant "  opened  the  doors  "  as  effectually  under  section  829 
of  the  Code,  as  if  the  executrix  had  been  examined  personally 
in  regard  to  transactions  with  the  decedent.  (Code  Civ.  Pro. 
§  829  ;  Cole  v.  Denne^  3  Hun,  610 ;  Sandford  v.  Sandford^ 
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61  Barb.  303.)  Surcharging  the  account  with  the  sum  of 
$173.29,  avails  of  hay  raised  on  the  farih  for  the  season  of 
1889,  was  clearly  error.  {StaU  v.  WObur,  77  N.  Y.  163 ; 
Redfield's  Law  &  Pr.  [3d  ed.]  417  i  FisJier  v.  Bla/iik,  138 
N.  Y.  252.) 

Frederick  E,  Storhe  for  respondent.  The  disallowance  by 
the  Surrogate's  Court  of  the  items  embi'aced  in  the  memo- 
randum account  presents  no  questions  here  for  review.  {Beyn- 
olds  V.  Robinson^  82  N.  Y.  163  ;  Kingsland  v.  Murray^  133 
id.  170.)  The  executrix  was  properly  charged  with  the  pro- 
ceeds of  the  crops.  (Bradner  v.  Faulkner^  34  N.  Y.  347; 
StaU  V.  Wilbtir,  77  id.  158 ;  Batterman  v.  Albright^  122  id. 
484;  1  Williams  on  Exrs.  [7th  ed.]  707.) 

Andrews,  Ch.  J.  We  think  the  surrogate  erred  in  charg- 
ing the  executrix  with  the  sum  of  $173.29,  the  amount 
received  by  her  for  hay  grown  upon  the  fann  in  1889.  The 
testator  died  in  June  of  that  year,  and  the  tenant  of  the  farm, 
who  worked  it  upon  shares,  cut  the  grass  thereafter  and  paid 
over  to  the  executrix  that  sum  as  her  share  of  the  proceeds  of 
the  hay,  under  the  agreement  with  the  testator.  The  execu- 
trix was  devisee  for  life  of  the  farm.  Growing  grass  partakes 
of  the  nature  of  realty.  Neither  at  common  law  nor  under 
our  statute  does  it  go  as  assets  to  the  executor  or  adminis- 
trator, but  follows  the  land  and  belongs  to  the  heir  or  devisee. 
{Evans  V.  RoherU,  5  B.  &  C.  820 ;  Kain  v.  FisK&r^  6  N.  Y. 
597 ;  2  Eev.  St.  82,  §  6,  sub.  6.)  On  the  other  hand,  com 
and  other  annual  crops  produced  by  care  and  cultivation,  and 
not  growing  spontaneously,  are  at  common  law,  as  between 
lieir  and  executor  or  administrator,  treated  as  chattels,  and 
under  our  statute  are  assets  for  the  payment  of  debts  even  as 
against  the  devisee.  (Williams  on  Exrs.  vol.  1,  p.  70  ;  2  Eev. 
St.  82,  §  6,  sub.  5 ;  StaU  v.  Wilbur,  77  N.  Y.  158.) 

It  must  be.  assumed,  in  the  absence  of  evidence,  that  the 
executrix  took  the  proceeds  of  the  hay  in  the  character  of  life 
tenant  and  not  as  executrix.     There  was  no  change  in  the 
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legal  character  of  the  grass  by  any  act  or  contract  of  the  testa- 
tor in  his  lifetime.^  His  share  in  the  proceeds  of  the  grass 
was  in  the  nature  of  rent  reserved,  which  accrued  after  the 
testator's  death.  The  decree  should,  therefore,  be  modified 
by  deducting  from  the  amount  charged  against  the  executrix 
the  sum  of  $17^.29,  and  any  interest  which  may  have  been 
allowed  thereon. 

The  other  point  urged,  that  the  surrogate  erred  in  not  per- 
mitting the  executrix  to  read  in  evidence  on  the  accounting 
the  whole  of  her  preliminary  examination,  is  not  well  taken. 
That  examination  was  taken  under  section  2735  of  the  Code 
(since  repealed)  in  a  proceeding  distinct  from  the  accounting 
and  not  a  part  thereof.  Her  testimony  in  that  proceeding 
was  admissible  against  her  on  the  accounting  as  to  any 
material  fact,  as  her  admission,  but  not  otherwise.  The  surro- 
gate  properly  ruled  that  only  such  parts  of  the  testimony  as 
tended  to  explain  such  portions  as  were  offered  in  evidence  by 
the  contestant,  were  admissible  in  her  behalf,  and  that  the 
fact  that  a  part  was  offered  by  the  contestant,  did  not  open 
the  door  for  the  admission  of  the  whole  testimony. 

The  judgment  below  should  be  modified  in  conformity  with 
this  opinion  and  as  modified  affirmed,  without  costs  to  either 
party. 

All  concur. 

Judgment  accordingly. 
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Anna  T.  GeyIsr,  Appellant,  v.  Edward  L.  Snyder  et  al.,  as 
Executors,  etc.,  Kespondents. 

One  of  two  or  more  executors  has  power  to  dispose  of  the  assets  of  the 
estate,  even  if  his  co-executors  do  not  join  in  the  transfer. 

Where  a  trustee  buys  an  interest  in  the  trust  property,  or  secures  from  the 
beneficiary  a  release,  if  the  latter  is  competent  to  contract,  in  the  absence 
of  proof  of  actual  fraud  or  of  a  suppression  of  the  truth,  or  any 
undue  advantage  taken  of  him,  the  rights  of  the  parties  will  not  be 
affected  by  the  fiduciary  relation. 

It  seems,  however,  if  it  be  shown  that  the  price  paid  was  inadequate,  or 
that  the  trustee  made  a  profit  out  of  the  transaction,  the  law  presumes 
fraud,  concealment  or  imdue  influence,  or  conduct  inconsistent  with  loy- 
alty to  his  trust,  and  throws  upon  him  the  burden  of  proving  facts 
rebutting  this  presumptioa 

Plaintiff,  under  the  will  of  her  grandfather,  was  entitled  to  a  one-twenty- 
eighth  share  in  his  estate.  Of  the  three  executors  who  qualified,  two  of 
them  were  each  entitled  to  a  share,  as  was  also  the  wife  of  the  third. 
The  bulk  of  the  estate  was  in  vested,  in  a  business  which  had  been  car- 
ried on  by  the  testator  and  two  of  the  executors,  and  another  who  was 
also  entitled  to  a  share  in  the  estate.  By  an  agreement  to  which  the  execu- 
tors and  the  surviving  partners  were  parties,  executed  in  1878,  the  interest 
of  the  testator  was  fixed  and  liquidated  at  $120,000,  and  was  transferred 
to  the  surviving  partners  for  that  sum.  This  agreement  was  ratified  and 
confirmed  by  an  instrument  under  seal  executed  by  all  the  beneficiaries, 
including  plaintiff,  and  by  her  husband.  In  1879  plaintiff,  upon  payment 
to  her  of  $5,352,  executed  to  the  executors  a  general  release  and  discharge 
under  seal.  In  1890,  and  after  the  death  of  all  the  executors,  this  action 
was  brought  against  their  personal  representatives  to  set  aside  all  the 
instruments  so  executed,  and  for  an  accounting,  on  the  ground  of  fraud. 
The  only  proof  offered  by  plaintiff  was  the  original  articles  of  co-part- 
nership, and  those  entered  into  by  the  new  firm  after  the  testator's 
decease.  It  was  admitted  that  the  interest  of  the  latter  at  the  time  of 
his  decease,  as  stated  on  the  books  of  the  firm,  was  $138,242,  but  it 
appeared  that  the  value  of  the  interest  was  then  unknown  and  uncertain. 
EM,  that  upon  the  facts  disclosed  the  agreement  for  the  sale  was 
neither  void  nor  voidable,  that  its  efiicacy  as  a  legal  transfer  was  not 
destroyed  because  of  the  fact  that  two  of  the  surviving  partners  were 
executors ;  that  the  signature  of  the  other  executor  alone  was  suffi- 
cient to  pass  a  title,  and  this  could  not  be  questioned  solely  upon  the 
ground  that  the  other  executors  unnecessarily  made  themselves  parties; 
but  that  the  transaction  was  in  effect  a  sale  by  the  legatees,  including 
plaintiff,  and  the  purchasers  acquired  an  unimpeacliable  title,  that  the 
disparity  betw^een  the  sum  stated  on  the  books  and  the  price  paid  was 
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not  such  as  to  show  that  the  testator's  share  was  sold  at  less  than  its 
true  value. 

Also  hddf  that  plaintiff  was  not  entitled  to  a  strict  application  of 
the  equitable  rule  which  she  might  have  invoked  had  she  moved 
with  greater  diligence ;  and  from  her  long  silence  there  was  a  presump- 
tion of  fair  dealing  which  overrode  any  presumption  of  wrongdoing 
growing  out  of  the  trust  relation   of  the  parties. 

Reported  below,  69  Hun,  115. 

(Submitted  November  29,  1893 ;  decided  December  19,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  May  11, 1893,  which  affirmed  a  judgment 
in  favor  of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  by  plaintiff,  one  of  the  beneficiaries 
under  the  will  of  Phillip  W.  Engs,  deceased,  to  have  certain 
instruments  executed  by  the  executors  of  said  Engs  and  others 
declared  illegal  and  void  and  for  an  accounting. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  B.  Merrill  for  plaintiff.  The  court,  of  its  own 
motion  and  without  a  demand  or  request  from  the  defendants, 
could  not  have  invoked  in  a  proceeding  in  equity  either  "  lapse 
of  time"  or  "acquiescence,"  or  "Za(?A^^,"  or  any  other  remedy 
with  which  to  protect  the  testators  of  the  present  defendants^ 
or  their  estates,  from  their  fraud  upon  the  plaintiff.  (  Wheelei* 
V.  Smith,  9  How.  [U.  S.]  55,  81,  33 ;  Willard's  Eq.  Juris. 
251,  252 ;  Douglass  v.  Ferris,  138  N.  Y.  192.)  The  answer 
of  the  defendants  is  an  insufficient  pleading,  and  does  not 
present  such  facts,  or  evidence  of  facts,  as  will  uphold  the 
decree.  (Rohinsarh  v.  Stewart,  10  N.  Y.  189-19-1:;  Jack- 
son V.  Hart,  11  Wend.  343;  Bolton  v.  Gardner,  3 
Paige  Ch.  273;  Fish  v.  Miller,  Iloff.  Ch.  267;  Laiorence 
v.  Pool,  2  Sandf.  540.)  The  conduct  of  the  executors  and 
trustees  is  wholly  reprehensible  and  in  violation  of  law.  {Hart 
V.  Ten  Eyck,  2  Johns.  Ch.  62;  Hannahs  v.  Hannahsy 
68  N.  Y.  610;  Allfrey  v.  Allfrey,  1  Mac.  &  G.  87; 
Oresley    v.   Mousely,     4    De   Gex  &   J.   78;    Davovs  v. 


396  Gbyer  v.  Snyder  et  al.  [Dec., 

Statement  of  case.  [Vol.  140. 

Fcmning,  2  Johns.  Ch.  252 ;    Ten  Eyck  v.  Craig^  62  K  Y. 
406 ;  Wedderhum  v.  Wedderhum,  2  Keen,  722 ;   4  Myl.  & 
C   41;    Grmes  v.  WateniMin^  63  K  Y.  657;    Bolton  v. 
Gardner^  3  Paige  Ch.  273.)    The  burden  of  proof  is  upon  the 
trustees,  or  executors,  to  establish  the  fact  that  when  the 
transactions  occurred  between  themselves,  or  between  them- 
selves and  the  cestuis  qtie  trustenty  or  heirs,  all  the  parties 
were  upon  a  "  common  footing,"  and  at  "  arm's  length,"  and 
it  is  for  the  executors  also  to  show  that  the  contract  of  pur- 
chase and  sale  was  bona  Jlde,    {Bolton  v.  Gardner ^  3  Paige 
Ch.  273 ;  Siemon  v.  Wilson^  3  Edw.  Ch.  36 ;  Boyd  v.  Be  La 
Montagnie,  73  N.  Y.  498 ;   Sears  v.  Shafer,  1  Barb.  408 ; 
Case  V.  Case,  49  Hun,  83  ;   Fisher  v.  Bishop,  108  N.  Y.  25  ; 
1  Story's  Eq.  Juris.  [13th  ed.]  §  322 ;  Farrant  v.  Blanchford, 
1  De  G.,  J.  &  S.  107,  119.)     The  court  below  says  in  the 
opinion  :  "  I  think  that  from  the  lapse  of  time  and  the  acquies- 
cence of  the  plaintiif  the  fairness  of  the   transaction  should 
now  be  presumed.     Even  if  the  plaintiff  had  the  right  to  avoid 
the  sale  and  settlement,  her  laches  in  failing  to  seek  such 
relief,  or  to  take  such  action  for  so  many  years,  would  be  a 
perfect  answer  to  her  present  claims."     This  is   erroneous. 
{People  V.  S,  B.  B.  Co.,  28  Hun,  274 ;  Decouche  v.  Sa/oetier, 
S  Johns.  Ch.  190,  216;    Goodrich   v.  Pendleton,  Id.  384; 
Coster  V.  Murray,  5  id.  522 ;  JRohinson  v.  Bohinson,  5  Lans. 
165,  167 ;  Wall  v.  CockereU,  1  H.  L.  Cas.  229 ;   3  Wait's 
Act.  &  Def.  472,  §  3;   Walker  v.  Symonds,  1  Swanst.  64; 
1   Story's  Eq.  Juris.  §§  321,  322;  Bispham's  Prin.  of  Eq. 
§  259,  p.  324 ;  Kerr  on  Fraud  &  Mistake,  298,  300  ;  Ross  v. 
WiUoughhy,  10  Price,  2 ;  Parsons  v.  Hughes,  9  Paige  Ch. 
621 ;  Miller  v.  Craig,  6  Beav.  433 ;  Michaud  v.   Girod,  4 
How.  [U.  S.]  503 ;  Fish  v.  MilUr,  Hoff.  Ch.  267 ;  Pu^ey  v. 
Desbouvrie,  3  P.  Wms.  316 ;  Bowles  v.  Stewart,  1   Sch.  & 
Lef.  209 ;  Ilallett  v.  CoUins,  10  How.  [U.  S.]  174;  Wheeler 
v.  Smith,  9  id.  55 ;  Bolton  v.   Gardner,  3  Paige  Ch.  278 ; 
Broderick  v.  Broderick,  1  P.  Wms.   139.)     If  the  admitted 
facts  are  construed  in  accordance  with  the  well-settled  princi- 
ples of  equity,  which  should  be  a  controlling  restraint  upon 
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executors  and  tnistees  in  their  dealings  with  estates  and  with 
heirs  and  cestuis  qtce  trvstent^  then  their  conduct  in  this  case 
was  constructively  a  fraud  upon  the  beneficiaries.  (  WUcox  v. 
Smithy  26  Barb.  316,  346;  Adair  v.  Brimmer^  74  N.  Y. 
539 ;  In  re  Wagner,  119  id.  28,  35.) 

Lewis  Hurst  and  Arthur  Hurst  for  respondents.  The 
transaction  complained  of  by  the  plaintiff  was  an  honest  and 
fair  settlement  between  the  executors  and  surviving  partners 
of  the  interest  of  the  estate  in  the  old  concern  of  P.  W.  Engs 
&  Sons.  (  Williams  v.  Wheedon,  109  N.  Y.  335,  338 ;  Sage 
V.  Wooden,  66  id.  578 ;  Butcher  y.-Hepworth,  26  N.  Y.  S.  E. 
196 ;  Evans  v.  Evans,  9  Paige,  178.)  Even  if  the  agreement 
of  settlement  constituted  a  sale  by  executors  to  themselves^ 
still  such  a  transaction  is  not  void  per  se,  but  is  voidable  at 
the  election  of  the  cestui  que  trust.  {Bostwich  v.  Atkins,  ^ 
N,  Y.  53;  Boerum  v.  Schenck,  41  id.  182;  Hartner  v. 
Thompson,  5  id.  160 ;  In  re  Niles,  113  id.  547.)  The  final 
accounting  made  out  of  court  by  the  executors  of  the  estate 
of  Philip  W.  Engs  and  the  releases  then  given  by  the  plain- 
tiff and  other  beneficiaries  on  the  final  distribution  of  the 
estate  are  as  conclusive  as  though  made  under  a  decree  of  the 
surrogate  upon  a  judicial  accounting.  {In  re  Warner,  119  N. 
Y.  28  ;  52  Hun,  23  ;  In  re  Bradford,  21  N.  Y.  S.  R.  900.) 

Maynabd,  J.  The  plaintiff  was  entitled  to  a  one-twenty- 
eighth  share  of  the  estate  of  her  grandfather,  Phillip  W.  Engs, 
who  died  May  19th,  1875.  The  executors  of  his  will,  who 
qualified,  were  his  sons  Samuel  F.  and  George  Engs,  who  were 
each  entitled  to  one-seventh  of  the  estate,  and  his  son-in-law, 
Henry  A,  Bostwick,  whose  wife  was  also  entitled  to  one- 
seventh.  Apparently  the  bulk  of  the  estate  was  invested 
in  a  business  carried  on  by  the  testator  and  the  two  sons  and  a 
nephew,  Henry  Snyder,  Jr.,  who  was  also  entitled  to  a  share 
of  the  estate  under  the  will.  By  an  agreement  made  April 
28th,  1876,  to  which  the  executors  and  the  surviving  partners 
were  parties,  the  interest  of  the  testator  in  the  firm  was  fixed 
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and  liquidated  at  the  sum  of  $120,000,  upon  the  payment  of 
which,  in  specified  installments,  the  surviving  partners  who 
had  formed  a  new  firm  for  the  continuance  of  the  old  business 
became  the  owners  of  his  share  in  the  partnership  property 
and  business.  Annexed  to  this  agreement  and  forming  a 
part  of  it  was  the  written  consent  and  approval  of  every 
legatee  under  seal,  witnessed  and  acknowledged,  including 
the  plaintiff  and  her  husband,  by  the  express  terms  of  which 
they  ratified  and  confirmed  it.  May  Tth,  1879,  the  plaintiff 
executed  to  the  executors  a  general  release  and  discharge 
under  seal,  and  acknowledged,  of  all  claims  and  demands 
against  them  as  executors,  and  of  her  interest  in  the  estate. 
The  consideration  of  this  release  was  the  payment  in  money 
of  $5,352  by  the  executors,  of  which  a  balance  of  $84  was 
paid  at  the  time  of  its  execution,  and  the  instrument  recited 
that  this  sum  had  been  accepted  and  received  by  the  plaintiff 
in  full  payment  and  settlement  of  the  balance  due  her  from 
the  estate  or  the  executors,  and  that  such  payment  and  settle- 
ment should  have  the  same  force  and  effect  as  if  made  pur- 
suant to  a  decree  of  the  surrogate  upon  a  final  accounting  by 
the  executors.  Thirteen  years  after  the  execution  of  the 
release  and  sixteen  years  after  tlie  execution  of  the  agreement 
of  sale  and  of  plaintiff's  consent  thereto,  and  after  the  death 
of  all  the  executors,  the  plaintiff  brings  this  action  against  their 
personal  representatives,  to  set  aside  all  of  these  instruments 
and  to  have  an  accounting  of  the  estate  of  Phillip  W.  Engs, 
upon  the  ground  that  she  was  overreached  in  the  transaction ; 
that  the  consideration  paid  by  the  surviving  partners  for  the 
interest  of  the  testator  was  grossly  inadequate  to  the  value  of 
the  interest  conveyed  ;  and  that  the  executors  perpetrated  a 
fraud  upon  her  by  misrepresenting  the  value  of  such  interest 
and  concealing  from  her  the  true  condition  of  the  estate. 
The  material  allegations  relating  to  the  fraud  and  fraudulent 
concealment  and  inadequaqy  of  price  are  all  denied  in  the 
answer  of  the  defendants. 

The  plaintiff  offered  no  proof  in  support  of  the  allegations 
of  her  complaint  except  the  original  articles  of  co-partnership 
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to  which  the  testator  was  a  party,  and  the  articles  entered 
into  by  the  surviving  partners  for  the  formation  of  the  new  firm, 
the  execution  of  which  was  not  denied  by  the  defendants.  Tlie 
defendants  offered  no  evidence  except  the  general  release 
executed  by  the  plaintiff,  and  the  receipt  which  the  executors 
gave  the  new  firm  for  the  $120,000  paid  upon  the  sale  of  the 
testator's  interest  in  the  old  firm ;  and  they  admitted  that  his 
interest  in  the  assets  and  business  of  the  firm  at  the  time  of 
his  decease,  as  stated  on  the  books  of  the  firm,  was  $138,242. 
In  this  situation  of  the  pleadings  and  proofs  the  plaintiff 
insists  that  she  was  entitled  to  judgment  for  the  relief 
demanded.  The  court  below  has  held  otherwise,  and,  as  we 
think,  correctly.  Upon  the  facts  disclosed  by  this  record  it 
must  be  held  that  the  agreement  for  the  sale  of  the  testator's 
interest  in  the  old  finn  to  the  surviving  partners  was 
neither  void  nor  voidable.  Its  efficacy  as  a  legal  transfer  of 
title  was  not  destroyed  because  two  of  the  surviving  partners 
were  also  executors.  Upon  the  death  of  the  testator  the  title 
to  the  firm  property  vested  in  the  surviving  partners  for  the 
purposes  of  liquidation.  From  that  time  the  testator's  interest 
therein  was  limited  to  his  share  of  the  net  proceeds  after 
liquidation.  One  of  the  executors  was  not  a  member  of  the 
firm.  As  his  wife  was  a  legatee  his  interest  was  adverse  to 
that  of  his  co-executors  in  the  transaction.  He  had  the 
strongest  of  motives  for  not  consenting  to  a  sacrifice  of  the 
property,  and  for  endeavoring  to  obtain  its  full  value,  and  the 
best  possible  price.  In  his  case  there  was  no  conflict  between 
8elf -interest  and  duty,  and  the  legal  presumption  is  that  he  was 
faithful  to  his  trust.  This  executor  alone  had  authority  to 
make  the  sale ;  for  it  has  been  held  that  one  of  two  or  more 
executors  has  power  to  dispose  of  the  assets  of  the  estate, 
even  if  his  co-executors  do  not  join  in  the  transfer.  (Wil- 
liams on  Executors,  pp.  851-2.)  His  signature,  therefore,  to 
the  agreement  of  sale  was  sufficient  to  pass  a  title,  which  can- 
not be  questioned  solely  upon  the  ground  that  the  other  execu- 
tors unnecessarily  made  themselves  parties  to  the  instrument. 
But  this  transaction  was  in  effect  a  sale  by  the  legatees,  includ- 
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ing  the  plaintiff,  to  the  surviving  partners  of  property  which 
must  be  disposed  of  in  order  to  effect  a  settlement  and  dis- 
tribution of  the  estate.  They  united  in  the  agreement  of 
sale,  and  made  themselves  parties  to  it ;  and  the  purchasers 
thereby  acquired  an  unimpeachable  title.  It  is  true  that  two 
of  the  purchasers  were  executors  of  the  estate ;  but  in  the 
absence  of  proof  of  actual  fraud,  or  a  suppression  of  the 
truth,  which  is  equivalent  to  it,  or  of  any  undue  advantage 
taken  of  tlie  beneficiary,  the  rights  of  the  parties  would  not 
be  affected  by  the  fiduciary  relation. 

The  plaintiff,  in  the  brief  of  counsel  submitted,  seems  to 
assume  that  upon  the  bare  proof  of  a  transaction  with  the 
executors,  by  virtue  of  which,  for  an  apparently  good  con- 
sideration, her  interest  in  the  estate  was  released  or  transferred 
to  them,  fraud  will  be  presumed,  and  that  the  burden  is  at 
once  cast  upon  them  to  show  that  no  undue  advantage  was 
taken  of  her.  This  position  is  not  supported  by  any  principle 
of  law  or  rule  of  equity  which  we  have  been  able  to  find.  If 
the  beneficiary  is  competent  to  contract,  the  trustee  may  deal 
with  him  without  necessarily  incurring  the  suspicion  of  bad 
faith.  But  if  he  buys  an  interest  in  the  trust  property,  or 
secures  from  the  beneficiary  a  release  to  himself,  and  it  is 
shown  that  the  price  was  inadequate,  or  that  he  has  made  a 
profit  out  of  the  transaction,  the  law  presumes  fraud,  or  con- 
cealment, or  undue  influence,  or  some  conduct  inconsistent 
with  loyalty  to  his  trust,  and  places  upon  him  the  burden  of 
proving  that  he  disclosed  to  the  beneficiary  every  circum- 
stance relating  to  the  condition  of  the  property  which  he 
ought  to  know  in  order  to  form  a  correct  judgment  of  its 
value:, and  that  he  exerted  no  undue  influence  to  obtain  the 
assent  of  the  beneficiary  to  the  bargain.  It  is  here  that  the 
fatal  weakness  of  plaintiff's  case  is  to  be  found.  She  gave  no 
proof  of  inadequacy  of  price,  or  tending  to  show  that  the 
executors  had  made  a  large  profit  out  of  the  property  pur- 
chased. Had  she  shown  that  they  obtained  property  of  the 
estate  worth  $280,000  for  $120,000,  as  she  now  alleges ;  or 
that  for  $5,000  she  released  an  interest  in  the  estate  which 
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was  of  the  value  of  $10,000,  that  fact  alone  would  have  given 
rise  to  a  very  strong  presumption  that  she  had  been  defrauded 
by  the  executors,  from  the  consequences  of  which  they  could  not 
escape,  except  by  the  most  satisfactory  proof  that  no  material 
information  was  withheld,  and  that  the  sale  was  her  own  free, 
intelligent  and  deliberate  act. 

The  plaintiif  insists  that  the  articles  of  co-partnership  entered 
into  between  the  executors  and  the  other  surviving  partner, 
afford  some  evidence  that  the  actual  value  of  the  testator's 
interest  was  $280,000.  Such  an  inference  cannot,  we  think,  be 
justly  drawn  from  the  recitals  in  this  instrument.  On  the  con- 
trary, it  appears  that  the  value  of  the  interest  was  then  unknown 
and  uncertain,  and  that  it  would  for  some  time  be  unascer- 
tainable.  The  parties,  therefore,  fixed  upon  a  sum  which 
each  should  be  regarded  as  contributing  to  the  capital  out  of 
the  estate  of  the  deceased  partner  for  the  purposes  of  the 
capitalization  of  the  new  firm  and  the  distribution  of  divi- 
dends. As  each  had  an  interest  in  the  estate,  and  the  addi- 
tion made  to  each  share  was  in  proportion  to  such  interest,  it 
is  evident  that  the  actual  value  of  the  estate  was  not  important. 
It  is  further  urged  that  the  finding  of  the  trial  court  that  the 
nominal  and  unliquidated  share  of  the  testator's  interest  a& 
stated  on  the  books  of  the  firm  was  the  sum  of  $138,242,  is 
some  evidence  of  inadequacy  of  price,  and  that  the  executors 
made  a  profit  of  upwards  of  $18,000  by  the  purchase.  But 
this  is  not  a  finding  that  the  sum  named  was  the  cash  value 
of  the  testator's  share.  The  contrary  is  to  be  inferred-  It  is 
a  statement  of  the  nominal  and  unliquidated  amount  of  his 
share.  It  would  be  subject  to  the  payment  of  debts  and  the 
shrinkage  which  almost  inevitably  occurs  upon  the  conversion 
of  firm  assets  into  money.  The  disparity  between  this  sum 
and  the  actual  amount  paid  is  not  such  as  to  indicate  that  the 
testator's  interest  was  sold  for  less  than  its  true  value. 

The  trial  court  has  refused  to  find  that  the  executors  made 

any  profit  out  of  the  estate  by  the  purchase  of  this  interest,. 

and  there  is  not  sufficient  evidence  in  the  record  to  support 

such  a  finding  if  it  had  been  made.    The  plaintiff  is  not  enti- 
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tied  to  a  strict  application  of  the  equitable  rule,  which  she 
might  have  invoked  if  she  had  moved  with  some  degree  of 
diligence  to  set  aside  the  agreement  and  release,  and  to  demand 
an  accounting.  An  acquiescence  for  sixteen  years  requires 
some  explanation.  If  it  was  due  to  an  ignorance  of  the  facts 
for  which  the  executors  were  responsible,  it  should  have  been 
shown.  The  newly  discovered  facts  should  also  have  been 
proven. 

From  her  long  silence,  there  is  a  presumption  of  fair  deal- 
ing which  overrides  any  presumption  of  wrongdoing  growing 
out  of  the  trust  relation  of  the  parties. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


m~m         John  Oahill,  as  Executor,  etc.,  Appellant,  i).  Mart  A. 
EussELL  et  al.,  Respondents. 
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Wbere  words  are  used  in  a  will  fairly  expressive  of  an  intent  that  the 
executors  shall  sell  real  estate,  but  the  import  thereof  is  uncertain  or 
equivocal,  in  determining  whether  a  power  of  sale  was  intended,  the  fact 
that  a  sale  is  necessary  in  order  to  give  full  effect  to  the  wiU  may  properly 
be  permitted  to  have  great  weight  in  the  construction  of  the  instrument. 

Formal  words  are  not  necessary  to  create  a  power,  and  if  it  appears  by  a 
will  that  a  power  of  sale  was  Intended,  a  sale  will  be  supported,  how- 
ever obscurely  the  intention  may  be  expressed. 

B.,  by  the  first  clause  of  her  will,  gave  to  a  sister  a  legacy,  and  in  the 
next  clause  gave  to  her  the  use  of  a  portion  of  certain  premises  "until 
the  sale  and  conveyance  of  said  premises "  by  the  executor  as  there- 
inafter provided.  The  will  then  gave  various  legacies,  including  one 
to  the  only  heir  at  law  of  the  testatrix,  an  infant  grandson.  There 
was  no  residuary  clause.  An  executor  was  appointed,  but  no  power  of 
sale  was  conferred  upon  him  in  express  terms.  In  a  codicil  executed 
after  the  death  of  the  sister,  the  testatrix  revoked  the  legacy  to  her,  but 
did  not  change  the  second  clause.  By  other  codicils  she  revoked  vari- 
ous legacies,  and  the  last  contained  a  clause  giving  the  residue  of  her 
estate,  real  and  personal,  to  her  grandson.  The  legacies  not  revoked 
amounted  to  $18,500.  The  net  personal  estate  of  the  testatrix  at  her 
death  did  not  exceed  f8,000.  The  said  premises  were  valued  at  $12,000, 
and  the  testatrix  owned  an  equitable  interest  in  other  real  estate 
worth  $2,000.     In  an  action  for  the  construction  of  the  will,  Aeidf 
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that  a  power  to  sell  said  premises  was  iDtended  to  be  and  was  given  to 
the  executor,  in  order  to  convert  the  same  into  personalty  and  render  it 
available  for  the  general  purposes  of  administration. 

(Argued  December  7,  1898 ;  decided  December  19,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  19, 1893,  which  modified,  and  aflirmed  as  modified, 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

C,  EUiott  Minor  for  appellant.  This  is  a  proper  case  in 
which  to  ask  the  court  for  a  judicial  construction  of  the  will. 
(Willard's  Eq.  Juris.  490 ;  Chipman  v.  Montgomery ^  63  N.  Y. 
221 ;  Whalrath  v.  Handy ^  24  How.  Pr.  353 ;  Bowers  v.  Smithy 
10  Paige,  193-199 ;  Meserole  v.  Meaerole,  1  Hun,  66.)  As 
shown  by  the  will,  it  is  evident  that  testatrix  intended  her 
executor  to  sell  at  least  that  portion  of  her  real  estate  known  as 
No.  227  East  Fifty-second  street.  {Campbell  v.  BonaheU^  27 
Beav.  325  ;  Kane  v.  Astor^  5  Sandf .  457 ;  Jennings  v.  Coriboy^ 
73  N.  Y.  234 ;  Warrenford  v.  Thompson^  3  Ves.  573 ;  Dorlomd 
V.  Dorkundj  2  Barb.  63 ;  Stewart  v.  Hamiiltan^  37  Hun,  9 ;  Mor- 
ton V.  Morton^  8  Barb.  18  ;  Oourley  v.  CampheU^  6  Hun,  221 ; 
Livingston  v.  Murray ^  39  How.  Pr.  102 ;  Meakmg  v.  Cromr 
well,  5  N.  Y.  136 ;  Morse  v.  Morse,  85  id.  53.)  If  the  modifi- 
cation of  the  decree  by  the  General  Term  is  to  stand,  it  neces- 
sarily leads  to  a  disposition  of  an  interest  in  the  Fifty-second 
street  property  which  the  testatrix  never  intended  or  contem^ 
plated,  and  would  leave  the  heirs  of  Catherine  Denny,  who  died 
during  the  lifetime  of  testatrix,  entitled  to  a  perpetual  use  and 
enjoyment  of  the  top  floor  of  the  premises  in  question.  By  the 
language  of  the  will  Catherine  Denny  was  to  have  the  use  of 
the  top  floor  of  the  premises  in  question  until  the  same  was  sold 
by  the  executor.  (1 E.  S.  751,  §§  1,  27 ;  2  id.  66,  §  53.)  It  was 
proper  to  introduce  evidence  of  the  condition  and  value  of  the 
estate,  not  only  for  the  purpose  of  showing  that  the  language 
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used  in  reference  to  the  sale  of  the  Fifty-second  street 
property  was  intended  to  be  a  positive  direction  to  sell 
the  same,  but  also  for  the  purpose  of  showing  the  prob- 
able object  of  said  power,  as  having  been  given  for  the 
purpose  of  enabling  the  executor  to  pay  the  legacies. 
{Jennings  v.  Conbay^  73  N.  Y.  234;  BHU  v.  WrigU^  112 
id.  129 ;  Livingston  v.  Murray^  39  How.  Pr.  102 ;  White  v. 
Ricks,  33  N.  T.  383;  Briggs  v.  CwrroU,  117  id.  288.) 
The  Genei-al  Term  was  in  error  in  reversing  the  second  and 
third  conclusions  of  law,  as  found  by  the  trial  judge,  and  the 
decree  following  the  same,  to  wit,  that  the  power  of  sale 
given  by  the  will  of  said  deceased  to  the  plaintiff  was  intended 
to  and  did  work  a  conversion  of  the  real  property,  227  East 
Fifty-second  street,  into  cash,  for  the  purpose  of  paying  debts- 
and  legacies.  {In  re  Gante)%  136  N.  Y.  109 ;  Powers  v. 
Cassidyy  79  id.  614 ;  Lent  v.  Howard,  89  id.  169 ;  Monchrief 
V.  Boss,  50  id.  431 ;  Fisher  v.  Banta,  66  id.  468 ;  Flomnagaiv 
V.  FlanThogan,  8  Abb.  [N.  C]  413 ;  BetU  v.  BetU,  4  id.  386.) 

George  W.  CotteriU  for  respondent.  The  General  Term 
was  right  in  deciding  that  there  was  no  implied  power  of  sale. 
(1  Perry  on  Trusts,  §  253 ;  Sweeney  v.  Warren,  127  N.  Y. 
433;  Morris  v.  SicJdey,  133  id.  456.)  Any  effort  by  the 
executor  or  legatees  to  supply  the  above  defects  relating  to 
time,  place,  beneficiaries  and  objects,  by  attempting  to  show 
that  at  the  time  the  testatrix  executed  the  last  codicil  the  estate 
was  insufficient  to  pay  the  debts  and  legacies,  must  fail.  {Brill 
V.  Wright,  112  N .  Y.  136  ;  Hoyt  v.  JToyt,  85  id.  146 ;  Briggs 
V,  Carroll,  117  id.  292.)  Even  though  there  is  a  valid  power 
of  sale,  if  the  legacies  are  not  chargeable  upon  the  land  there 
can  be  no  execution  of  the  power  for  the  purpose  of  paying 
legacies,  and  the  finding  to  that  effect  is  erroneous,  and  this 
Fifty-second  street  property  should  not  be  sold.  {Hoyt  v. 
Bbyt,  85  N.  Y.  146.) 

Maynard,  J.  Mrs.  Broderick  died  in  1890  leaving  a  will 
and  five  codicils,  the  judicial  construction  of  which  is  sought 
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in  this  action.  She  was  the  owner  of  number  227  East  Fifty- 
second  street,  New  York  city ;  and  the  principal  contention 
of  the  parties  involves  the  question  whether  a  power  of  sale 
of  this  property  is  given  to  her  executor.  In  the  will  she 
bequeathed  to  various  legatees  sums  aggregating  $27,00Q, 
including  a  legacy  of  $5,000  to  her  only  heir  at  law,  an  infant 
grandson.  There  was  no  residuary  clause,  and  in  the  last 
paragraph  she  appointed  an  executor,  but  did  not  confer  upon 
him  a  power  of  sale  in  express  terms.  The  second  paragraph 
of  the  will  reads  as  follows :  "  Until  the  sale  and  conveyance 
of  said  premises  by  my  executor  as  hereinafter  provided,  I 
give  and  devise  unto  my  sister,  Catherine  Denny,  the  use  of 
the  top  floor  of  the  house  and  premises  known  as  No.  227 
East  Fifty-second  street.  New  York  city,  free  of  rent." 

In  tJie  codicils  she  revoked  legacies  to  the  amount  of  $13,500, 
and  in  the  last  one,  executed  three  days  before  her  death,  she 
inserted  the  following  residuary  clause :  "  All  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  personal,  and  where- 
soever situated  I  give,  devise  and  bequeath  to  my  grandson, 
Joseph  H.  Brennan,  absolutely  forever." 

The  final  result  of  her  testamentary  efforts  was  to  bequeath 
general  legacies  to  the  amount  of  $13,500,  and  to  give  the 
grandson  the  entire  residuary  estate  in  addition  to  the  legacy 
of  $5,000.  All  the  legacies  were  given  to  near  relatives  except 
$1,000  bequeathed  for  charitable  purposes.  Her  net  personal 
estate  did  not  exceed  $3,000.  The  Fifty-second  street  property 
is  valued  at  $12,000,  and  she  owned  the  equity  in  a  lot  in  139th 
et.  worth  $2,000.  If  the  executor  has  authority  to  sell  the 
premises  in  52nd  st.  the  legacies  can  be  paid  in  full  and  leave 
for  the  residuary  legatee  a  surplus  of  $1,500  and  the  lot  in 
139th  street. 

The  Special  Term  decided  that  there  was  an  implied  power 
of  sale  given  to  the  executor,  but  the  General  Term  reversed 
the  judgment  in  this  respect,  and  the  executor  has  appealed: 

It  is  evident  that  the  testamentary  plan  which  the  testatrix 
had  formulated  in  her  own  mind  contemplated  the  grant  of  a 
power  of  sale  to  her  executor.     If  the  form  adopted  to  express 
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her  intention  is  ambiguous  or  incomplete  the  intent  neverthe- 
less should  prevail.  Formal  words  are  not  necessary  to  create 
a  power  and,  to  quote  the  language  of  Sugden,  "  However 
obscurely  in  a  will  the  intention  may  be  expressed,  yet  if  it 
appears  that  a  power  of  sale  was  intended,  a  sale  will  be  sup- 
ported." (8th  ed.,  p.  425,  §  7.)  If  the  authority  to  sell  is 
eliminated  from  the  second  paragraph  it  is  diiBcult  to  give  its 
provisions  a  rational  interpretation.  The  limitation  which  she 
placed  upon  her  sister's  right  of  occupancy  pre-suppoees  the 
existence  of  the  authority.  It  is  certain  that  she  did  not 
intend  that  Mrs.  Denny  should  have  the  use  of  a  part  of  the 
premises  for  life,  or  that  it  should  vest  in  her  and  her  heirs  in 
fee ;  and  yet  the  one  conclusion  or  the  other  must  follow  if 
the  right  of  the  executor  to  sell  is  denied.  The  clause  might 
well  be  paraphrased  in  the  language  of  the  testatrix  without 
violence  to  its  meaning  so  as  to  read :  '^  I  intend  that  my 
executor  shall  sell  and  convey  my  52nd  street  property  and 
until  sold  and  conveyed  by  him,  I  give  the  use  of  the  top 
floor  to  my  sister,  Mrs.  Denny."  There  is  scarcely  room  for 
doubt  that  this  was  the  thought  which  she  attempted  to 
express,  and  she  put  it  in  words  which  do  not  differ  from  it  in 
legal  significance  and  effect.  It  is  too  narrow  a  view  of  this 
clause  to  say  that  its  principal  or  primary  object  was  to  make 
a  temporary  provision  for  her  sister.  Wliat  was  in  her  mind 
apparently  when  she  undertook  to  frame  it  was  the  disposition 
of  the  entire  premises.  She  knew  that  if  her  will  was  to  be 
carried  out  they  must  be  sold  and  converted  into  money  in 
order  to  pay  the  general  legacies,  and,  anticipating  that  some 
period  of  time  must  necessarily  elapse  after  her  death  before 
the  sale  could  be  had,  she  desired  that  her  sister  might  occupy 
a  part  of  the  property  meanwhile  free  of  rent.  The  provis- 
ion for  the  sister  was  incidental  to  the  main  purpose  which  she 
wanted  to  accomplish.  In  the  preceding  paragraph  she  had 
given  Mrs.  Denny  a  legacy  of  $3,000.  It  appears  from  the 
second  codicil,  executed  eighteen  months  afterwards,  that  the 
sister  had  died  in  the  meantime,  and  in  the  codicil  she  revokes 
the  legacy    and    makes    other    disposition    of    the    money 
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bequeathed;  but  the  second  paragraph  is  not  touched.  It 
may  be  assumed  that  it  would  also  have  been  revoked  if  it  had 
been  regarded  as  containing  nothing  more  than  a  provision  for 
the  sister. 

If  the  phrase,  "as  hereinafter  provided,"  had  not  been 
interpolated  into  paragraph  two  there  would  have  been  no 
ground  for  controversy.  But  the  sense  is  complete  vdthout 
these  words,  and  they  may  be  rejected  as  redundant.  They 
must  be  so  regarded  if  their  retention  will  have  the  effect  to 
render  the  entire  provision  nugatory.  Whether  qualifying  or 
descriptive  they  must  be  subordinated  to  the  main  purpose  of 
the  author  of  the  paragraph.  It  is  difficult  to  determine  exactly 
what  office  they  were  intended  to  perform.  They  may  be  con- 
strued as  indicative  of  an  intent  to  confer  express  authority  to 
sell  in  some  subsequent  clause,  but  which  was  unintentionally 
left  out.  They  may  have  reference  to  the  time  and  manner  of 
sale,  and  other  directions  as  to  the  exercise  of  the  power  which 
the  testatrix  then  expected  to  give,  but  which  she  afterwards 
decided  to  omit.  Or  they  may  be  restricted  in  their  applica- 
tion to  the  subsequent  appointment  of  the  executor,  who  had 
not  yet  been  named,  and  for  whose  appointment  provision  was 
thereafter  to  be  ntiade  in  the  instrument.  It  is  noteworthy 
that  whichever  view  is  taken  of  the  meaning  of  this  phrase 
the  cardinal  question  of  intent  is  not  disturbed.  They  all 
assume  that  a  sale  was  intended  and  are  consistent  only  w^ith 
the  existence  of  a  power  to  effect  it.  It  is  urged  that  this 
phrase  may  have  been  used  because  the  testatrix  intended  to 
make  a  codicil  in  which  a  power  of  sale  would  be  conferred, 
and  that  she  subsequently  changed  her  mind  in  this  respect. 
But  such  a  presumption  is  not  admissible.  The  will  at  the 
time  of  its  execution  must  be  assumed  to  be  the  completed 
testamentary  act  of  the  maker.  It  is  not  to  be  presumed  that 
she  then  intended  to  supplement  it  by  further  directions  for 
the  disposition  of  her  estate,  but  rather  the  contrary.  The 
execution  of  a  codicil  is  indicative  either  of  a  change  of  cir* 
cumstances  or  a  change  of  intent  occurring  after  the  execution 
of  a  will,  which  leads  to  a  corresponding  change  in  its  pro- 
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Tisions.  This  is  strikinglj  exemplified  in  the  case  at  bar.  The 
codicils  are  mainly  devoted  to  a  revocation  of  general  legacies. 
The  amount  thus  bequeathed  is  cut  down  one-half.  It  is  evi- 
dent that  after  the  will  was  made  the  testatrix  discovered  that 
she  had  overestimated  the  value  of  her  estate,  or  that  there 
had  been  an  unexpected  shrinkage  in  its  value,  and  she  reduces 
the  amount  given  in  general  legacies  accordingly. 

In  determining  whether  a  power  of  sale  was  intended,  it  is 
important  in  a  doubtful  case  to  ascertain  whether  the  general 
scheme  of  the  will  seems  to  require  it.  Here,  if  the  power 
does  not  exist,  the  legacies  must  abate  to  the  extent  of  nearly 
four-fifths  of  their  amount.  While  a  mere  deficiency  of  per- 
sonal estate  for  the  payment  of  legacies  will  not  of  itself  be 
sufficient  to  raise  a  power  of  sale,  yet  where  words  are  used 
fairly  expressive  of  an  intent  that  the  executor  shall  sell,  but 
their  import  is  uncertain  or  equivocal,  the  necessity  of  a  sale, 
in  order  to  give  full  effect  to  the  will  of  the  testator,  may 
properly  be  permitted  to  have  great  weight  in  the  construc- 
tion of  the  instrument. 

We,  therefore,  think  the  decision  of  the  learned  judge  at 
special  term  was  right  in  holding  that  the  executor  had 
power  to  sell,  and  it  is  not  important  to  determine  whether 
the  power  is  imperative  or  not.  The  executor  is  seeking 
to  enforce  it,  and  when  executed  the  real  property  will  be 
-converted  into  personalty,  and  tlms  rendered  available  for  the 
'general  purposes  of  administration,  including  the  payment  of 
debts  and  legacies.  {Erwin  v.  Loper^  43  Is .  Y!  521 ;  Matter 
of  Hood,  85  id.  561 ;  Glacnis  v.  Fogel,  88  id.  434 ;  Matter 
of  Powers,  124  id.  361 ;  In  re  Gmitert,  136  id.  109.) 

The  judgment  of  the  general  term  must  be  reversed,  and 
that  of  the  special  terra  affirmed,  with  costs  to  the  plaintiff 
and  the  infant  defendant  Brennan  in  this  court  and  at  gen- 
eral term,  to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  reversed. 
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Frances  D.  Hall  et  al.,  as  Trustees,  etc.,  Eespondents,  v»       \l±}_J^^ 
Fanny  Brennan  et  al.^  as  Executors,  et  al.,  Appellants. 

In  an  action  upon  a  promissory  note  executed  by  B.,  defendants'  testator, 
which  by  its  terms  became  due  September  21,  1881,  these  facts 
appeared :  The  maker  died  August  12,  1887.  Letters  testamentary 
were  issued  March  28,  1889.  The  action  was  commenced  March  21, 
1890.  Held,  that  the  action  was  not  barred  by  the  Statute  of  Limita- 
tions ;  that  the  deuth  of  the  maker  operated  under  the  Code  of  Civil 
Procedure  (g  408)  to  suspend  the  running  of  the  statute  for  eighteen 
months,  which  time  expired  on  February  18.  1889,  and  then  the  statute 
again  began  to  run,  and  the  creditor  had  the  benefit  of  whatever 
remained  of  the  time  limited,  t.  e.,  forty  days,  which  time  would 
have  expired  March  25,  1889;  but  as  before,  but  within  six  months  of 
that  date,  letters  testamentary  were  issued  plaintiffs  had  one  year  from 
their  issuance  within  which  to  commence  their  action;  that  whatever 
interpretation  might  be  given  to  the  provision  of  the  **  Construction 
Act"  (g  25,  chap.  677,  Laws  of  1892),  which  defines  the  meaning  of  the 
term  "year"  when  used  in  a  statute  to  be  twelve  months,  the  case  was 
to  be  governed  by  the  provision  of  the  Revised  Statutes,  in  force  at  the 
eonunencement  of  the  action,  which  provides  that  the  term  year  shall 
be  taken  to  consist  of  865  days  (1  R.  S.  606,  §  8). 

Reported  below,  64  Hun,  894. 

(Argued  December  8,  1898;  decided  December  19,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  July  2,  1892,  which  aflSrmed  a  judg- 
ment in  favor  of  plaintiils  entered  upon  a  decision  of  the 
-court  on  trial  at  Special  Term. 

This  action  was  brought  to  recover  upon  a  promissory  note 
made  by  George  B.  Bixby,  defendants'  testator. 

The  promissory  note  sued  upon  was  made  by  defendants' 
testator  of  the  date  of  September  17,  1880,  and  became  due 
by  its  terms  on  September  20,  1881.  The  limitation  of  six 
years  for  the  commencement  of  an  action  would  liave  expired 
September  2l8t,  1887.  The  maker  died  August  12th,  1887. 
Letters  testamentary  were  issued  March  23rd,  1889.  This 
action  was  commenced  March  21st,  1890.  The  defense  that 
it  was  barred  by  the  Statute  of  Limitations  was  overruled  at 
SioKELs  —Vol.  XC V.        62 
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the  Circuit,  and  the  judgment  entered  for  the  plaintiffs  was 
affirmed  at  the  General  Term.  The  defendants  have  appealed 
from  the  judgment  of  affirmance  to  this  court. 

J.  W.  Houghton  for  appellant.  The  judgments  of  the 
courts  below  cannot  be  sustained  upon  the  theory  adopted  by 
the  trial  court,  that  the  Statute  of  limitations  was  suspended 
from  the  death  of  fiixbj  to  the  issue  of  letters  testamentary 
upon  his  estate.  (Code  Civ.  Pro.  §§  403,  414,  2668,  2672, 
2673 ;  Erigd  v.  Fkher^  102  N.  Y.  400  ;  Sanford  v.  Sanfardy 
62  id.  553 ;  Christophers  v.  Garr^  6  id.  61 ;  Frost  v.  Frosty 
4  Edw.  Ch.  733,  740;  Chapman  v.  Fonda,  24  Hun,  130; 
Church  V.  Olendorfy  49  id.  439  ;  Angell  on  lim.  §  56 ; 
Freake  v.  Cranefeldt^  3  Myl.  &  Craig,  500  ;  Wenmarb  v.  M, 
Ins,  Co,,  13  Wend.  267.)  If  letters  were  not  issued  until 
after  the  expiration  of  the  six  years  and  the  eighteen  months, 
added  because  of  the  death  of  Bixby,  or  until  after  the  expira- 
tion of  the  seven  years  and  a  half,  the  note  then  being  barred, 
subsequent  issue  of  letters  testamentary  did  not  have  the 
effect  of  revi\dng  it,  and  plaintiffs  did  not  have  one  year 
after  the  issue  of  letters  in  which  to  bring  their  action.  {San- 
f<yrd  V.  Sanford,  62  N.  Y.  553,  556  ;  Chapman  v.  Fonda,  24 
Hun,  130 ;  Church  v.  Olendorf,  49  id.  439.)  The  judgment 
cannot  be  sustained  upon  the  theory  contended  for  by  the 
plaintiffs,  that  letters  testamentary  being  issued  March  23, 
1889,  were  within  the  life  of  the  note  (after  allowing  the 
eighteen  months  after  the  death  of  Bixby),  and,  hence,  that 
they  had  the  one  year  allowed  by  the  second  paragraph  of 
section  403  in  which  to  bring  their  suit,  and,  therefore,  were  in 
time  in  bringing  it  March  21, 1890.  {lioehn^  v.  K,  L,  Ins, 
Co,,  63  N.  Y.  160 ;  Story  on  Prom.  Notes,  §  213  ;  Acker  v. 
Acker,  81  N.  Y.  143,  147 ;  Church  v.  OUndorf,  49  Hun, 
439 ;  Chapman  v.  Fonday  24  id.  130 ;  In  re  Kendrick,  107 
N.  Y.  104,  108;  ReynoUU  v.  CoUlns,  3  Hill,  36,  37;  Honyea 
V.  Bahcock,  24  Wend.  488 ;  Buckland  v.  Chapin,  1  Lans. 
449;  Arnold  v.  Doxcning,  11  Barb.  556.)  The  plaintiffa 
cannot  sustain  their  judgment  on  the  ground  that  the  proof 
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and  the  answer  ehow  payment  by  Bixby,  throngh  Slocum,  on 
the  note  iji  December,  1883.  (107  N.  Y.  104 ;  GuUdersleve 
V.  Landon^  73  id.  609 ;  Z.  0.  If.  Bank  v.  Judsouy  122 
id.  278,  283.) 

Matthew  JBide  for  respondents.  The  action  was  brought 
within  the  time  prescribed  by  statute.  {C.  Bank  v.  Tomfi- 
send,  87  N.  Y.  8;  Outhout  v.  BaUard,  41  Barb.  33; 
McOraw  v.  Walker,  2  Hilt.  404 ;  Be7nu  v.  Leonard,  118 
Mass.  502 ;  Snyder  v.  Warren,  2  Cow.  518 ;  Blunt  v.  Hyelop, 
8  A.  &  £.  577;  Ex  parte  Dean,  2  Cow.  605;  Vandenburgh 
V.  Van  Renesdaer,  6  Paige,  147 ;  Beckley  v.  Wilson,  3  Pick. 
458 ;  Windsor  v.  China,  4  Qreenl.  298 ;  Cornell  v.  Molton,  3 
Den.  12 ;  Code  Civ.  Pro.  §  788.)  Under  the  last  clause  of 
section  403  of  the  Code,  plaintiffs  had  one  year  after  letters 
testamentary  were  issued,  within  which  to  bring  their  action. 
{Scoville  V.  ScoviUe,  45  Barb.  517.)  During  the  period 
between  Bixby's  death  and  the  issuing  of  letters  testa- 
mentary, the  commencement  of  the  action  was  stayed  by 
statutory  prohibition,  and,  therefore,  this  period  was  no  part 
of  the  time  limited  for  the  commencement  of  the  action. 
(Code  Civ.  Pro.  §  406 ;  Church  v.  Olendorf,  49  Hun,  439  ; 
Mead  v.  Jenkins,  95  N.  Y.  31 ;  Brehen  v.  Mayor,  etc.,  104 
id.  186 ;  Braun  v.  Sauerwein,  10  Wall.  218 ;  U.  S.  v.  WHey, 
11  id.  508.)  The  payment  of  interest  made  by  Slocum 
with  Bixby's  money  in  1883,  took  the  case  out  of  the  statute 
38  to  Bixby.  It  was  in  fact  Bixby's  payment,  made  by  Slocum 
for  him.  {F.  N.  Bank  v  BaUou,  49  N.  Y.  155 ;  McDonald 
V.  McDonald,  28  N.  Y.  S.  R.  18.) 

Gray,  J.  We  think  the  judgments  below  were  right.  It 
IB  perfectly  clear  that  the  action  was  commenced  within  the 
time  limited  by  the  statute,  as  a  brief  consideration  of  its  pro< 
visions  and  of  the  facts  will  show.  At  the  time  of  the  death 
of  the  maker  of  this  note,  the  six  years  had  not  run  out  by 
forty  days.  The  event  of  his  death  operated,  under  section 
408  of  the  Code  of  Civil  Procedure,  to  suspend  the  running 
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of  the  Statute  of  Limitations  upon  the  liability.  That  section 
explicitly  provides  that  the  term  of  eighteen  months  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
against  the  executor  or  administrator.  The  eighteen  montlis 
mentioned,  being  computed  as  calendar  months,  expired  on 
February  13th,  1889 ;  under  the  familiar  rule  that,  in  the  com- 
putation of  time,  the  day  of  the  date  of  the  event  from 
which  time  runs  is  excluded.  When  the  suspension,  caused 
by  the  intervention  of  the  statutory  provision  referred  to, 
was  at  an  end,  on  February  13th,  the  running  of  the  sixth 
year  was  resumed.  Of  that  year  there  had  remained  just 
forty  days,  when  testator  died,  and  if  we  compute  that  period 
of  time  from  February  13th,  1889,  we  are  brought  down  to 
March  25th,  1889.  But  on  March  23rd  letters  testamentary 
had  been  issued  upon  testator's  estate,  and,  under  section  403 
of  the  Code,  the  plaintiffs  had  one  year  thereafter  to  com- 
mence their  action.  That  section  provides  that  if  letters  are 
not  issued  at  least  six  months  before  the  expiration  of  the 
time  to  bring  the  action,  as  extended  by  the  eighteen  months, 
the  term  of  one  year  after  their  issuance  is  not  a  part  of  the 
statutory  limitation  of  time.  As  the  limitation  of  time 
expired,  as  I  have  shown,  on  March  23rd,  the  failure  to  issue 
letters  six  months  before  that  date  operated  to  give  the  plain- 
tiffs one  year  more  from  their  actual  issuance,  within  which 
to  commence  their  action.     This  they  did. 

According  to  the  appellants'  contention,  we  should  not  add 
the  number  of  days  which  remained,  at  testator's  death  in 
August,  1887,  to  complete  the  full  sixth  year;  upon  the 
theory  that  what  the  statute  contemplated  was  simply  to  add 
eighteen  months  to  the  six  years  and,  thus,  to  limit  the  com- 
putation of  the  whole  time,  within  which  an  action  must  be 
commenced,  to  seven  years  and  six  months  from  the  day 
when  the  note  might  have  been  sued  upon.  Upon  this 
theory  the  seven  years  and  six  months  would  have  expired  on 
March  21st,  1889,  or  two  days  before  the  issuance  of  letters 
testamentary.  The  difference,  as  it  is  easily  seen,  arises  from 
the  number  of  days  being  less  in  the  month  of  February,  than 
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in  the  month  of  August.  The  basis  of  the  contention  of  the 
appellants  is  that  section  403  is  to  be  construed  as  requiring 
letters  to  issue  before  the  expiration  of  the  time  to  bring  the 
action,  in  order  that  the  creditor  may  have  the  benefit  of  the 
extension  of  one  year  thereafter,  and,  hence,  the  additional 
year  mentioned  in  the  section  should  not  be  allowed  here. 
It  is  unnecessary  to  consider  how  correct  is  tlie  construction 
thus  attempted  to  be  given  to  the  section ;  it  suflSces  to  say 
that  the  language  of  the  provision  in  the  section,  respecting 
the  term  of  eighteen  months  after  the  death  of  the  person,  is 
so  clear  as  to  be  susceptible  of  but  one  meaning.  If  the 
eighteen  months  are  not  a  part  of  the  time  limited  for  the 
commencement  of  an  action,  as  it  reads,  then,  when  the  death 
occurs,  the  operation  of  the  Statute  of  Limitations  is  imme- 
diately suspended,  or  cut  off,  and  whatever  then  remained  of 
the  time  limited,  necessarily,  must  still  remain  when  the  sus- 
pension ceases. 

Whatever  interpretation  we  might  give  to  the  "  Construc- 
tion Act "  of  1892,  which  appellants  cite  and  which  defines- 
the  meaning  of  the  term  year  to  be  twelve  months,  when  used 
in  statute,  or  contract,  the  provision  of  the  Revised  Statutes, 
in  force  at  the  time,  was  that  the  term  year  should  be  taken  to 
consist  of  365  days.  (1  R.  S.  606,  §  3.)  Upon  that  statutory 
provision  the  plaintiffs  had  the  right  to  rely,  and,  admitting 
that  by  the  repeal  of  that  provision  of  the  statute  a  different 
computation  might  become  necessary,  the  legislative  act  could 
not  operate  to  affect  a  valuable  right  which,  by  force  of  the 
statutes  in  existence,  had  become  vested  in  a  person.  ^  It  was, 
therefore,  within  these  plaintiffs'  rights  to  compute  the  time 
remaining  of  the  six  years,  after  the  expiration  of  the  eighteen 
months  of  suspension,  by  the  number  of  days  which  were  left 
of  the  sixth  year  when  interrupted  by  the  death  of  the  maker 
of  the  note. 

For  the  reasons  stated,  the  judgment  should  be  affirmed^ 
with  costs. 

All  concur. 

Judgment  affirmed. 
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Adolfo  Hegewisoh,  as  Eeceiver,  etc.,  v.  John  S.  Silyse, 

Bespondent. 

In  an  action  brought  by  plaintiff  as  receiyer  of  a  corporation,  an  order  of 
the  U.  S.  Circuit  Court,  appointing  him  receiver,  was  given  in  evi- 
dence. This  contained  a  condition  that  upon  filing  a  bond  as  prescribed, 
approved  by  the  court,  plaintiff  could  take  and  hold  the  property. 
There  was  no  direct  evidence  tliat  a  bond  was  filed,  but  it  appeared  that 
after  the  order  of  appointment,  upon  application  made  to  the  same  court 
and  Judge,  plaintiff  was  authorized  to  bring  an  action  in  the  Supreme 
Court  of  the  state  upon  the  claim  in  question,  and,  pursuant  to  such 
authority,  this  action  was  commenced ;  it  also  appeared  that  moro  than 
a  year  after  his  appointment  he  resigned  his  position  as  receiver.  HM, 
that  a  motion  to  dismiss  the  complaint  on  the  ground  that  no  bond  was 
filed  was  properly  denied  ;  that  it  was  a  reasonable  inference  that  the 
court,  when  it  granted  the  order  allowing  the  bringing  of  the  action, 
was  apprised  of  the  facts,  and  ascertained  that  plaintiff  had  duly  quali- 
fied as  receiver;  also  that  his  continuing  as  receiver  and  the  fact  that  the 
position  became  vacant  by  his  resignation,  implied  that  he  was  qualified. 

Also  hM,  that  the  appointment  of  a  successor  to  plaintiff  pending  the 
action  did  not  have  the  effect  to  suspend  its  prosecution  until  the 
substitution  of  the  new  receiver  as  plaintiff ;  that  the  provision  of  the 
Code  of  Civil  Procedure  (§  760)  providing  for  the  continuance  of  an 
action  brought  by  a  receiver,  in  case  of  his  removal,  by  his  successor, 
applied  only  to  statutory  receivers,  and  it  did  not  appear  that  plaintiff 
was  appointed  by  virtue  of  any  statute,  and  not  by  the  exercise  by  the 
court  of  general  equity  jurisdiction;  but  that  if  said  provision  applied 
the  substitution  of  the  new  receiver  was  not  jurisdictional,  and  the  case 
could  be  prosecuted  in  the  name  of  the  original  plaintiff,  until  and  unless 
a  substitution  was  applied  for  and  granted.    (Code  Civ.  Pro.  §  760.) 

(Argued  December  7,  1808;  decided  December  19,  1808.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  9,  1893, 
which  reversed  an  order  made  at  Circuit  granting  a  motion  for 
a  new  trial. 

This  action  was  brought  by  plaintiff  as  receiver  of  the 
United  States  Rolling  Stock  Company,  to  recover  upon  a 
promissory  note  given  to  plaintiff  by  the  Decatur  and  Nash- 
ville Improvement  Company,  and  indorsed  by  defendant. 
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The  complaint  averred  the  making  of  the  note,  its  indorse- 
ment by  the  defendant,  its  delivery  for  value  before  maturity 
to  the  United  States  Rolling  Stock  Company,  its  presentation 
and  demand  for  payment  when  due,  the  refusal  of  the  maker, 
the  Decatur  and  Nashville  Improvement  Company,  to  pay  the 
same,  its  protest  and  the  service  of  notice  on  the  defendant. 
It  also  alleged  the  appointment  by  the  Circuit  Court  of  the 
United  States  for  the  southern  district  of  New  York,  on  the 
25th  day  of  November,  1890,  of  the  plaintiff  as  receiver  of 
the  United  States  Rolling  Stock  Company,  in  an  action  pend- 
ing therein,  the  ownership  of  the  note  by  the  plaintiff  as 
receiver,  and  that  on  the  9th  day  of  February,  1891,  before 
the  commencement  of  the  action,  an  order  was  duly  made  by 
the  court  by  whicli  the  receiver  was  appointed,  authorizing 
him  to  commence  an  action  on  the  note  in  the  Supreme 
Court  of  the  State  of  New  York,  and  the  complaint  contains 
other  formal  allegations  with  a  demand  of  judgment  against 
the  defendant. 

The  answer  admitted  the  making  and  delivery  of  the  note, 
and  that  notice  of  protest  was  given  to  the  defendant,  and 
denied  any  knowledge  or  information  sufficient  to  form  a 
belief  of  the  appointment  of  the  plaintiff  as  receiver  of  the 
United  States  Rolling  Stock  Company.  The  answer  for 
another  defense  set  up  substantially  that  the  note  was  indorsed 
by  the  defendant  for  the  accommodation  of  the  United  States 
Rolling  Stock  Company  and  without  consideration.  On  the 
trial  there  was  no  attempt  to  sustain  the  defense  last  stated. 
The  defendant  gave  no  evidence  and  there  is  no  dispute  upon 
the  evidence  that  the  note  was  a  valid  claim  in  the  hands  of 
the  Rolling  Stock  Company. 

On  the  conclusion  of  the  testimony  the  defendant's  counsel 
moved  to  dismiss  the  complaint  upon  several  grounds  separ 
rately  stated.  The  proceedings  on  this  motion  are  stated  in 
the  record  and  are  as  follows : 

"  Mr.  McKewan. — I  move  to  dismiss  the  complaint  on  the 
ground  that  the  plaintiff  has  not  proven  facts  aufficient  to 
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constitute  a  cause  of  action.  I  move  to  dismiss  the  complaint 
on  the  further  ground  that  the  plaintiff  in  this  action  is  not 
the  real  party  in  interest. 

^^  I  move  to  dismiss  the  complaint  on  the  further  ground 
that  the  plaintiff  has  omitted  to  prove  the  filing  of  his  bond 
as  receiver. 

"  I  move  to  dismiss  the  complaint  on  the  further  ground 
that  the  United  States  court  has  no  jurisdiction  to  make  an 
order  permitting  this  action  to  be  prosecuted  in  this  court. 

"  The  Coubt. — That  motion  is  denied.  Exception  by  the 
defendant 

"  Counsel. — I  move  to  dismiss  the  complaint  on  the  further 
ground  that  the  evidence  discloses  the  fact  that  the  said  party 
in  interest  and  the  present  receiver  is  Mr.  William  0.  Lane 
instead  of  Mr.  Hegewisch,  the  party  suing. 

"  Mr.  Guthrie  argues  in  opposition  to  the  motion  to  dismiss.. 

"  Motion  to  dismiss  granted. 

*'  Exception  by  plaintiff. 

"Jury  discharged." 

The  plaintiff's  counsel  thereupon  moved  for  a  new  trial 
upon  the  minutes.  The  trial  judge  subsequently  granted  the 
motion,  and  from  the  order  granting  the  motion  the  defend- 
ant appealed  to  the  General  Term,  which  reversed  the  order, 
and  from  the  order  of  reversal  the  appeal  is  taken. 

Other  facts  are  stated  in  the  opinion. 

Charles  Steele  for  appellant.  Under  sections  756  and  766 
of  the  Code  of  Civil  Procedure  the  substitution  of  the  new 
receiver  was  optional  but  not  necessary.  (  Wood  v.  Kroll^  43 
Hun,  328,  331 ;  McNainara  v.  Har^^is^  4  Civ.  Pro.  Eep.  76 ; 
Mowry  v.  Peety  7  Abb.  [N.  C]  195 ;  Colegrove  v.  Breed,  2 
Den.  125;  Manchester  v.  Herrington,  10  N.  Y.  164;  Farn- 
hann  v.  Benedict^  29  Hun,  44 ;  BeUinger  v.  Birge^  54  i<i. 
511 ;  Griggs  v.  Crriggs^  66  Barb.  287.)  This  appeal  is  from 
the  order  granting  the  new  trial ;  and  it  is  only  the  question.* 
which  were  presented  by  the  motion  resulting  in  that  order 
which  can  be  considered  here.    {Thayer  v.  Marshy  75  X.  Y. 
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340.)  Even  if  proof  of  the  filing  of  the  receiver's  bond  in  the 
United  States  Circuit  Court  was  necessary,  there  was,  never* 
theless,  Buf^aient  prima  facie  evidence  that  the  receiver  had 
filed  the  same.  {Morgcm  v.  Potter^  17  Hun,  403 ;  Under- 
wood V.  Sutcliffe^  10  id.  453 ;  Wright  v.  Nostrandy  94  N.  Y. 
31 ;  Atty.'Gen.  v.  G.  M,  Z.  Ins.  Co.,  77  id.  272 ;  Stanley  v. 
N.  U.  Bank,  115  id.  122 ;  BamJc  of  U.  S.  v.  Da/ndridge,  12 
Wheat.  64 ;  Mwndeville  v.  Reynolds,  68  K  T.  528 ;  J..  Im. 
Go,  V.  Barna/rd,  96  id.  525;  Smith  v.  Mayor,  etc,,  67 
Barb.  223 ;  Lelamd  v.  Cameron,  31  N.  T.  115 ;  Nelson 
V.  Eaton,  26  id.  415 ;  Kent  v.  Q.  M.  Co.,  78  id.  159 ; 
P,  Bank  v.  St  Anthony* s  Church,  109  id.  512;  Wood 
V.  Morehouse,  45  id.  368-376;  Lawson  on  Pres.  Evid. 
47,  61,  62.)  The  defendant  in  this  action  cannot 
question  the  regularity  of  the  receiver's  appointment. 
{Tn  re  Jens&n  Co.,  128  N.  T.  550 ;  Tyler  v.  WiUis,  33  Barb. 
327 ;  Wright  v.  Nostramd,  94  N.  Y.  31.)  The  question  of 
the  regularity  of  the  receiver's  appointment  was  improperly 
raised  for  the  first  time  at  the  trial.  {McGeam  v.  M.  E.  li.  JS. 
Co.,  133  N.  Y.  9.)  The  other  grounds  urged  on  the  motion 
to  dismiss  are  untenable.  (Code  Civ.  Pro.  §§  488,  498,  499  ; 
Vanvmn  v.  Taylor,  59  Hun,  554 ;  Nam  v.  Oakley,  122  N. 
Y.  631 ;  Wright  v.  Wright,  54  id.  437 ;  Coffin  v.  G.  li.  Co., 
136  id.  655,  661 ;  Thayer  v.  Marsh,  75  id.  340.) 

J.  B.  McKewan  for  respondent.  It  was  error  to  make  the 
order  granting  a  new  trial  upon  exceptions,  under  section  999 
of  the  Code.  (  Yam,  Doren  v.  Horton,  19  Hun,  7 ;  HiU  v. 
Hotchkm,,  23  id.  414;  Emm^rick  v.  Hefferan,  33  id.  54; 
Laws  of  1889,  chap.  262.)  The  various  motions  to  dismiss 
the  complaint  were  properly  granted.  {In  re  C  J.  Co.,  128 
N.  Y.  550 ;  W.  U.  T.  Co.  v.  'Jewett,  115  id.  166.)  The  plaintifE 
has  no  right  to  continue  this  action.    (Code  Civ.  Pro.  §  756.) 

Andrews,  Ch.  J.    It  is  insisted  in  behalf  of  the  plaintiff 
that  the  complaint  was  dismissed  at  the  trial  on  the  sole  ground 
SioKBLs— Vol.  XCV.        53 
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that  he  was  not  the  real  party  in  interest,  and  that  the  only 
question  which  can  now  be  considered  arises  on  the  exception 
taken  by  the  plaintiflE's  counsel  to  the  ruling  of  the  trial  judge 
upon  this  point.  If  there  were  other  grounds  stated  in  the 
motion  which  were  well  founded,  these,  it  is  insisted,  cannot 
be  considered,  because,  having  been  overruled,  and  being  such 
that  if  the  motion  had  been  entertained  the  objection  might 
have  been  obviated  by  further  evidence,  it  would  be  unjust  to 
entertam  them  now  for  the  purpose  of  sustaining  the  order  of 
tiie  General  Term.  On  the  other  hand,  it  is  contended  in 
behalf  of  the  defendant  that  the  iinal  ruling  ot  the  trial  judge 
dismissing  the  complaint  proceeded  upon  a  reconsideration  of 
all  the  grounds  originally  urged,  and  was  not  based  alone  upon 
the  ground  last  stated  in  order  upon  the  motion  to  dismiss, 
and  that,  therefore,  all  the  questions  raised  were  before  the 
OenersJ  Term.  It  is  not  necessary  to  consider  this  point, 
since  we  are  of  opinion  that  neither  of  the  grounds  upon  which 
the  defendant  now  relies  to  sustain  the  order  originally  made 
dismissing  the  complaint  are  tenable. 

These  grounds  are  (1)  that  there  was  an  absence  of  evidence 
tending  to  show  that  the  plaintiff  had  filed  a  bond  as  receiver 
and  perfected  his  title  thereby,  so  as  to  enable  him  to  bring 
an  action,  and  (2)  that  a  successor  having  been  appointed 
intermediate  the  commencement  of  the  action  and  the  trial, 
the  action  could  not  be  further  prosecuted  until  the  new 
receiver  had  been  substituted  in  place  of  the  original  plaintiflL 
In  respect  to  the  first  ground,  it  is  to  be  observed  that  it 
was  presented  as  a  ground  for  non-suit,  and,  therefore,  if  there 
was  any  evidence  which  would  have  justified  an  inference 
that  the  plaintiflE  had  filed  a  receiver's  bond,  a  non-suit  on  this 
ground  could  not  be  sustained.  The  order  of  the  United 
States  court  appointing  the  plaintiflE  receiver  contained  the 
usual  provision  that  upon  filing  a  bond,  approved  by  the  court 
or  a  judge  thereof,  in  the  penalty  and  with  the  conditions 
specified,  he  should  take  and  hold  possession  of  the  property 
of  the  corporation  of  which  he  was  appointed  receiver.  There 
was  no  direct  evidence  that  a  bond  was  filed,  but  it  appeared 
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that  on  the  9th  day  of  February,  1891,  nearly  three  months 
after  the  order  appointing  the  plaintifi  had  been  made,  npon 
application  made  to  the  satne  court  and  judge  before  whom 
the  original  proceeding  was  taken,  the  plaintiff  was  authorized 
and  empowered  to  prosecute  an  action  in  the  Supreme  Court 
of  the  state  upon  the  claim  now  in  question,  and  pursuant  to 
Buch  authority  this  action  was  subsequently  commenced.  There 
was  no  suggestion  in  the  course  of  the  trial  that  the  bond  had 
not  been  filed  until  the  motion  to  dismiss  was  made  at  the  con- 
clusion of  the  evidence.  It  seemed  to  have  been  assumed  up  to 
this  time  by  both  parties  that  the  plaintiff  had  duly  qualified. 
The  defendant  himself  brought  out  the  fact  that  the  plaintiff 
Lad  resigned  his  position  as  receiver,  and  that  he  ceased  to  be 
receiver  on  the  20th  of  January,  1892,  implying  that  up  to  the 
time  of  his  resignation  he  was  the  duly  qualified  receiver  of 
the  corporation.  It  is  a  reasonable  inference  that  the  court, 
when  it  granted  the  order  to  sue,  was  apprised  of  the  facts 
affecting  the  plaintiff's  right  to  bring  the  action,  and  ascer- 
tained that  he  had  duly  qualified  as  receiver.  He  was  the 
oflScer  of  the  court,  and  the  order  made  pre-supposes  that  he 
had  perfected  his  title  by  filing  a  proper  bond.  So,  also,  his 
continuing  as  receiver,  and  the  fact  that  the  position  became 
vacant  by  his  resignation  more  than  a  year  after  his  appoint- 
ment, implies  that  he  had  qualified.  The  question  is  not  as  to 
the  weight  of  the  evidence,  but  whether  there  was  any  evi- 
dence tending  to  show  that  the  bond  was  filed.  We  think 
there  was,  and  that  a  non-suit  could  not  properly  have  been 
granted  upon  the  ground  suggested.  It  is  unnecessary  to  con- 
sider the  contention  of  the  plaintiff  that  the  defendant  could 
not  take  the  objection.  It  is  generally  true  that  an  order 
appointing  a  receiver  prescribes  that  a  bond  shall  be  filed 
before  the  receiver  assumes  to  intermeddle  with  the  property 
to  which  the  receivership  relates,  and  unless  this  provision  is 
waived  by  the  court,  or  by  a  party  in  interest  having  power  to 
dispense  with  the  bond,  the  receiver,  before  he  undertakes  the 
execution  of  the  trust,  must  give  security.  {In  re  Christian 
Jensen  Co.,  128  N.  Y.  550,  and  cases  cited.)    But  as  there 
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was  evidence  here  justifying  an  inference  that  the  bond  had 
been  filed,  the  point  that  the  defendant  coald  not  raise  the 
objection  is  not  involved. 

The  other  ground  upon  which  the  dismissal  of  the  complaint  is 
sought  to  be  justified  proceeds  upon  the  theory  that  the  appoint- 
ment of  a  successor  to  the  original  receiver  pending  the  action, 
suspended  its  further  prosecution  until  the  new  receiver  should 
be  substituted  as  plaintiff.  This  is  not  the  rule  in  such  a  case. 
Section  766  of  the  Code  is  relied  upon  to  sustain  the  contention 
of  the  defendant.  There  are  two  decisive  answers.  The  section 
applies  to  statutory  receivers  only,  and  there  is  no  sugges- 
tion that  the  appointment  of  the  receiver  in  this  case  was 
by  virtue  of  any  statute,  and  not  to  exercise  by  the  court  of 
its  general  equity  jurisdiction,  independent  of  any  statute. 
In  the  next  place,  if  section  766  applied  to  the  case,  the  sub- 
stitution of  the  new  receiver  was  not  jurisdictional,  but  the 
case  could  be  prosecuted  in  the  name  of  the  original  plaintiff, 
unless  one  of  the  parties  applied  for  a  substitution  under  that 
section.  This  was  the  construction  of  an  analogous  provision 
under  the  Revised  Statutes  (Sec.  14,  tit.  1,  ch.  7,  pt  3,  2  Rev. 
St.,  and  ch.  299,  sec.  3,  Laws  of  1832 ;  Colegrave  v.  Breedy  2 
Den.  125 ;  Manchester  v.  Herrington^  10  N.  Y.  164 ;  Board 
of  Escciae  v.  Carlinghousey  45  id.  249  ;  Griggs  v.  OriggSy  56 
id.  504.)  But  this  case  is  directly  within  section  756  of  the 
Code,  which  declares  that  "  in  case  of  a  transfer  of  interest  or 
devolution  of  liability,  the  action  may  be  continued  by  or 
against  the  original  party,  unless  the  court  directs  the  person 
to  whom  the  interest  is  transferred,  or  upon  whom  the  lia- 
bility is  devolved,  to  be  substituted  in  the  action,  or  joined 
with  the  original  party,  as  the  case  requires." 

We  think  the  complaint  was  improperly  dismissed  on  the 
trial,  and  that  the  order  granting  a  new  trial  was  proper. 

This  leads  to  a  reversal  of  the  order  of  the  General  Term, 
and  an  affirmance  of  the  order  granting  a  new  triaL 

All  concur. 

Order  reversed. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Executors,  etc.,  of  Fbedebioe  D.  Hodgman,  Deceased. 

H.  died  leaving  a  will  by  which  he  devised  to  his  wife  certain  real  estate 
and  gave  to  her  $50,000,  which,  the  will  stated,  "  may  be  invested  in 
bank  stock,  Fort  Edward  and  Wyoming,  Iowa  and  in  bonds,"  the 
legacy  and  devise  to  be  accepted  "in  full  *  *  *  for  her  dower 
or  thirds  which  she  may  or  can  in  anywise  claim  or  demand."  The 
legacy  was  directed  to  be  paid  as  soon  after  the  testator's  death  ''as 
convenient"  to  his  executors.  The  widow  was  appointed  executrix 
and  three  others  executors.  About  sixteen  months  after  letters  testa- 
mentary were  issued  the  widow  received  150,000,  mostly  in  the  bank 
stock  referred  to,  the  balance  in  cash,  and  she  gave  a  receipt  "  for  the 
amount  of  the  legacy."  Upon  settlement  of  the  account  of  the  execu- 
tors, the  widow  claimed  dividends  which  had  been  received  by  the 
executors  on  the  stock  transferred  to  her.  Held,  untena1;>le,  as  the  legacy 
was  not  specific  but  general. 

Also  AM,  that  the  widow  was .  not  entitled  to  interest,  as  nothing  in 
the  case  indicated  that  the  payment  of  her  legacy  was  unduly 
postponed. 

The  widow  also  made  a  claim  for  commissions  as  executrix;  she  took 
no  charge  of  the  estate,  and  in  the  progress  of  a  settlement  between 
the  parties  interested  she.  was  paid  and  accepted  $858,  which  she 
described  as  "my  fee  as  executrix  of  said  estate."  Held,  that  this 
allowance  having  been  approved  by  the  surrogate  and  the  (General  Term, 
would  not  be  reconsidered  here. 

The  widow  claimed  as  distributee  a  share  in  certain  lapsed  legacies.  HM, 
untenable;  that  any  such  right  was  lost  when  she  elected  to  take  the 
provision  made  for  her. 

The  widow  alone  appealed.  jHJsW,  that  beyond  the  questions  considered, 
which  affected  her  individually,  she  had  no  authority  to  proceed  on  the 
appeal  as  champion  of  those  who  submitted  to  the  decree. 

While  it  may  be  the  duty  of  one  of  several  executors  to  call  his  co-execu- 
tors to  accoimt,  when  he  has  brought  into  the  proceeding  for  an  account- 
ing all  persons  interested  he  has  no  further  duty  in  their  behalf,  and  is 
not  interested  in,  and  may  not  appeal  from,  the  decree,  save  so  much 
thereof  as  affects  his  own  rights. 

The  law  does  not  recognize  an  overpayment  by  an  executor  to  a  legatee, 
and  does  not  permit  him,  on  settlement  of  his  accounts,  to  credit  him- 
self with  such  an  overpayment. 

While,  it  seem8,  an  executor  may,  at  least  in  equity,  recover  back  an  over- 
payment to  a  legatee  where  there  are  circumstances  excusing  the  mis- 
take, this  may  not  be  done  where  the  executor  not  only  made  the 
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payment  voluntarily,  but,  on  an  accounting,  claimed  credit  and  was 
allowed  for  it  as  a  just  and  proper  charge  against  the  estate. 
Reported  below,  69  Hun,  484. 

(Argued  December  5,  1898 ;  decided  December  19,  1898.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  9,  1893, 
which  modified,  and  aflSrmed  as  modified,  a  decree  of  the  sur- 
rogate of  Washington  county  settling  the  accounts  of  the 
executors  of  Frederick  D.  Hodgman,  deceased,  and  of  the 
executors  of  deceased  executors  of  said  decedent. 

The  appeal  was  by  Mary  E.  Hodgman,  as  executrix,  also 
individually  as  the  widow  of  the  decedent  and  as  legatee. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  S.  Foote  for  appellant.  Appellant  has  the  right  to 
appeal.  (Code  Civ.  Pro.  §§  1837,  1841,  2732,  2743;  Beach 
V.  Gregory,  2  Abb.  Pr.  203,  209;  3  id.  78;  Martin  v. 
Kcmovse,  2  id.  392 ;  Baches  v.  Hathom,  78  N.  Y.  222;  Sa/nr 
ford  V.  Sanford,  58  id.  67 ;  WiUcox  v.  Smith,  26  Barb.  316; 
Murtha  v.  Curley,  92  N.  Y.  453 ;  In  re  Hood,  30  Him,  472; 
Bevan  v.  Cooper,  72  N.  Y.  328 ;  StilweU  v.  Carpenter,  59  id. 
414 ;  In  re  Accounting  UnderhiM,  117  id.  471 ;  In  re  Wag- 
ner, 119  id.  36 ;  Colgan  v.  Durvne,  50  Hun,  443 ;  BuUer  v. 
Johnson,  111  N.  Y.  204;  Dickison  v.  Reynolds,  48  Mich, 
158 ;  Peck  v.  Sherwood,  56  N.  Y.  615 ;  Thompson  v.  Mott,  2 
Dem.  154 ;  Kedf.  Law  &  Pr.  744 ;  In  re  Consulas,  95  N.  Y. 
340 ;  Buchan  v.  Rvntoul,  70  id.  1.)  Mrs.  Yates  is  entitled  to 
receive  the  amount  of  dividends  paid  on  the  stock  transferred 
to  her  between  the  dates  of  testator's  death  and  her  receipt 
of  the  stock.  Also  the  dividend  received  by  Hitchcock, 
executor,  which  accrued  July  1,  1875,  subsequent  to  sudi 
receipt.  Also  interest  similarly  on  the  balance  of  cash 
then  paid  her.  Also  interest  from  said  date  on  the  total. 
(Parkinson  v.  Parkinson,  2  Bradf .  77 ;  Wetmore  v.  Peck, 
66  How.  Pr.  54  ;  Williamson  v.  WiUiwmson,  6  Paige,  305 ; 
In  re  Coomhs,  3  Dem.  348;  Williams  on  Exrs.  1003,  1221; 
Cooke  V.  Meeker,  36  K  Y.  18,  20,  21,  24 ;  Thorn  v.  Oarner, 
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113  id.  198  ;  Brovm  v.  Knapp^  79  id.  136 ;  Bliss  v.  Olmsteadj 

3  Dem.  273 ;  Glarhson  v.  Gla/rkBon^  18  Barb.  646 ;  Mwrphy 
V.  MarcelluSy  1  Dem.  288 ;  In  re  Fogg^  5  id.  422 ;  Piatt  v. 
Mo(yre^  1  id.  191 ;  Devlin  v.  Mayc/r^  131  N.  Y.  123 ;  65  Barb. 
161 ;  Fake  v.  Eddy^  15  Wend.  76  ;  Stevens  v.  Barrington^  13 
id.  639 ;  Jacot  v.  Emmett^  11  Paige,  142  ;  TiUotson  v.  Pres- 
tony  3  Johns.  229 ;  Cook  v.  Rogers,  5  T.  &  C.  493,  495 ; 
Ledyard  v.  BuU,  119  N.  Y.  62 ;  Ryan  v.  Ward,  48  id.  204 ; 
Miller  V.  Cba^;^,  66  id.  609  ;  Bunge  v.  Z(?(?p,  48  id.  225 ;  4 
Wait's  Act.  &  Del  129,  137,  138 ;  Code  Civ.  Pro.  §§  414, 
1819 ;  Butler  v.  Johnson,  111  N.  Y.  204 ;  In  re  Lynch,  24 
Wkly.  Dig.  543  ;  InreLatz,  33  Hun,  618  ;  WiUcox  v.  Smith, 
26  Barb.  316.)  Mrs.  Yates  is  entitled  under  the  will  to  the 
invalid  legacies  to  the  poor  and  for  the  care  of  the  cemetery 
lot,  with  the  interest  which  should  have  accrued  thereon. 
{In  re  Benson,  96:^.  Y.510;  2  Williams  on  Exrs.  1063 ;  Kerr 
V.  Dougherty,  79  N.  Y.  327 ;  2  Redf .  on  Wills,  747, 748,  §§  19, 
20  ;  Stephenson  v.  Orphan  Asylum,  27  Hun,  380 ;  92  N.  Y. 
433 ;  Goodwin  v.  Ingraham,  29  Hun,  221 ;  Career  v.  Belknap, 
63  How.  Pr.  390  ;  Betts  v.  Betts,  4t  Abb.  [N.  C]  317,  420 ; 
Kedf.  Law  &  Pr.  610;  Zefevre  v.  Zefevre,  69  N..Y.  455.) 
Mrs.  Yates  is  entitled  to  the  residuary  estate,  including  the  so- 
called  void  bequests.  (Code  Civ.  Pro.  §  2743.)  Mrs.  Yates 
is  entitled  to  full  commissions  on  the  amount  of  the  estate, 
principal  and  income.     (Code  Civ.  Pro.  §  2730 ;  In  re  Leggat, 

4  Redf.  448 ;  In  re  Van  Nest,  1  Tucker,  130 ;  In  re  Dunkely 

5  Dem.  188 ;  Welling  v.  Welling,  3  id.  511 ;  Waters  v. 
Fdber,  2  id.  290 ;  In  re  Blakeney,  23  Abb.  [IST.  C]  32,  38n. ; 
In  re  Hay  den,  54  Hun,  197.)  The  misconduct  of  both  Hitch- 
cock and  Hodgman  in  the  administration  of  their  trust  is  suffi- 
cient to  deprive  both  of  commissons.  {Cook  v.  Lowry,  95  N.  Y. 
103  ;  Estate  of  Harnett,  15  N.  Y.  S.  R.  725 ;  In  re  Myers, 
131  N.  Y.  409,  417 ;  Wheelwright  v.  Rhodes,  28  Hun,  57.) 
The  surrogate  has  erred  fundamentally  in  relaxing  the  usud 
rules  as  to  proof  of  the  matters  Wing  has  set  up  in  his 
account  of  Hitchcock's  administration,  simply  on  account  of 
the   latter's  death.     {In  re  Wagner,  119  N.  Y.  36  ;   lii  re 
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Underhilly  117  id.  471 ;  Sevan  v.  Cooj>er,  72  id.  328 ;  2  E. 
R.  93,  §  54;  Code  Civ.  Pro.  §  2729;  WUlcox  v.  Smith,  26 
Barb.  316;  In  re  UnderhiU,  117  N.  Y.  471,  473.)  The 
amounts  charged  against  Executor  Hitchcock's  estate  should 
have  embraced  many  more  items.     (Code  Civ.  Pro.  §  1832 ; 

UnderhiU  v.  Newhurger,  4  Eedf.  499;  26  Barb.  316,  346; 
McClelland  Sur.  Ct.  Pr.  389, 419, 420  ;  Redf .  L.  &  P.  Sur.  Ct. 
[4th  ed.]  758,  763  ;  WUliams  on  Exrs.  [6th  Am.  ed.]  §§  1413, 
1415  ;  Schultz  v.  Pulver,  11  Wend.  363,  366  ;  Harrmgton\. 
Ketdtm,  92  N.  Y.  40;  O' Conner  v.  Gifford,  117  id.  275, 
279  ;  Wright  v.  Austin^  56  Barb.  13  ;  Smith  v.  Kearney ,  2 
Barb.  Ch.  533 ;  Bogera  v.  Murdoch,  45  Hun,  30 ;  T,  Bank 
v.  Parker,  130  N.  Y.  615  ;  Green  v.  Boworth,  113  id.  462 ; 

Wake  V.  Bamum,  116  id.  87 ;  Lent  v.  Howard,  69  id.  169 ; 
Hasler  v.  Easier,  1  Bradf.  252 ;  King  v.  Talbot,  40  N.  Y. 
76  ;  Adair  v.  Brimmer,  74  id.  539  ;  Cook  v.  Lovxry,  95  id. 
103;  In  re  Myers,  131  id.  409,  417;  Dunacomb  v.  Drma- 
conib,  1  Johns.  Ch.  508 ;  Bundle  v.  Alison,  34  N.  Y.  180 ; 
Garvey  v.  Owens,  35  N.  Y.  S.  E.  133 ;  In  re  Stark,  39  id. 
393 ;  3  Williams  on  Exrs.  1844.)  The  Hitchcock  estate  should 
be  surcharged  mth  items  erroneously  credited  as  disburse- 
ments by*  him  for  the  Hodgman  estate,  together  with  interest 
on  each  from  date  of  alleged  payments.  (Eedf.  Law  &  Pr. 
617,  518,  755 ;  Wood  v.  Biisco,  4  Eedf.  345 ;  2  E.  S.  88, 
§  33;  Code  Civ.  Pro.  §§  403,  2729,  2731,  2734;  McClelland's 
Sur.  Ct.  Pr.  432, 434 ;  Terry  v.  Dayton,  31  Barb.  519 ;  U^ider- 
hill  V.  Newburger,  4  Eedf.  499 ;  In  re  AccL  of  Balzer,  23 
Wkly.  Dig.  305;  Keller  v.  Stuck,  Id.  294;  Willia^ns  v. 
Burdy,  6  Paige,  168;  Ledyard  v.  Bull,  119  K  Y.  62; 
Treat  v.  Fortune,  2  Bradf.  116 ;  Sandford  v.  Satidford,  62 
N.  Y.  553 ;  In  re  Kendrick,  107  id.  104 ;  Cotter  v.  Quinla/a, 
2  Dem.  29;  In  re  UnderhiU,  117  N.  Y.  471;  Adair  v. 
Brim7ner,  74  id.  539 ;  In  re  Storm,  28  Hun,  499 ;  Croft  v. 

Williams,  88  N.  Y.  384 ;  Bemington  v.  Walker,  99  id.  631 ; 
In  re  Butherford,  5  Dem.  499 ;  Wyckoff  v.  Van  Siclen,  3 
id.  75;  Wilmerding  v.  McKesson,  103  N.  Y.  329;  Nam 
V.   Oakley,  120  id.  89 ;    Cocks  v.  IIaA)iUnd,  124  id.  426.) 
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No  costs  or  disbursements  should  be  allowed  the  representative 
of  Executor  Hitchcock,  and  the  tatter's  estate  should  be  charged 
therewith.  {King  v.  TaJhot^  40  N.  T.  76,  83 ;  Cooh  v.  Lowry^ 
95  id.  103;  Matter  of  Myers,  131  id.  409,  415,  417;  WUlr 
cox  V.  Smithy  26  Barb.  333;  Hosach  v.  Eogera,  9  Paige, 
461 ;  In  re  WiUiamSy  17  N.  Y.  S.  K.  839 ;  JEstate  of  Stanton, 
18  id.  807 ;  In  re  SeUeok,  111  K  Y.  284.)  This  court  having 
the  undisputed  facts  before  it,  should  decide  the  questions  at 
issue  and  direct  a  decree  in  accordance  with  its  decision. 
(Eedf .  on  Law  &  Pr.  894 ;  In  re  KeUogg,  104  N.  Y.  648 ;  In 
re  Accowfding  Benson,  96  id.  499,  512 ;  Johnson  v.  Corhett, 
11  Paige,  625;  Code  Civ.  Pro.  §§  2586,  2743;  Godfrey  v. 
Moser,  66  N.  Y.  250.) 

0.  JT.  Simrges  for  respondent.  The  legacy  of  the  sum  of 
$50,000,  given  to  the  appellant,  the  widow  of  the  testator, 
was  not  a  specific  legacy,  and  she  was  not  entitled  to  the  divi- 
dends. {Brundage  v.  Brundage,  60  N.  Y.  544;  Tifft  v. 
Porter,  8  id.  516.)  The  widow  and  appellant,  Mrs.  Yates,  is 
not  entitled  to  interest  upon  the  amount  of  the  legacy  of 
$50,000,  bequeathed  to  her,  from  the  death  of  the  testator  to 
the  time  of  its  payment.  (Bradford  v.  Falhner,  12  N.  Y.  572 ; 
Hepburn  v.  Hejphum,  2  Bradf .  274 ;  Parkinson  v.  Parkinson, 
Id.  77 ;  Seymour  v.  Butler,  3  id.  193 ;  Williamson  v.  William' 
son,  9  Paige,  298,  305 ;  TJwm  v.  Garner,  113  N.  Y.  198 ; 
Wheeler  v.  Ruthven,  74  id.  428 ;  Fake  v.  Eddy,  15  Wend.  76 ; 
T.  N.  Banky,  Mayor,  etc,  4  Hun,  429 ;  Middaugh  v.  Elmira, 
23  id.  79 ;  Luddington  v.  Miller,  6  J.  &  S.  478 ;  McCreery 
V.  Day,  119  K  Y.  1;  Cutler  v.  Mayor,  etc,,  92  id.  166.) 
The  appellant  is  entitled  to  no  further  allowance  of  commis- 
sions than  the  sum  already  received  by  her  as  commissions. 
(  Vedder  v.  Vedder,  1  Den.  257 ;  People  ex  ret,  v.  Board  of 
Managers,  96  N.  Y.  640;  Jaffray  v.  Davis,  124  id.  164; 
Coon  V.  Knapp,  8  id.  402 ;  Code  Civ.  Pro.  §  2736 ;  Lamb  v. 
Lamh,  131  N.  Y.  227 ;  In  re  Tienkin,  Id.  391 ;  Underwood 
V.  Curtis,  127  id.  523.)  The  appellant  is  not  entitled  to  a 
distributive  share  in  the  lapsed  legacies.  {In  re  Benson,  96 
SiOKELs— Vol.  XCV.        54 
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N.  Y.  499 ;  Shult  v.  MoU,  132  id.  122 ;  In  re  Croasmcm,  113 
id.  503 ;  In  re  Bennett^  Id.  522.)  The  sums  alleged  to  have 
been  paid  in  the  care  of  the  cemetery  lot  and  for  the  benefit 
of  the  poor  of  the  Methodist  Episcopal  Church  of  Fort 
Edward  in  excess  of  the  amounts  delivered  to  appellant  for 
such  purposes,  were  properly  disallowed  by  the  surrogate. 
{a  Conner  v.  Gifford,  117  N.  Y.  275.)  This  appellant,  as 
executrix,  is  not  a  party  aggrieved,  and  has  no  right  of  appeal 
in  her  representative  capacity  from  the  decree  herein.  (Code 
Civ.  Pro.  §§  2568,  2729,  2730,  2743 ;  Bryant  v.  Thompson^ 
128  N.  Y.  426;  Hyatt  v.  Dunenhury,  8  N.  Y.  S.  K.  713; 
Bates  V.  Ryherg^  40  Cal.  463 ;  In  re  Wright^  49  id.  550.) 
The  decree  of  the  surrogate  adjusting  and  settling  the  accounts 
of  the  respective  representative  parties  was  in  each  and  every 
respect  proper  and  made  upon  equitable  principles,  and  should 
in  all  things  be  sustained.  {Stoddard  v.  Johnson^  13  Hun, 
606 ;  Thorpe  v.  Monroe,  47  id.  246 ;  Finch  v.  HvU,  24  id. 
226 ;  Hoyt  v.  Hoyt,  85  N.  Y.  142 ;  Green  v.  Green,  125  id. 
506  ;  Coon  v.  Knapp,  8  id.  402 ;  In  re  Wagner,  119  id.  28.) 
The  exceptions  taken  to  the  allowance  and  disallowance  of 
various  items  in  the  several  accounts  were  neither  of  them 
well  taken,  and  the  surrogate's  findings  in  respect  of  each  of 
said  items  were  just  and  equitable  and  should  be  sustained. 
{Borighton  v.  Flint,  74  N.  Y.  476 ;  In  re  Weston,  91  id. 
502;  O' Conner  v.  Gifford,  117  id.  275;  2  Pom.  Eq.  Juris. 
§  820 ;  In  re  Niles,  113  N.  Y.  547.) 

Finch,  J.  There  are  some  questions  in  this  case  which 
touch  the  personal  interest  of  the  appellant,  and  upon  which 
flhe  has  a  right  to  our  judgment.  The  facts  upon  which  they 
arise  cover  but  a  small  part  of  the  general  controversy  and  are 
as  follows. 

The  testator,  Frederick  D.  Hodgman,  died  in  1873  and 
after  having  made  and  executed  his  last  will  and  testament,  by 
the  terms  of  which  his  widow,  now  Mrs.  Yates,  and  who  is  the 
present  appellant,  was  made  executrix,  and  Alfred  C.  Hodg- 
man, Philander  C.  Hitchcock  and  James  Cheeseman  executors. 
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Letters  testamentary  were  issued  to  them  on  February  13th, 
1874,  and  all  four  qualified  and  entered  upon  the  perfbrmance 
of  their  duties.  Cheeseman  died  in  1882  and  is  represented 
in  these  proceedings  by  James  H.  and  Olive  Cheeseman,  his 
executor  and  executrix.  Hitchcock  died  in  1888  and  letters  tes- 
tamentary under  his  will  were  issued  to  Asahel  R.  Wing.  The 
present  proceedings  were  commenced  in  1889  and  took  the  form 
of  a  final  accounting  before  the  surrogate  of  the  representa- 
tives of  the  deceased  executors,  and  of  the  surviving  executrix 
and  executor,  and  it  is  from  the  decree  rendered  on  that  account* 
ing  that  Mrs.  Yates  now  appeals,  claiming  the  right  to  do  so 
as  executrix,  as  widow  and  as  legatee.  The  testator  by  hi^ 
will  devised  to  his  wife  the  property  real  and  personal  which 
constituted  their  home,  the  value  of  which  was  nearly  eleven 
thousand  dollars,  and  which  she  retained  and  kept  as  her  own 
without  any  dispute  or  contention,  and  which  formed  no  part 
either  of  the  inventory  or  accounts.  He  then  gave  her  a 
further  legacy  phrased  thus  :  "  I  also  give  to  my  said  wife  the 
sum  of  $50,000,  which  may  be  invested  in  bank  stock,  Fort 
Edward  and  Wyoming,  Iowa,  and  in  bonds."  He  then  declared 
that  the  devise  and  the  legacy  were  to  be  accepted  by  the  widow 
"  in  full  satisfaction  and  recompense  of  and  for  her  dower  or 
thirds  which  she  may  or  can  in  anywise  claim  or  demand  '* 
out  of  his  estate.  Some  other  legacies  were  given,  one  of 
which  was  the  sum  of  $500  to  the  executors,  which  they 
were  directed  to  invest  and  keep  invested  and  expend  the 
interest  in  the  care  of  testator's  cemetery  lot.  A  residuary 
clause  covering  all  the  rest  of  his  property  carried  everything 
remaining  to  his  nephews  and  nieces  in  equal  shares.  Outside 
of  the  home,  specifically  devised  with  its  belongings,  there 
was  inventoried  personal  property  to  the  amount  of  a  little 
over  ninety-six  thousand  dollars,  and  there  were  in  addition 
several  pieces  of  real  estate. 

The  widow  received  the  full  sum  of  $50,000  on  the  22d 
day  of  June,  1875,  which  was  about  one  year  and  four  months 
after  the  issue  of  letters  testamentary,  and  gave  a  receipt  for 
it  which  reads  thus :  "  Received  from  the  executors  of  F.  D. 
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Hodgman,  deceased,  fifty  thousand  dollars,  the  amount  of  the 
legacy  left  me  by  the  will  of  said  Hodgman."  She  accepted 
payment  in  the  Fort  Edward  bank  stock  at  an  agreed 
premium,  in  the  Wyoming  bank  stock  at  par,  and  in  cash  to 
the  amount  of  $7,854.50,  which  made  up  the  balance.  The 
will  specifically  directed  the  payment  to  the  wife  thus :  "  I 
desire  the  legacies  to  my  wife  paid  as  soon  after  my  death  as 
convenient  to  my  executors." 

The  widow  now  claims  that  certain  dividends  upon  the  bank 
stock  collected  and  received  by  the  executors  belonged  to  her 
and  should  be  accounted  for  to  her.  That  would  be  true,  if 
the  bank  stock  had  been  specifically  given  to  her,  but  not 
otherwise.  The  legacy  is  of  the  sum  of  $50,000,  and  is 
merely  demonstrative  and  not  specific.  It  points  out  the 
source  from  which  payment  was  expected  to  be  made,  but  ia 
to  be  regarded  as  a  general  and  not  a  specific  legacy,  and  so 
the  dividends  accruing  before  payment  did  not  belong  to  the 
legatee.  {Oiddinga  v.  Seward^  8  N.  Y.  365;  Newton  v. 
Stanley,  28  id.  61.) 

But  it  is  further  claimed  that  if  regarded  as  a  general  legacy 
it  drew  interest  from  the  date  of  testator's  death,  and  such 
interest  should  have  been  allowed.  There  are  exceptional 
cases  of  that  character,  but  they  are  those  in  which  the  testa- 
tor has  not  prescribed  the  time  of  payment  and  we  are  per- 
mitted to  infer  an  intent  that  it  should  be  made  earlier  than 
the  year  fixed  by  statute.  In  this  case  the  testator  himself 
directed  that  it  should  be  made  as  soon  after  his  death  as 
should  be  convenient  to  his  executors,  and  he  made  his  wife 
executrix  so  that  she  could  pay  herself,  or  at  least  know  when 
the  time  of  payment  should  arrive.  Nothing  in  the  case 
shows  that  payment  was  unduly  postponed.  The  widow's 
conduct  indicates  that  it  was  not.  She  accepted  the  principal 
in  full  of  the  legacy  without  claim  of  interest,  and  as  that  was 
not  given  by  the  will  and  was  chargeable,  if  at  all,  only  as 
damages  for  delay,  her  acceptance  of  the  principal  excludes 
the  right,  more  than  ten  years  later,  to  demand  the  interest 
{Cutler  V.  Mayor,  92  N.  Y.  166.) 
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She  further  makes  a  claim  for  commissions.  There  are  two 
answers  to  that.  One  is  that  she  was  paid  and  accepted  $353 
for  her  commissions  which  she  described  as  "  my  fee  as  execu- 
trix of  said  estate."  This  payment  was  made  when  it  is  evi- 
dent that  there  was  a  general  settlement  out  of  court  in 
progress  among  the  parties,  meant  to  include  all  interests.  As 
she  never  took  any  charge  of  the  estate  the  allowance  was 
liberal,  and  having  been  approved  by  the  surrogate  and  the 
General  Term  as  an  equitable  proportion  due  to  her  we  ought 
not  here  to  re-consider  it  in  the  face  of  her  own  written  assent. 

But  she  further  claims,  as  distributee,  a  share  of  certain 
lapsed  legacies.  She  has  no  such  right.  It  was  altogether 
lost  when  she  elected  to  take  the  provision  which  the  testator 
made  for  her.  That  was  in  lieu  of  her  dower  and  thirds,  or, 
in  other  words,  of  any  right  as  dowress  or  distributee  "  which 
she  may  or  can  in  anywise  claim  or  demand  out  of "  the 
estate.  There  is  not  the  least  doubt  of  the  meaning  of  the 
provision,  and  whatever  may  be  said  about  the  lapsed  lega- 
cies she  has  no  interest  in  them  and  is  entitled  to  no  part  of 
them.     {Matter  of  Benson^  96  N.  Y.  499.) 

I  do  not  see  how  the  appellant  is  or  can  be  affected,  beyond 
the  questions  considered,  by  the  settlement  of  the  accounts  of 
the  other  executors,  as  adjudicated  by  the  surrogate's  decree. 
If  I  could  see  in  the  result  the  faintest  trace  of  danger  to  her 
I  should  be  likely  to  advise  a  reversal  of  this  decree  as 
manifestly  wrong  in  many  important  respects.  In  that  event 
we  should  seek  to  ascertain  how  an  estate  of  about  $128,000, 
and  which  owed  at  its  owner's  death,  so  far  as  I  can  see,  not 
to  exceed  fifteen  or  twenty  thousand  dollars,  has,  after  paying 
not  more  than  eighty  thousand  dollars  of  legacies,  become 
totally  bankrupt  and  indebted  to  one  of  the  executors  for 
about  ten  thousand  dollars,  which  there  are  no  assets  to  pay. 
We  should  inquire,  also,  why  Hitchcock,  after  having  been 
once  credited  with  the  Cobb  trust  fund  of  ten  thousand  dol- 
lars, as  delivered  by  him  to  one  or  more  of  his  associates,  and 
which  was  paid  to  the  legatees  by  Mrs.  Yates,  and  for  which 
her  account  is  credited,  is  a  second  time  credited  with  that 
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sum  and  permitted  to  swell  his  account  to  that  extent  against 
the  estate.  We  should  seek  to  know  on  what  principle  pay- 
ments made  to  the  residuary  legatees  were  credited  to  the 
executors  when  the  result  reached  shows  that  no  residue 
remained.  And  we  should  consider  whether  a  confused  mass  of 
items  made  up  in  total  disregard  of  the  rules  for  stating  such 
accounts  should  be  allowed  to  serve  as  the  basis  for  deliberate 
judicial  action.  Such  an  inquiry  might  or  might  not  change 
my  present  impression  that  the  estate  of  Hodgman  does  not  owe 
the  estate  of  Hitchcock  a  single  dollar ;  but  I  am  saved  its 
necessity  by  the  fact  that  none  of  the  parties  affected  by  it 
complain  of  it,  and  that  Mrs.  Yates  is  the  sole  person  appeal- 
ing. It  may  be  that  she  did  her  duty  in  calling  her  co-execu- 
tors to  account,  but  when  she  brought  into  the  proceeding 
everybody  interested  in  the  result  she  ceased  to  be  in  any 
respect  their  protector  or  representative,  and  had  no  further  duty 
in  their  behalf.  When  the  accounts  were  settled  she  ceased 
to  have  any  interest  in  the  decree  beyond  what  affected  her 
own  rights,  and  had  no  authority  to  proceed  on  the  appeal  as 
the  champion  of  those  who  submitted  to  the  decree  and  did 
not  appeal  at  all.    {Bryant  v.  Thompson^  128  N.  T.  426.) 

It  is  suggested,  however,  that  the  unpaid  debt  found  due 
from  the  Hodgman  estate  to  the  Hitchcock  estate  may  compel 
an  abatement  of  the  appellant's  legacy.  I  cannot  see  any 
such  possible  danger.  The  surrogate  had  jurisdiction,  and  it 
was  his  duty  to  make  the  final  distribution.  If  for  that  pur- 
pose an  abatement  of  legacies  was  necessary,  the  account 
should  have  shown  it,  the  executor  should  have  claimed  it, 
and  the  decree  should  have  so  provided.  The  law  does  not 
recognize  an  over-payment,  and  does  not  permit  the  executor 
to  credit  himself  with  the  excess,  for  the  inquiry  always  is 
what  the  estate  owes,  and  the  surrogate  has  jurisdiction  to 
decide  that  question.  {In  re  UnderhUlj  117  N.  Y.  475.)  His 
decree,  therefore,  is  conclusive  upon  aU  the  parties  duly  cited 
(Code,  §§  2742,  2743),  and  settles  that  the  allowances  made  to 
the  accounting  party  in  payment  of  legatees  and  others  are 
correct.    Here  the  Hitchcock  estate  credited  itself  with  the 
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full  legacy  paid  to  the  widow.  That  was  an  admission  of  a 
sufficiency  of  assets  for  the  purpose,  made  when  all  the  facts 
were  known,  and  a  payment  which  the  surrogate  by  its  allow- 
ance to  the  executor  has  adjudged  to  be  correct,  and,  there- 
fore, a  debt  which  the  estate  was  liable  to  pay  in  full.  The 
decree  will  as  a  consequence  be  conclusive  upon  the  executor 
in  that  respect.  If  it  be  granted,  as  probably  it  must  be,  that 
an  executor  may,  at  least  in  equity,  recover  an  over-payment 
to  a  legatee  under  peculiar  circumstances  which  excuse  his 
mistake  (  WaUcer  v.  HiU^  17  Mass.  384 ;  Lujpton  v.  Lupion^  2 
Johns.  Ch.  627 ;  OaOego  v.  Atiy.'Gm.y  3  Leigh,  485,  486), 
yet  that  can  never  be  in  a  case  where  the  executor  not  only 
paid  the  full  amount  voluntarily,  but  on  an  accounting  claimed 
credit  for  it  as  a  just  and  proper  charge  against  the  estate, 
and  has  been  credited  with  it  as  such  in  the  final  decree.  It 
would  be  a  strange  process  to  allow  the  payment  to  the  exec- 
utor as  in  part  the  basis  of  his  recovery  against  the  estate,  and 
then  permit  him  to  dispute  the  allowance  in  order  to  get  his 
pay.  The  Hitchcock  estate  is,  therefore,  bound  by  the  decree, 
and  can  have  no  future  action  for  an  abatement  or  refunding, 
4uid  the  danger  suggested  does  not  exist.  And  that  is  more 
strongly  true  where  the  decree  shows  on  its  face  that  the 
deficiency  of  assets  disclosed  is  largely,  and  perhaps  entirely, 
the  result  of  payments  to  residuary  legatees  which  must  first 
be  applied  and  exhausted  as  assets  before  any  resort  can  be 
had  to  the  general  legacies. 

We  agree,  therefore,  with  the  Gteneral  Term  that  the  exec- 
utrix has  no  interest  in  the  ultimate  questions  depending  upo& 
the  correctness  of  the  account 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Gbat  and  Maynabd,  J  J.,  dissenting. 

Judgment  affirmed. 
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Hebman  Eountze  et  al.,  as  Executors,  etc..  Respondents,  v. 
Fannie  Ida  Helmuth,  Appellant. 

The  fact  that  the  purchaser  in  an  executory  contract  for  the  purchase  and 
sale  of  real  estate,  who  has  no  actual  possession  or  right  of  possession, 
has,  pending  the  investigation  of  title,  and  before  the  time  for  perform- 
ance of  the  contract,  undertaken  to  sell  some  portion  of  the  property, 
does  not  amount  to  or  evidence  a  waiver  of  defects  in  the  title. 

In  an  action  to  recover  damages  for  breach  by  defendant  of  a  contract  to 
sell  certain  real  estate  to  E.,  plaintiffs'  testator,  who  rejected  the  title 
offered  because  of  defects  appearing  on  the  records,  defendant  claimed 
that  E.  bad  waived  the  defects  by  taking  possession  and  selling  part  of  the 
realty  after  knowledge  of  the  defects.  It  appeared  that  when  the  con- 
tract was  made  an  abstract  of  title,  which  showed  the  defects,  was  deliv- 
ered to  K.'s  attorney.  The  vendor  remained  in  possession  and  E.  never 
had  actual  possession,  but  agreed  to  sell  certain  bookcases,  which  were 
built  in  or  substantially  fastened  to  the  walls  of  the  house,  to  defend- 
ant's husband,  who  commenced  to  remove  them  without  waiting  for 
the  closing  of  the  contract,  although  E.  wrote  to  him  the  next  day  after 
such  agreement  that  before  removal  he  should  wait  until  after  the 
examination  of  title  was  completed.  Several  extensions  of  time  were 
granted  defendant  to  make  an  effort  to  cure  the  defects.  Held,  that  no 
waiver  was  shown ;  that  K  was  not  chargeable  with  knowledge  imputa- 
ble to  his  attorney,  as  it  was  not  the  duty  of  the  latter  to  communicate 
to  his  client  any  facts  he  may  have  discovered  concerning  the  title  until 
the  time  fixed  by  the  contract  for  its  performance  and  the  passing  of  title, 
and  E.  had  up  to  that  date  to  complete  his  investigation;  that  there 
'  were  no  acts  of  ownership  that  amounted  to  a  waiver ;  that  the  agree- 
ment to  sell  the  fixtures  was  subject  for  its  validity  and  enforcement  to 
the  vesting  of  title,  evidenced  in  the  way  provided  for  by  the  agreement, 
or  by  some  conclusive  act  as  between  vendor  and  purchaser  anticipating 
the  formal  closing  of  the  agreement. 

Also  held,  that  statements  made  by  E.  to  a  third  person  at  the  time  he 
agreed  to  sell  the  bookcases,  to  the  effect  that  the  title  was  satisfactory, 
did  not  amount  to  a  waiver. 

Reported  below,  67  Hun,  343. 

(Argued  December  6,  1893;  decided  December  19,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  in  February,  1893,  which  overruled  defendant's 
exceptions  and  directed  judgment  in  favor  of  plaintifis  upon 
a  verdict  directed  by  the  court. 
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The  nature  of  the  action  and  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Z.  Lafiin  Kellogg  ior  appellant.  The  direction  of  a  ver- 
dict in  favor  of  the  plaintiffs  was  error.  The  testimony  given 
at  the  trial  proved  an  absolute  waiver  by  the  plaintiffs'  testa- 
tor of  the  alleged  defects  of  title  relied  on,  which,  if  not 
constituting  a  waiver  as  a  matter  of  law,  in  any  event  war- 
ranted the  submission  of  the  case  to  the  jury.  {McOrea  v. 
C.  K  Bwnk,  66  N.  Y.  489  ;  Pomr  v.  Oromwell,  40  id.  287 ; 
Bopa^te  Sidebotham,  1  M.  &  A.  656 ;  Titus  v.  O,  F.  Ine. 
Co,,  81  N.  Y.  419 ;  Tompkins  v.  Hyatt,  28  id.  347-349 ; 
Corey  v.  Mattliewson,  7  Lans.  87 ;  Lhisey  v.  Ferguson,  3  id. 
200 ;  Fleetwood  v.  Green,  15  Ves.  594 ;  Colcraft  v.  Boe- 
huch  1  id.  226 ;  Ludlow  v.  iT.  Y.  <&  B.  R.  li.  Co.,  12  Barb. 
440 ;  Church  v.  Z.  Ins.  Co.,  66  N.  Y.  223 ;  Hart  v.  ZT.  R. 
B.  Co.,  80  id.  622 ;  PoweU  v.  Powell,  71  id.  73.)  The  trial 
court  erred  in  dismissing  the  defendant's  counterclaim.  {Har- 
ris V.  Frvnk,  49  N.  Y.  24  ;  1  Washb.  on  Keal  Prop.  [4th  ed.] 
587,  588,  §  20 ;  Addison  on  Torts,  §  375  ;  Dwight  v.  K,  C 
dk  N.  B.  B.  Co.,  132  N.  Y.  199 ;  Karsey  v.  S.  P.  B.  B.  Co., 
22  Minn.  118 ;  Sturgis  v.  Warren,  11  Vt.  433 ;  Sedg.  on  Dam. 
[4th  ed.]  147;  Cass  v.  Higenbotayn,  100  K  Y.  248.) 

Oeorge  W.  Yam,  Sly  ok  for  respondent.  The  covenants  in 
the  instruments  dated  June  4,  1857,  and  October  1,  1866, 
respectively,  constitute  incumbrances.  {Mott  v.  Oppenheimer, 
135  N.  Y.  312  ;  Trustees,  etc.,  v.  Lynch,  70  id.  440 ;  I^tthnm^ 
V.  lAvermore,  72  id.  174 ;  Hodge  v.  Sloam,,  107  id.  244 ;  Bay- 
nor  V.  Lyon,  46  Hun,  227 ;  P.  Ins.  Co.  v.  C.  Ice  Co.,  87  N. 
Y.  400 ;  Wetmore  v.  Bruce,  118  id.  319 ;  Huyck  v.  Andrews, 
113  id.  86 ;  Jordan,  v.  PoiUon,  77  id.  518 ;  M.  F.  C.  Home 
V.  Thompson,  108  id.  618 ;  Crouter  v.  Crouter,  133  id.  63 ; 
Miller  V.  Peck,  109  id.  194 ;  Fleming  v.  Burnham,  100  id. 
1;  Moore  v.  Williams,  115  id.  586.)  The  offers  of  the 
defendant  to  prove  the  effect  as  to  value,  the  agreement  of 
June  4,  1857,  as  well  as  the  court  yard  agreement,  would 
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have  upon  the  property,  and  also  the  changing  character  of 
the  neighborhood,  were  properly  excluded.  {Gray  v.  JT.  R. 
Co,,  128  N.  Y.  509 ;  Roberts  v.  N.  T.  E,  R.  R.  Co.,  Id.  455 ; 
Doyle  Y.  M.  R.  Co.,  Id.  488;  Moore  v.  WiUiams,  115  id. 
592;  Kilpatrick  v.  Barron,  125  id.  751;  54  Hun,  322; 
Fleming  v.  Bumham,  100  N.  Y.  1 ;  Von^ht  v.  Williams, 
120  id.  253;  Holly  v.  Hirach,  135  id.  590;  Amerman  v. 
Deane,  132  id.  355 ;  Lattiiner  v.  Livermore,  72  id.  174.) 
The  vendor  insisted  at  the  time  of  the  tender  of  the  purchase 
price,  that  the  two  agreements  did  not  constitute  incumbrances. 
She  insisted  that  there  were  no  restrictions  and  tendered  a 
warranty  deed  in  performance  of  her  contract.  She  should 
not  be  permitted  to  change  her  attitude  now.  (  Weinstock 
V.  Linson,  26  Abb.  [N.  C]  244.)  The  ^iifference  in  frontage 
between  the  description  in  the  contract  of  100  feet  and  the 
actual  dimension  of  ninety-nine  feet  eight  inches  was  a  sub- 
stantial and  material  vaiiance.  The  land  was  encroached  upon 
by  a  building  in  the  rear  of  the  lot.  {King  v.  Knapp,  59  N. 
Y.  462 ;  Phillips  v.  Conklin,  58  id.  682.)  The  attempt  by 
the  defendant  to  show  that  the  vendee  took  possession  of  the 
premises,  and  that  he  thereby  waived  the  defects  of  the  title, 
utterly  failed.  {Uarwood  v.  Blarid,  1  Flan.  &  K.  544 ;  Cal- 
cup  V.  Roebuck,  1  Ves.  224 ;  1  Sugden  on  Vendors,  523 ;  Rich- 
mond  V.  Gray,  3  Allen,  25 ;  Pa^e  v.  Greeley,  75  111.  400 ; 
Bensel  v.  Grey,  80  N.  Y.  517.)  The  counterclaim  by  which 
the  defendant  sought  to  recover  damages  for  loss  of  rent 
was  properly  dismissed.  (  Van  Broekelin  v.  SmeaUie,  46  N. 
Y.  S.  K.  230.) 

Gbay,  J.  The  action  was  to  recover  damages  for  breach 
by  defendant  of  a  contract  for  the  sale  of  certain  real  property 
to  plaintiffs'  testator.  The  title  was  rejected  for  defects 
appearing  upon  the  records  and  that  the  title  was  objection- 
able, under  the  contract,  is  a  question  not  in  dispute  here. 
But  it  was  and  is  insisted  for  the  defendant,  as  ground  of 
error,  upon  which  she  is  entitled  to  a  reversal  of  the  judg- 
ment entered  upon  a  verdict  directed  for  the  plaintife,  that 
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there  was  evidence,  upon  the  trial,  of  a  waiver  by  plaintiffs' 
testator  of  the  defects  in  the  title ;  which  should,  at  least, 
have  been  submitted  to  the  jury,  if  it  was  not  conclusive  in 
law.  The  waiver  is  said  to  have  been  evidenced  in  the  tak- 
ing of  possession  by  Mr.  Kountze  of  the  premises,  under  the 
contract  of  sale,  and  in  selling  a  portion  of  the  freehold  after 
full  knowledge  of  the  defects  in  the  title.  An  abstract  of  the 
title  was  handed  to  Mr.  Kountze's  attorney,  when  the  con- 
tract was  made,  and  an  examination  of  its  contents  would 
have  revealed  the  matters  relied  upon  as  defects  in  the  title. 
The  knowledge  imputable  to  the  attorney  is  sought  to  be 
charged  to  the  client ;  but,  whether  the  attorney  had  actually, 
during  the  time  the  contract  was  running,  the  requisite  knowl- 
edge from  the  abstract,  or  from  an  examination,  or  not,  the 
principle  contended  for  would  be  beyond  what  could  find 
justification  in  the  law.  It  was  the  attorney's  duty  to 
examine  and  to  form  an  opinion  of  the  title,  and  it  became  his 
duty  to  advise  Mr.  Kountze  concerning  it,  at  the  time  when, 
by  the  terms  of  the  contract,  the  balaiice  of  the  purchase 
money  was  to  be  paid  and  the  deed  was  to  be  taken.  As  it 
was  not  his  duty  to  communicate  any  facts  concerning  the  title 
before  that  time,  it  will  not  be  presumed  that  any  knowledge, 
which  he  had  upon  the  subject,  was  communicated  to  his 
client.  Such  a  communication,  if  deemed  to  be  material, 
must  be  proved  as  any  other  fact. 

The  application  of  the  principle  contended  for  by  the  appel- 
lant's counsel  was  to  this  state  of  facts.  Dr.  ^flelmuth,  the 
vendor's  husband,  desiring  to  take  with  him  from  the  house 
certain  bookcases,  which  were  built  into,  or  substantially  fast- 
ened to,  the  walls  of  the  library  of  the  house,  made  a  propo- 
sition for  their  purchase,  which  was  eventually  agreed  to  by 
Mr.  Kountze.  Dr.  Helmuth  commenced  to  remove  them 
forthwith  and  without  waiting  for  the  closing  of  the  contract. 
It  is  argued  that  this  act  of  selling  was  an  act  of  ownership  by 
Mr.  Kountze,  and  a  taking  of  possession  under  the  contract. 
We  do  not  so  regard  it.  It  is  immaterial,  in  our  judgment, 
that  Mr.  Kountze  may  have  supposed  and  stated,  at  the  time 
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he  agreed  to  the  transaction,  that  the  title  was  satisfactory. 
Such  a  statement  to  a  third  person  could  not  amount  to  a 
waiver.  The  facts  did  not  evidence  tlie  intention  to  waive  any 
objections  to  the  title,  which  is  essential  to  be  shown,  nor  any 
assumption  of  ownership.  It  is  not  pretended  that  Mr. 
Kountze  was  ever  let  into,  or  ever  went  into  actual  possession. 
The  vendor,  Mrs.  Ilelmuth,  remained  in  possession,  and  Mr. 
Kountze  had  until  the  day  fixed  by  their  contract  to  complete 
his  investigation  of  the  vendor's  title  to  the  premises.  The 
agreement  to  sell  the  fixtures  was  subject,  for  its  vahdity  and 
enforcement,  to  the  vesting  of  the  title;  to  be  evidenced  in  the 
way  provided  for  in  the  agreement  of  sale,  or  by  some  con- 
clusive act  as  between  vendor  and  vendee  anticipating  the 
formal  closing  of  their  agreement.  Such  an  act  was  not  only 
not  proved;  but  the  supposition  that  the  vendor  believed  that 
Mr.  Kountze  had  waived  the  defects  in  the  title  is  wholly 
negatived  by  the  extensions  of  time  granted  to  her,to  make  an 
effort  to  cure  the  defects.  Moreover,  that  Kountze  did  not 
intend  to  waive  any  objections  to  the  vendor's  title  is  pretty 
clearly  evidenced  by  his  note  to  Dr.  Helmuth,  written  the  very 
next  day  after  arranging  for  the  sale  of  the  bookcases;  in 
which  he  suggested  that  he  should  wait  until  the  examination 
of  the  title  was  completed  before  removing  the  cases.  Upon 
the  question  of  waiver,  by  acts  of  ownership  on  the  part  of  the 
vendee  of  land,  counsel  for  the  appellant  refers  us,  with  seem- 
ing confidence,  to  the  English  case  of  BumeU  v.  Brawn  (1 
Jacob  &  Walker  Ch.  Rep.  168).  But  it  is  not  at  all  apposite 
in  its  facts.  That  was  a  sale  of  an  estate  by  auction  in  Sep- 
tember, 1812.  In  January,  1813,  an  abstract  was  delivered, 
by  which  a  reservation  of  the  right  to  shoot  over  the  estate 
appeared.  In  April  following  the  defendant,  at  his  own  request, 
was  let  into  possession.  The  greater  part  of  the  purchase 
money  was  paid  without  objection,until  in  October  following; 
when  tlie  purchaser  claimed  he  should  have  some  compensa- 
tion, by  way  of  deduction  from  the  price,  because  of  the 
reservation  over  the  estate.  There  is  no  such  likeness  to  dm 
case  as  to  make  it  an  authority  in  point ;  nor  is  it  conceivable 
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that  any  authority  can  be  found  which  would  go  to  the  extent 
of  holding  that  a  purchaser  has  waived  defects  in  title,  who, 
without  having  the  actual  possession,  or  the  right  to  the  pos- 
session of  the  real  property,  undertakes  to  sell  to  some  third 
person,  pending  the  investigation  of  the  title,  some  fixtures  or 
other  portions  of  the  freehold.  Such  an  agreement,  how- 
ever expressed,  is  dependent  upon  the  future  consummation  of 
the  contract  of  sale  between  the  parties. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  The  New  York  Hotel  and  Restaurant 
Company  et  al.,  Appellants,  v.  Edward  P.  Barker  et  al.,  as 
Commissioners  of  Taxes,  etc.,  Respondents. 

The  provision  of  the  New  York  Ck)n8olidation  Act  (§  822,  chap.  410,  Laws 
of  1882),  giving  to  the  commissioners  of  taxes  and  assessments  power 
to  remit  or  reduce  taxes  after  delivery  of  the  books  to  the  receiver  of 
taxes,  provided  the  applicant  or  party  aggrieved  shall  satisfy  them  that 
he  was  prevented  by  absence  from  the  city  or  by  illness  from  making 
his  application  within  the  time  limited  by  the  prior  provisions  of  the 
act  for  correction,  applies  to  domestic  corporations. 

As  such  a  corporation  must  act  through  its  officers  and  agents,  if  they  are 
all  absent  from  the  state  or  are  prevented  by  sickness  from  making  the 
application  for  correction  within  the  time  fixed  by  the  prior  limitation, 
it  is  entitled  to  the  benefit  of  said  provision. 

If  a  party  aggrieved  is  absent  from  the  state  or  confined  by  illness,  he 
may  appear  and  make  the  application  for  correction  under  said  provision 
by  an  agent  or  attorney  who  has  sufficient  knowledge  of  the  facts  to 
present  the  proofs. 

So,  also,  it  seems,  that  if  an  owner  of  property  residing  in  the  city  has 
placed  his  entire  business  in  the  hands  of  an  agent  who  has  full  knowl- 
edge in  respect  thereto,  such  agent  may  appear  for  his  principal  and 
make  the  requisite  proof  on  application  for  the  correction  of  an  assess- 
ment, and  if  the  agent  be  prevented  by  absence  or  sickness  from  mak- 
ing the  application  ^vithin  the  proper  time,  it  may  be  made  afterward! 
imder  said  provision. 

BBople  ex  rel,  v.  Barker  (69  Hun,  287),  reversed. 

(Argued  December  11,  1893;  decided  December  19,  1898.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  lirst  judicial  department,  made  May  12,  1893, 
which  affirmed  an  order  of  Special  Term  denying  an  applicar 
tion  by  the  relators  for  a  peremptory  writ  of  mandamus 
against  the  defendants  as  commissioners  of  taxes  in  and  for 
the  city  and  county  of  New  York,  commanding  them  to 
entertain  the  relators'  application  for  the  cancellation  of  an 
assessment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alfred  B.  Cruihshank  for  appellants.  The  statute  clearly 
authorized  the  application  made  by  the  relators  to  the  com- 
missioners. (I^ws  of  1882,  chap.  410,  §  822.)'  The  word 
"  person  "  in  the  statute  includes  corporations.  (Fi^ld  v.  N. 
T.  a  li.  B.  Co,,  29  Barb.  176  ;  Johnson  v.  Mcintosh,  31  id. 
267 ;  Gary  v.  Marsion,  50  id.  26,  29 ;  Wallace  v.  MayoVy 
etc.,  2  Hilt.  440 ;  U.  S.  T.  Co.  v.  W.  U.  T.  Co.,  56  Barb. 
46,  53 ;  P.  Society  v.  Z.,  etc.,  S.  Assn.,  L.  R.  [5  App.  Cas.] 
857 ;  F.  M.  Co.  v.  Pennsylvanm,  125  U.  S.  181 ;  LaFarge 
V.  E.  F.  Ins.  Co.,  22  N.  Y.  352,  354 ;  People  ex  rel.  v.  Comrs. 
of  Taxes,  23  id.  242,  243  ;  B.,  etc.,  L.  Lis.  Co.  v.  Comrs.  of 
Tax^,  1  Keyes,  303,  305 ;  People  ex  rel.  v.  McLean,  80  N. 
Y.  254,  259.)  Domestic  corporations  are  within  the  intent 
and  reason  of  the  statute.  {Tonnele  v.  Ilall,  4  N.  Y.  140 ; 
James  v.  Patten,  6  id.  9 ;  Murray  v.  If.  T.  C.  P.  R.  Co.,  3 
Abb.  Ct.  App.  Dec.  339  ;  Tracy  v.  T,  etc.,  R.  R.  Co.,  38  K 
Y.  433  ;  Smith  v.  PeopU,  47  id.  330 ;  In  re  Folsom,  56  id. 
60.)  The  statute  is  highly  remedial,  and  should  be  liberally 
construed.  {People  v.  //.  Ins.  Co.,  92  N.  Y.  347.)  The 
relators  are  entitled  to  a  peremptory  mandamus.  {Mayor, 
etc.,  V.  Furze,  3  Hill,  612  ;  Phelps  v.  Ilawley,  52  N.  Y.  23 ; 
People  V.  Bd.  Suprs.,  68  id.  114 ;  Hagadom  v.  Raux,  72  id. 
583 ;  People  ex  rel.  v.  Suprs.,  51  id.  401.) 

L.  J  Lean  for  respondent.  Both  the  action  of  the  com- 
missioners of  taxes  and  assessments  in  refusing  to  receive  and 
consider  the  application,  and  the  ground  upon  which  they 
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based  their  refusal  were  proper.     (Laws  of  1882,  chap.  410^ 
§§  817,  820,  822.) 

Eakl,  J.  The  relator,  the  Hotel  and  Eestanrant  Company, 
is  a  domestic  corporation  having  its  principal  place  of  business 
in  the  city  of  New  York,  and  its  personal  property  was 
assessed  for  the  purposes  of  taxation  for  the  year  1892  at  the 
sum  of  $200,000. 

It  is  provided  in  the  Consolidation  Act  relating  to  the  city 
of  New  York  (Chapter  410,  Laws  of  1882,  §§  817,  818,  819 
and  820),  that  the  assessment  books  shall  be  kept  open  by  the 
commissioners  of  taxes  and  assessments  for  examination  and 
correction  from  the  second  Monday  in  January  until  the  first 
day  of  May  in  each  year,  and  that  during  that  time  "  applica- 
tion may  be  made  by  any  person  considering  himself  aggrieved 
by  the  assessment  of  Iiis  personal  or  real  estate  to  have  the 
same  corrected."     Section  822  provides  as  follows : 

"The  commissioners  of  taxes  and  assessments  are  hereby 
invested  with  power  to  remit  or  reduce  a  tax  imposed 
upon  i*eal  or  personal  estate.  It  shall  require  a  majority  of 
the  commissioners  to  correct  or  reduce  the  assessed  valuation 
of  the  personal  property  of  any  person,  and  no  tax  on  per- 
sonal property  shall  be  remitted,  canceled  or  reduced  unless 
the  applicant  or  party  aggrieved  shall  satisfy  the  commis- 
sioners that  he  has  been  prevented  by  absence  from  the  city 
or  by  illness  from  making  his  complaint  or  application  to 
them  within  the  time  allowed  by  law  for  the  correction  of 
taxes.  Any  remission  or  reduction  of  taxes  upon  real  estate 
must  be  made  within  six  months  after  the  delivery  of  the 
books  to  the  receiver  of  taxes  for  the  collection  of  such  tax. 
The  board  of  aldermen  shall  have  no  power  to  remit  or  reduce 
any  tax." 

Within  the  six  months  specified  in  this  section  the  relators 
applied  to  the  commissioners  upon  affidavits  to  have  the  assess- 
ment canceled  and  removed  from  the. assessment  books,  upon 
the  ground  that  the  corporation  had  no  personal  property  liable 
to  assessment,  and  the  commissioners,  after  hearing  the  relators 


440  People  ex  rel.  N.  Y.,  etc.,  Co.  et  al.  v.  Barker  et  al.  [Dec, 

Opinion  of  the  Court,  per  Earl,  J.  [Vol.  140. 

and  reading  the  alBdavite,  determined  that  their  application 
should  be  dismissed,  and  they  refused  to  pass  upon  the  merits 
of  the  same,  upon  the  sole  ground  "  that  the  said  commission- 
ers had  no  power  to  entei*tain  or  grant  the  same,  for  the  reason 
and  claiming  that  a  domestic  corporation,  having  its  place  of 
business  in  the  city  of  New  York,  could  not  be  prevented  by 
absence  or  ilhiess  from  making  complaint  within  the  meaning 
of  the  Consolidation  Act." 

The  relators  then  applied  to  the  Special  Term  for  a  writ  of 
mandamus,  directed  to  the  commissioners,  commanding  them 
to  entertain  and  consider  their  application  for  the  cancellation 
of  the  assessment.  Their  application  was  denied  upon  the 
same  ground  taken  by  the  commissioners,  and  the  order  deny- 
ing the  writ  was  affirmed  by  the  General  Term  upon  the  same 
ground. 

We  think  the  construction  of  section  822  by  the  commifl- 
sionersand  the  courts  below  is  too  narrow,  and  that  the  section 
is  applicable  as  well  to  domestic  corporations  as  to  individuals. 
It  is  a  remedial  provision  of  law  which  should  be  fairly  and 
comprehensively  construed,  with  the  view  of  giving  all  parties 
aggrieved  the  benefit  of  the  remedy  therein  provided.  The 
purpose  of  the  provision  is  to  prevent  unjust  and  unequal 
taxation,  and  no  reason  can  be  perceived  for  denying  its  appli- 
cation to  domestic  corporations.  Literally  speaking,  a  domestic 
corporation  cannot  be  "  sick  "  or  "  absent  from  the  state ; "  but 
corporations  must  act  through  their  officers  and  agents,  and 
if  they  are  all  absent  from  the  state  or  are  prevented  by  sick- 
ness from  making  the  application  within  the  time  limited  by 
the  prior  sections,  we  know  of  no  reason  why  they  should  not 
have  the  benefit  of  section  822.  The  terms  "  he,"  "  his  "  and 
"  person,"  used  in  the  statute,  may  comprehend  a  corporation. 
Various  decisions  and  authorities  upon  this  subject  are  found 
in  the  brief  for  the  appellants,  and  are  referred  to  without 
repeating  them  here.  There  is  no  reason  why  the  party 
aggrieved  in  such  a  case  may  not  act  by  an  agent  who  has 
sufficient  knowledge  of  the  facts  to  present  the  proofs,  and  if 
the  party  should  be  absent  from  the  state,  or  confined  by  ill- 
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ness  to  his  house  for  several  months,  it  would  be  a  very  narrow 
construction  of  the  statute  to  hold  that  he  could  not  appear  and 
make  the  application  under  that  section  by  an  agent  or  attor- 
ney who  had  sufficient  knowledge  of  the  matter.  We  have 
held  that,  on  what  is  called  "grievance  day,''  the  person 
assessed  may  appear  by  agent  to  procure  a  reduction  or  cor- 
rection of  an  assessment  made  against  him.  {Matte?*  of  Cor^ 
win,  .135  K.  Y.  245.) 

If  the  owner  of  property  residing  in  the  city  of  Kew  York, 
places  his  entire  business  in  the  hands  of  an  agent  who  has 
full  knowledge  in  respect  thereto,  such  agent  may  appear  for 
the  owner  and  make  the  requisite  proof  upon  an  application 
for  the  correction  of  an  assessment ;  and  if  that  agent  be  pre- 
vented by  absence  from  the  state,  or  illness  during  the  proper 
time  from  making  the  application,  it  may  be  made  afterward 
under  this  section.  In  such  case  the  party  assessed  has  been 
prevented  by  "  absence  from  the  state "  or  by  "  illness,"  to 
wit,  by  the  absence  or  illness  of  his  agent  from  making  the 
application.  So  when  a  domestic  corporation,  by  the  absence 
or  illness  of  all  its  officers  and  agents  who  had  charge  of  the 
matter,  is  prevented  during  the  proper  time  from  making  the 
application,  such  corporation  may  afterward  make  the  appli- 
cation under  section  822. 

It  is  undoubtedly  true  that  this  section  may  be  construed  as 
it  has  been  by  the  commissioners  and  the  courts  below ;  but 
we  think  the  intention  of  the  legislature  and  the  beneficent 
purpose  of  the  provision  will  be  best  subserved  by  the  con- 
struction we  give. 

Our  conclusion,  therefore,  is  that  the  orders  of  the  General 
and  Special  Terms  should  be  reversed  and  the  case  remitted 
to  the  Special  Term  for  its  action  upon  the  application  for  the 
peremptory  writ ;  and  that  the  appellants  recover  theii*  costs 
in  all  the  courts  of  the  respondents. 

All  concur. 

Ordered  accordingly. 
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Mark  Lythqoe  v.  Jake  Smith,  Impleaded,  etc..  Appellant ; 
Sylvester  L.  H.  Ward,  Respondent. 

Where,  by  the  judgment  in  a  partition  suit,  a  portion  of  the  proceeds 
of  a  sale  of  the  property  is  directed  to  be  paid  to  one  of  the  parties, 
who  is  a  non-resident,  and  upon  application  to  the  court  to  authorize 
payment  to  be  made  to  the  attorney  of  said  party,  said  attorney  presents 
a  power  of  attorney  executed  by  his  principal,  duly  authenticated  and 
acknowledged,  authorizing  him  to  receive  the  money,  which  facts  are 
undisputed,  and  there  are  no  suspicious  circumstances  surrounding  the 
application,  it  is  the  duty  of  the  court  to  direct  payment  as  provided 
for  in  the  power,  and  a  refusal  to  make  such  a  direction  is  a  denial  of  a 
legal  right,  and  is  reviewable  here. 

(Argued  December  11,  1893;  decided  December  19,  1893.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  NovenAer  0, 
1893,  which  affinned  an  order  of  Special  Term  directing  the 
respondent,  Sylvester  L.  H.  Ward,  as  referee  in  this  action,  to 
pay  to  the  defendant,  Jane  Smith,  the  share  to  which  she  was 
entitled  in  the  proceeds  of  sale  of  certain  real  estate. 

The  plaintiff  commenced  this  action  for  the  partition  of  cei^ 
tain  real  estate  in  the  city  of  New  York,  of  which  one  James 
Linden  died  seized.  The  defendant,  Jane  Smith,  was  a  devi- 
see of  a  portion  of  such  real  estate,  and  was  called  Jane  Lego 
in  the  will.  The  plaintiff  obtained  an  order  for  the  service  of 
the  summons  upon  her  by  publication,  as  a  non-resident  of  this 
state,  she  being  a  resident  of  the  city  of  Aukland,  in  the  col- 
ony of  New  Zealand. 

The  judgment  roll  in  the  action  contains  an  affidavit,  properly 
authenticated,  proving  the  actual  personal  service  of  a  copy  of 
the  summons  and  complaint  upon  Mrs.  Smith  at  Aukland,  on 
the  17th  of  November,  1891.  The  attorney  for  Mrs.  Smith,  who 
appeared  for  her  in  this  action,  makes  an  affidavit  in  which 
he  says  that  after  the  service  of  the  summons  and  complaint 
upon  her,  the  defendant,  Mrs.  Smith,  immediately  sent  the 
same  to  him.  A  hearing  or  trial  of  the  action  was  had,  and 
upon  the  trial  the  plaintiff  was  sworn  and  said  he  had  had  a 


1893.]  Lythgoe  V,  Smith.  44$ 

N.  Y.  Rep.]  Statement  of  case. 


letter  from  Mrs.  Smith  from  Auklaud  about  two  months 
before  that  time ;  that  he  had  frequently  sent  letters  to  her, 
and  that  she  was  his  sister,  and  that  he  addressed  the 
letters  to  her  as  Jane  Smith,  Aukland,  and  put  a  street  address 
upon  the  letter,  but  that  he  had  then  forgotten  it.  A  portion 
of  the  testimony  of  Jane  Smith,  taken  in  another  action  before 
the  United  States  consul  in  Aukland,  was  read  in  evidence  in 
this  ca^e  without  objection.  The  referee  herein  found  that 
Jane  Smith  was  the  half  sister  of  the  deceased  testator  Linden, 
and  was  named  in  the  will  as  Jane  Lego,  and  is  now  the  wife 
of  Eichard  Smith,  and  resides  in  Aukland,  New  Zealand. 

Judgment  for  a  sale  of  the  premises  sought  to  be  partitioned 
was  finally  entered,  and  the  real  estate  was  sold  under  decree 
of  sale,  and  the  share  of  the  defendant,  Mrs.  Smith,  in  the  net 
proceeds  of  the  sale  was  found  and  determined  to  be  $16,347.49. 
The  referee  has  paid  to  tlie  attorney  at  law  for  the  plaintiff 
his  share  of  the  proceeds  of  the  sale. 

It  also  appears  that  there  has  been  considerable  litigation 
concerning  the  subject  of  this  action,  and  the  attorney  for 
Mrs.  Smith  received  from  her  and  her  husband  a  full  power 
of  attorney  for  them  and  in  their  name  to,  among  other  things, 
receive  the  money  belonging  to  Mrs.  Smith  or  her  husband 
under  or  by  reason  of  the  said  will.  The  attorney  says  he  has 
acted  upon  such  power  of  attorney  ever  since  he  received  it 
in  1890,  and  he  has  been  in  constant  and  uninterrupted  com- 
munication with  Mi's.  Smith  through  her  representative  in 
Aukland,  and  he  says  she  is  over  seventy  years  of  age,  and  in 
his  judgment  she  is  unable  to  take  a  long  sea  voyage. 

This  power  of  attorney  was  produced  and  appears  to  have 
been  signed,  sealed  and  delivered  by  Mrs.  Smith  and  her  hus- 
band in  presence  of  the  United  States  consul  at  Aukland,  and 
acknowledged  before  him  by  both  of  them,  and  he  certified 
that  he  read  the  paper  over  to  her  and  that  she  understood 
the  same  and  that  they  were  both  personally  known  to  him 
and  known  to  be  the  same  persons  who  executed  the  power. 
This  certificate  was  signed  by  the  consul  and  authenticated  by 
the  seal  of  the  consulate. 
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After  the  referee  had  sold  the  premises  and  received  die 
money,  the  person  named  in  sucli  power  of  attorney,  being 
also  the  attorney  at  law  for  the  defendant,  Mrs.  Smith,  in  this 
action,  produced  the  power  of  attorney  before  the  referee  and 
asked  him  to  pay  over  the  money  belonging  to  Mrs.  Smith 
to  him  as  attorney  in  fact  and  as  a  person  duly  and  properly 
authorized  to  receive  the  same  for  her.  The  referee,  while 
not  denying  any  of  the  facts  above'  set  forth,  did  not  admit 
them.  He,  therefore,  made  a  certificate  stating  tlmt  he  was 
unwilling  to  take  the  responsibihty  of  paying  over  the  money 
on  the  faith  of  this  power  of  attorney  and  he  asked  the 
direction  of  the  court.  Upon  that  certificate  an  order  to  show 
cause  was  granted  requiring  the  defendant,  Mrs.  Smith,  or 
her  attorney,  to  show  cause  why  the  referee  should  not  be 
directed  to  pay  Mrs.  Smith's  share  into  court  or  to  pay  it  to 
the  chamberlain  of  the  city  of  New  York.  Upon  the  hear- 
ing of  the  motion,  the  facts  above  stated  appeared,  and  the 
power  of  attorney  was  again  produced  and,  together  with  the 
aflSdavit  of  Mrs.  Smith's  atttorney,  was  filed.  The  court 
directed  the  sum  to  be  deposited  with  the  chamberlain  of  the 
city  of  New  York,  and  that  his  receipt  should  be  suflScient  to 
discharge  the  referee.  It  was  further  ordered  that  Mrs. 
Smith,  or  her  attorney  in  fact,  or  any  other  person  making 
claim  thereto,  might  apply  to  the  court  at  the  foot  of  the 
decree  or  otherwise,  to  establish  any  right  or  claim  which  they 
may  have  in  the  fund  or  in  any  part  of  it. 

Isaac  If.  Miller  for  appellant.  Payment  to  the  attorney  in 
fact  is  payment  to  the  party.  (Story  on  Agency,  §  6  ;  Pars, 
on  Cont.  39.)  The  power  of  attorney,  which  was  before  the 
court,  was  evidence  of  its  proper  execution,  and  the  certificate 
of  the  United  States  consul  was  evidence  of  the  identity  of 
the  parties  executing  the  same.  {Sicdloio  v.  Warahhig^  108 
N.  Y.  522;  Code  Civ.  Pro.  §§  935,  937;  1  R.  S.  757,  §  6; 
Laws  of  1883,  chap.  80  ;  IE.  S.  757,  §  7 ;  LercJie  v.  B^^asher^ 
104  N.  Y.  162.)  The  court  had  no  jurisdiction  to  make  such 
an  order.     (Black  on  Judg.  §§  184,  241 ;  McKemia  v.  Duffy^ 


1893,]  Lythgoe  v.  Smith.  445 

N,  Y.  Rep.]  Opinion  per  Curiam, 

19  N.  Y.  Supp.  248 ;  Code  Civ.  Pro.  §§  1563,  1568,  1570, 
1579,  1580 ;  StihoeU  v.  Jf.  L.  Ins.  Co.,  72  K  T.  391 ;  Race 
V.  Gilbert,  102  id.  298.)  The  final  decree  fully  established 
Jane  Smith's  rights.  (Freeman  on  Judg.  [3d  ed.]  §  24; 
The  Palmyra,  10  Wheat.  4 ;  Teaffy.  Hewitt,  1  Ohio  St.  511 ; 
Beehe  v.  Russdl,  19  How.  [U.  S.]  285.) 

Sylvester  Z.  H.  Ward  for  respondent. 

Per  Curiam^,  The  power  of  attorney  was  duly  proved  in 
this  proceeding.  (Code  Civ.  Pro.  §§  935, 937 ;  1  Rev.  St.  757, 
§  6,  as  amended  by  chap.  80,  Laws  of  1883.)  It  was  ample 
authority  for  the  payment  of  the  money  to  the  person  named 
therein  as  attorney  in  fact.  That  person  produced  it  and 
made  the  demand.  The  judgment  provided  for  the  payment 
of  the  money  to  Mrs.  Smith.  This  of  course  meant  to  Mrs. 
Smith  or  to  any  one  whom  she  might  legally  and  properly 
authorize  to  act  for  her. 

Upon  aU  the  facts  of  this  case,  which  are  uncontradicted 
and  which  are  above  stated,  we  fail  to  see  anything  which 
would  justify  a  court  in  refusing  to  direct  a  payment  to  be 
made  on  this  power.  The  court  has  ordered  the  money  to  be 
deposited  with  the  chamberlain,  and  such  deposit  necessarily 
results  in  the  further  expense  of  the  chamberlain's  fees  and 
fees  to  counsel  for  taking  proceedings  to  obtain  payment  from 
the  chamberlain.  This  added  expense  should  be  avoided  if  it 
can  reasonably  be  done.  We  are  unable  to  see  what  more 
proof  the  defendant,  Mrs.  Smith,  could  produce  unless  she 
came  over  in  person. 

Upon  the  uncontradicted  facts  as  they  appear  there  can  be 
no  rational  doubt  that  the  Mrs.  Smith  who  signs  the  power  of 
attorney,  is  the  same  Mrs.  Smith  who  appears  as  defendant  in 
this  action.  It  cannot  be  doubted  that  she  understood  the 
nature  and  purpose  of  the  power.  Its  authenticity  is  fully 
proven  and  is  not  denied.  What  more  could  be  done  to  estab- 
lish the  right  of  the  person  named  in  the  power  to  receive  the 
money  ?  If  it  be  said  a  later  power  should  be  proved,  it  may 
properly,  as  we  think,  be  asked,  why  ?     The  present  one  is 
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^  full  and  complete  authority,  and  by  the  proof  it  is  clear  it 
was  made  with  special  reference  to  litigation  about  this  very 
property  and  to  the  fact  that  moneys  belonging  to  Mrs.  Smith 
might  be  paid  in  actions  at  law,  and  the  attorney  was  specially 
authorized  to  give  receipts  and  acquittances  therefor.  Since 
the  execution  of  the  power  it  has  been  acted  upon  by  the 
attorney,  and  he  has  been  in  constant  communication  with 
Mrs.  Smith  through  her  representative  at  Aukland,  and  the 
plaintiff,  but  two  months  before  his  examination  in  this  case, 
had  himself  received  a  letter  from  the  defendant,  his  sister, 
and  there  is  no  assertion  or  suspicion  of  her  death  so  far  as 
this  record  shows.  Being  suflBcient  when  given,  and  there 
being  no  assertion  or  anything  to  arouse  suspicion  of  deatli  or 
that  the  grantor  of  the  power  has  withdrawn  or  in  any  man- 
ner revoked  it,  why  should  another  be  demanded?  By  the 
time  it  would  reach  this  country  and  the  money  demanded 
and  paid  under  it,  Mrs.  Smith  might  at  that  moment  be  dead. 
Such  a  possibility  of  death  must  of  course  exist  under  any  cir- 
cumstances, but  all  action  cannot  be  suspended  by  reason  of 
it.  The  bodily  presence  of  Mrs.  Smith  to  demand  and  receive 
her  money  ought  not  to  be  exacted. 

Where  a  power  of  attorney  is  produced  to  a  referee,  duly 
authenticated  and  acknowledged,  it  may  be  prudent  to  obtain 
the  sanction  of  the  court  to  recognize  and  make  payment 
thereon,  but  when  application  for  such  authority  is  made  and 
the  facts  appear  as  in  this  case,  and  they  are  wholly  nnoon- 
tradicted,  and  there  are  no  suspicious  circumstances  surround- 
ing the  application,  we  think  it  is  the  duty  of  the  court  to 
authorize  and  direct  the  payment  as  provided  for  in  the  power, 
and  the  refusal  to  make  such  direction  is  the  denial  of  a  legal 
right. 

We  should  undoubtedly  refuse  to  interfere  with  the  order 
of  the  court  below  in  any  case  where  the  material  facts  were 
not  in  substance  admitted  or  where  there  was  any  ground  for 
suspicion  regarding  the  power  or  the  manner  of  its  procure- 
ment. In  this  case  we  think  the  attorney  made  out  a  legal 
right  to  receive  the  money. 
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The  order  must,  therefore,  be  reversed  and  an  order  entered 
directing  the  referee  to  make  the  payment  to  the  attorney  in 
fact  npon  the  production  of  the  power  of  attorney  and  filing 
the  same  with  the  referee.     No  costs  allowed  to  either  party. 

All  concur. 

Ordered  accordingly. 


"Walter  Logan,  Appellant,  v.  The  McCall  Publishing 
Company,  Respondent. 

Under  the  provisions  of  the  Code  of  Civil  Procedure  in  reference  to  pro- 
ceedings supplementary  to  execution  (§§  2435,  3463,  2458,  2468),  such 
proceedings  may  be  instituted  against  a  foreign  corporation  having  no 
agent  and  doing  no  business  in  this  state,  and  a  receiver  of  its  property 
in  this  state  may  be  appointed. 

The  policy  of  this  state  does  not  preclude  a  creditor  of  such  a  corporation 
from  obtaining  a  preference  upon  assets  here. 

(Argued  December  11,  1898;  decided  December  19,  1893.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  November  17,  1893,  which  affirmed  an 
order  of  Special  Term  denying  a  motion  to  extend  the  receiver- 
ship under  an  appointment  in  supplementary  proceedings  in 
a  former  action  to  the  judgment  in  this  action. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Oeorge  TT.  Stephefus  for  appellant.  The  Code,  by  its 
express  terms,  permits  the  maintaining  of  proceedings  supple- 
mentary to  execution  in  a  case  like  this.  (Code  Civ.  Pro. 
§§  1812,  2463.)  UnlcBs  a  receiver  can  be  appointed  in  sup- 
plementary proceedings,  none  can  be  appointed  in  the  present 
instance  in  any  other  way.  (Code  Civ.  Pro.  §§  1810,  1812; 
Stevens  v.  Page^  4  Miss.  617 ;  Redtnond  v.  Hoge^  3  Hun, 
171.)  There  is  nothing  in  the  objection  that  supplementary 
proceedings  cannot  be  maintained  against  a  foreign  corpora- 
tion because  of  its  not  having  a  place  of  residence.     (Mora- 
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wetz  on  Priv.  Corp.  §  958 ;  Foster's  Fed.  Pr.  §  19  ;  St  Clair 
V.  Cox^  109  U.  S.  350.)  There  is  no  objection  to  appointing 
a  receiver  in  supplementary  proceedings  on  the  ground  that  it 
will  give  a  judgment  creditor  a  preference.  (  Varnum  v.  Harty 
119  N.  Y.  101.)'  The  order  of  examination  properly  required 
the  judgment  debtor  to  appear.     (Code  Civ.  Pro.  §  2453.) 

Andrews,  Ch.  J.  The  order  of  the  Special  Term,  which 
was  affirmed  by  the  General  Term,  denied  the  motion  to 
extend  the  receivership  under  an  appointment  in  a  prior 
action,  to  the  judgment  of  the  plaintiff  in  this  action,  on  the 
ground  that  the  provisions  of  the  Code  do  not  authorize  sup- 
plementary proceedings  against  a  foreign  corporation  in  any 
case.  It  was  held  under  the  former  Code  that  the  provisions 
of  that  Code  relating  to  supplementary  proceedings  applied  to 
natural  persons  only.  {Hinds  v.  C,  c&  JV,  F.  B,  li.  Co.^  10 
How.  487 ;  Sherwood  v.  Buffalo,  etc,,  R.  R.  Co.,  12  id.  136.) 
These  were  cases  of  supplementary  proceedings  under  judg- 
ments against  domestic  corporations,  and  it  was  decided  that 
remedies  against  such  corporations,  in  case  of  insolvency,  must 
be  had  under  the  provisions  of  the  Eevised  Statutes.  In  this 
case  it  appears  that  the  defendant  is  a  foreign  corporation,  not 
doing  business  in  this  state  nor  having  any  business  or  fiscal 
agency  therein,  or  agency  for  the  transfer  of  its  stock,  and  by 
section  1812  of  the  Code  of  Civil  Procedure  sudi  a  corporar 
tion  is  excluded  from  the  operation  of  section  1810,  providing 
for  the  appointment  of  receivers  of  the  property  of 
corporations. 

Section  2463  is  a  new  provision  and  seems,  by  necessary 
implication,  to  authorize  supplementary  proceedings  in  a  case 
like  this.  It  declares  :  "  This  article  does  not  apply  where 
the  judgment  debtor  is  a  corporation  created  by  or  under  the 
laws  of  this  state,  or  a  foreign  corporation  specified  in  section 
1812  of  this  act,  except  in  those  actions  or  special  proceedings 
brought  by  or  against  the  people  of  the  state."  The  defend- 
ant is  not  one  of  the  foreign  corporations  specified  in  section 
1812.     The  article  in  which  section  2463  is  found  is  the  one 
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regulating  proceedings  supplementary  to  execution.  Section 
2435  authorizes  supplementary  proceedings  against  a  "  judg- 
ment debtor,"  making  no  distinction  between  a  natural  person 
and  a  corporation.  Section  2458  requires  that  the  execution, 
in  case  the  judgment  debtor  is  not,  when  the  execution  is 
issued,  a  resident  of  the  state,  must  have  been  issued  to  the 
sheriff  of  the  county  where  the  judgment  roll  is  filed,  unless 
the  execution  was  issued  out  of  a  court  other  than  that  in 
which  the  judgment  was  rendered,  and  in  that  case  to  the 
sheriff  of  the  county  where  the  transcript  of  the  judgment  is 
filed.  Section  2452  provides  how  an  order  for  the  examination 
may  be  served  upon  a  corporation.  The  only  limitation  upon 
the  right  to  take  proceedings  supplementary  to  execution 
against  any  class  of  debtors  is  contained  in  section  2463,  and 
this. plainly  does  not  embrace  a  foreign  corporation  doing  no 
business  and  having  no  agency  in  this  state  ;  and  this  was  the 
situation  of  the  defendant. 

The  case  presented  to  the  Special  Term  showed  a  compli- 
ance with  all  the  conditions  precedent  to  the  maintenance  of 
supplementary  proceedings.  The  plaintiff  had  a  valid  judg- 
ment upon  which  execution  had  been  issued  to  the  proper 
county  and  returned  unsatisfied.  The  defendant  was  a  non- 
resident. It  was  not  a  corporation  specified  in  section  1812. 
The  plain  implication  from  section  2463  rendered  it  subject  to 
proceedings  supplementary  to  execution.  The  policy  of  the 
state  does  not  preclude  the  creditor  of  such  a  corporation  from 
obtaining  a  preference  upon  assets  here. 

We  think  the  orders  of  the  Special  and  General  Terms 
should  be  reversed,  and  that  the  matter  should  be  remitted  to 
tiie  Special  Term  for  further  proceedings. 

All  concur. 

Orders  reversed. 
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Dbnkis  Cbown,  an  Infant,  by  Guardian,  etc.,  Bespondent,  v. 
John  C.  Obb  et  al.,  Appellants. 

140  450  A  servant  assumes  not  only  the  risks  incident  to  his  employment  but  all 
dangers  which  are  obvious  and  apparent,  and  so,  if  he  voluntarily 
140  460  enters  into  or  continues  in  the  service,  having  knowledge  or  the  means 
173  M73  of  knowing  the  dangers  involved,  he  is  deemed  to  assume  the  risks,  and 
to  waive  any  claim  for  damages  against  the  master  in  case  of  personal 
injury. 
In  an  action  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  these  facts  appeared:  Plaintiff  who, 
at  the  time  of  the  injury,  was  nineteen  years  of  age,  had  been  employed 
in  defendants'  machine  shop  about  three  weeks,  his  duty  being  to 
stand  in  front  of  a  planing  machine  and  take  off  the  dressed  lumber; 
he  was  not  required  to  operate  the  machine  himself,  but  was  cautioned 
against  meddling  with  it,  and  was  given  proper  instructions  to  enable 
him  to  perform  his  special  work  with  safety.  Plaintiff  testified  that 
the  foreman  in  charge  of  the  machine  directed  him  to  place  a  hood, 
used  with  the  machine,  in  its  place,  which  was  about  eight  inches 
in  front  of  the  knives.  In  doing  this  his  hand  was  caught  by  the  knives 
and  he  was  injured.  The  omission  of  duty  charged  was  that  defendants 
omitted  to  give  to  plaintiff,  who  was  ignorant  of  the  use  of  machinery, 
proper  instructions.  Held,  that  assuming  plaintiff  received  the  order  as 
testified  to,  this  and  the  failure  to  give  instructions  did  not  charge 
defendants  with  personal  negligence;  that  plaintiff  had  had  fuU  oppor- 
tunity to  observe  the  manner  of  handling  the  hood  and  placing  it  upon 
the  machine,  and  it  was  not  negligence  to  request  him  to  put  it  in  place 
without  instructions,  especially  as  he  asked  for  none,  and  showed  in  no^ 
way  that  he  was  not  familiar  with  the  method  of  doing  it;  that  if  the 
operation  was  specially  dangerous  without  instructions,  the  danger  was 
obvious  and  he  was  not  bound  to  obey  the  order  and  in  doing  this  he 
took  the  risks;  also  that  if  he  was  directed  by  the  foreman  to  perform 
another  service  than  that  for  which  he  was  employed  and  one  specially 
dangerous  without  sufficient  instruction,  the  fault  was  not  that  of  the 
master  but  of  a  co-servant. 

(Argued  December  12,  1898;  decided  December  19,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  28,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 
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This  action  was  brought  to  recover  damages  for  personal 
injuries  received  by  plaintiff  while  in  defendants'  employ. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JoJm  Noianam,  for  appellants.  It  is  the  settled  rule  of  law 
that  a  master's  liability  to  his  servants  for  injuries  received  in 
their  employment  is  based  upon  the  personal  negligence  of  the 
employer,  and  the  evidence  must  establish  personal  fault  on 
his  part,  or  what  is  equivalent  thereto,  to  justify  a  verdict,  and 
he  is  entitled  to  the  presumption  that  he  has  performed  his 
duty  until  the  contrary  appears.  (Wood  on  Master  &  Serv- 
ant, §§  345,  346 ;  Cahia  v.  EUUm,  106  N.  Y.  512,  517.)  A 
servant  upon  entering  upon  his  employment  assumes  not  only 
all  the  risks  incident  to  such  employment,  but  also  all  dangers 
thereof  which  are  obvious  and  apparent.  A  young  man  nine- 
teen years  of  age,  of  good  development  and  faculties,  is  held 
to  the  same  standard  as  regards  ordinary  care  as  an  adult. 
(Thomp.  on  Neg.  1008 ;  Haakva  v.  N.  Y.C.AH.  B.  R.  R. 
Co.,  65  Barb.  129  ;  56  N.  Y.  608 ;  Jones  v.  Roachy  9  J.  &  S. 
248 ;  Emg  v.  B.  <6  W.  R.  R.  Co,,  9  Cosh.  112.)  No  servant 
is  obliged  to  obey  a  request  or  order,  even  on  pain  of  dismissal 
from  employment,  which  would  subject  him  to  danger,  acci« 
dent  or  risk  of  life  or  limb,  and  if  he  obeys  such  order  under 
such  circumstances  it  is  at  his  own  risk.  {Cullen  v.  iT.  S.  M. 
R.  Co.,  114  N.  Y.  45 ;  Rickey  v.  Taaffe,  99  id.  204 ;  105  id, 
25.)  The  plaintiflE  was  guilty  of  contributory  negligence,  and, 
therefore,  a  nonsuit  should  have  been  granted.  {CahUl  v. 
HiUon,  106  K  Y.  512.)  The  defendants  should  have  been 
allowed  to  prove  that  no  accident  of  this  kind  had  ever  hap- 
pened before  in  their  experience,  and  the  exception  taken  on 
their  behalf  to  the  exclusion  of  such  testimony  should  be  sus- 
tained. {Dongan  v.  C  T.  Co.,  56  N.  Y.  1 ;  Sutton  v.  If.  Y. 
C.AHIR.  R.  R.  Co.,  66  id.  253.) 

Isaac  S.  CaUm  for  respondent.  The  testimony  abundantly 
Bustains  the  verdict  of  the  jury.  It  conclusively  shows  the 
defendants'  negligence    and  omission  of  a    manifest    duly 
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towards  the  plaintifi .  (Brennan  v.  Gordon,  118  N.  T.  489 ; 
H.  B.  Co,  V.  Fort,  17  Wall.  553 ;  Hickey  v.  Taaffe,  105  N. 
T.  26 ;  i^i^K<?r  v.  Jewett,  80  id.  49 ;  Byan  v.  Fowler,  24  id. 
410 ;  Jf^Ti/i  V.  D.  <&  H,  C.  Co.,  91  id.  500  ;  ConnoUy  v.  PaU- 
Ion,  41  Barb.  366,  369 ;  Noyes  v.  Smith,  28  Vt.  59 ;  Lofraus 
V.  iT.  F.  d&  M.  V.  W,  Co.,  55  Hun,  452 ;  Loughrwo,  v.  StaU, 
105  N.  Y.  159  ;  Corcoran  v.  Holhrook,  59  id.  517.)  Whether 
an  accident  of  this  kind  had  ever  before  happened  or  not  at  the 
defendants'  place  was  immaterial.  {Lily  v.  N.  Y.  C.  <6  H. 
B.  B.  B.  Co.,  107  N.  Y.  574,  575.) 

O'Bbien,  J.  The  relation  of  master  and  servant  existed 
between  the  plaintifi  and  the  defendants  at  the  time  that  the 
former  received  the  personal  injury  for  which  he  has  recov- 
ered damages.  The  question  presented  is  whether,  upon  any 
view  of  the  evidence,  the  result  can  be  attributed  to  any  fault 
or  neglect  on  the  part  of  the  master.  The  rules  of  law  in 
such  cases  are  well  settled,  but  it  is  not  always  easy  to  apply 
them  to  the  varying  facts  in  each  particular  case.  The  master 
does  not  insure  the  servant  against  all  accidents  and  mishaps 
that  may  befall  him  in  the  business.  The  servant,  when  he 
enters  into  the  relation,  assumes  not  only  all  the  risks  incident 
to  such  employment,  but  all  dangers  which  are  obvious  and 
apparent.  The  law  imposes  upon  him  the  duty  of  self -pro- 
tection and  always  assumes  that  this  instinct,  so  deeply  rooted 
in  human  nature,  will  guard  him  against  all  risks  and  dangers 
incident  to  the  employment  or  arising  in  the  course  of  the 
business  of  which  he  has  knowledge  or  the  means  of  knowl- 
edge. If  he  voluntarily  enters  into  or  continues  in  the  serv- 
ice without  objection  or  complaint,  having  knowledge  or  the 
means  of  knowing  the  dangers  involved,  he  is  deemed  to  assume 
the  risk  and  to  waive  any  claim  for  damages  against  the  master  in 
case  of  personal  injury  to  him.  (Thompson  on  Neg.  ]^.  1008 ; 
HoAikvn  V.  N.  Y.  C.  <&  11.  B.  B.  B.  Co.,  65  Barb.  129; 
affd.,  56  N.  Y.  608 ;  Jcmes  v.  Boach,  9  J.  &  S.  248.) 

This  principle  applies  to  the  plaintijQE,  though  he  was  not  at 
the  time  of  full  age.     Like  any  other  servant  he  took  upon 
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himself  the  ordinary  risks  of  the  service,  and  all  dangers  from 
the  nse  of  machinery  which  were  known  to  him,  or  obvious 
to  persons  of  ordinary  intelligence.  {De  Graffe  v.  N,  Y,  C, 
i&  H.  R.  R.  R.  Co.,  76  N.  Y.  125 ;  King  v.  B.  cfe  W.  R.  R, 
Co.,  9  Cush.  112.)  He  is  bound  to  take  notice  of  the  ordi- 
nary operation  of  familiar  laws  and  to  govern  himself  accord- 
ingly, and  if  he  fails  to  do  so  the  risk  is  his  own.  He  is  bound 
to  use  his  eyes  to  see  that  which  is  open  and  apparent  to  any 
person  so  using  them,  and  if  he  neglects  to  do  so  he  cannot 
charge  the  consequences  upon  the  master. 

The  liability  of  the  master  for  injuries  to  the  servant 
received  in  the  service  is  based  upon  his  personal  negligence, 
and  the  evidence  must  establish  some  personal  fault  or  neglect 
of  duty  on  his  part,  or  what  is  equivalent  thereto,  in  order  to 
justify  a  verdict,  and  he  is  entitled  to  the  presumption  that  he 
has  performed  this  duty  until  the  contrary;  is  made  to  appear. 
(Wood  on  Majster  &  Servant,  §§  345,  346 ;  Cahill  v.  Hilton, 
106  N.  T.  517.)  If  the  injury  to  the  servant  is  attributable 
to  the  master's  neglect  in  omitting  to  furnish  safe  and  ade- 
quate appliances  for  the  work,  according  to  the  nature  of 
the  business,  or  competent  co-servants,  or  even  if  he 
neglects  to  give  persons  unacquainted  with  the  use  of 
machinery  proper  instructions  with  respect  to  its  use,  he 
is  liable.  It  remains  only  to  apply  these  principles  to  the 
facts  of  this  case  as  disclosed  by  the  testimony  of  the  plaintiff 
himself.  On  the  10th  of  December,  1890,  the  plaintiff,  who 
was  then  about  nineteen  years  of  age,  and  in  the  employment 
of  the  defendants,  lost  his  hand  and  part  of  the  arm  by  com- 
ing in  contact  •  with  the  knives  of  a  planing  machine.  No 
complaint  is  made  that  the  machine  was  in  any  respect  defect- 
ive or  unsuitable  for  the  purpose  for  which  it  was  used,  or 
that  the  place  where  the  plaintiff  was  directed  to  work  was  in 
any  respect  unsafe.  The  only  omission  of  duty  charged 
against  the  master  in  the  complaint,  or  at  least  the  only  fault 
now  tvged,  is  that  the  plaintiff  was  ignorant  of  the  use  of 
machinery,  and  the  defendants  neglected  to  give  proper 
instructions  to  him  in  this  regard  or  cause  them  to  be  given. 
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When  the  accident  occurred  the  plaintiff  had  been  at  work  in 
the  shop  about  three  weeks.  His  duty  was  to  stand  in  front 
of  the  machine,  and  about  four  or  five  feet  from  the  end  of  it, 
and  take  off  the  dressed  lumber  after  it  had  passed  through 
the  planer,  and  when  moved  to  where  he  stood  by  the  action 
of  the  machine  and  the  use  of  a  small  roller  and  horse 
attached.  He  was  not  required  to  operate  or  handle  the 
machine  itself,  but  was  cautioned  against  meddling  with  its 
operation.  There  were  four  of  these  machines  in  the  room, 
under  charge  of  a  man  who  assigned  the  plaintiff  to  one  of 
them  to  take  the  boards  away  and  load  them  upon  a  truck  as 
they  were  dressed.  The  plaintiff  testifies  that  on  the  day  of  the 
accident  the  man  in  charge  ordered  him  to  place  a  hood  made  of 
tin,  and  used  to  divert  the  shavings  and  dust  from  the  machine 
to  the  floor  under  the  frame,  in  its  place  in  front  of  the  knives 
of  the  planer.  This  hood  had  a  hook  at  the  top,  and  when  in 
use  hung  in  front  of  the  knives  and  about  eight  inches  from 
them,  upon  a  small  beam  under  the  frame.  He  says  that 
while  attempting  to  put  it  in  place  his  hand  was  caught  by  the 
knives,  and  in  this  way  the  injury  was  sustained.  At  this 
point  there  is  a  marked  conflict  in  tlie  evidence.  The  plaintiff 
says  that  he  was  directed  by  the  man  in  charge  to  put  the 
hood  in  place  without  giving  him  any  instructions  as  to  the 
manner  of  doing  it,  or  the  danger  incident  to  such  an  opera- 
tion. The  foreman  of  the  machines  in  charge  admits  that  he 
gave  him  no  instructions  in  this  respect,  for  the  simple  reason 
that  no  such  duty  was  ever  required  of  him,  and,  in  fact,  he 
gave  him  no  order  to  that  effect  on  this  occasion,  but  the  act  was 
entirely  voluntary  on  the  part  of  the  plaintiff,  and  without 
request  or  direction  from  any  one.  The  plaintiff  says  that  when 
his  hand  came  in  contact  with  the  knives,  the  hood  dropped  from 
the  hand  upon  the  floor,  and  that  he  never  succeeded  in  hang- 
ing it.  On  the  other  hand,  the  foreman,  and  in  this  he  is  corrobo- 
rated by  several  other  witnesses  who  were  working  in  the 
shop  at  the  time,  says  that  after  the  injury  the  hood  was  found 
hanging  in  front  of  the  knives,  not  upon  the  beam  where  it 
was  always  placed,  but  upon  another,  some  four  inches  nearer 
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to  the  knives.  Assuming  that  the  verdict  has  determined  con- 
dnsively  that  the  foreman  ordered  the  plaintiff  to  hang  this 
hood  in  place,  in  front  of  the  knives  of  the  planer,  does  this 
charge  the  master  with  personal  negligence  ?  The  plaintiff 
had  been  at  work  in  front  of  this  machine  for  three  weeks, 
and  dnring  that  time  had  full  opportunity  to  observe  the  man- 
ner of  handling  this  hood  and  placing  it  upon  the  machine. 
He  had  the  same  opportunity  of  informing  himself  with 
respect  to  any  danger  attending  such  an  act  as  the  master  had. 
There  was  nothing  in  the  operation  which  he  was  required  to 
perform  that  called  for  any  special  instructions,  and  he  asked 
for  none.  It  was  not  negligence  to  direct  a  young  man 
nineteen  years  of  age  who  had  seen  the  machine  in  operation 
for  three  weeks,  to  perform  such  duty,  even  without  instruc- 
tions, especially  ^Yhen  he  asked  for  none  and  gave  no  sign  that 
he  was  not  entirely  familiar  with  the  method  by  which  the 
order  could  be  properly  obeyed.  This  was  one  of  the  risks 
which  he  assumed  wlien  he  entered  the  defendants'  service. 
But  if,  as  the  learned  counsel  for  the  plaintiff  claims,  the  ope- 
ration was  specially  dangerous  in  the  absence  of  instructions, 
then  the  danger  was  obvious  and  he  was  not  boimd  to  obey 
the  order,  but  if  he  did  the  risk  was  his  own.  The  learned 
trial  judge  instructed  the  jury  with  respect  to  the  law  upon 
this  point  in  the  following  language :  "  Now,  there  are  some 
dangers,  gentlemen,  of  ^hich  a  person  does  not  need  to  be 
informed.  Where  there  is  a  knife  or  a  saw,  the  danger  is 
palpable  to  any  one  who  is  employed  to  work,  that  if  he  gets 
before  that  knife  or  saw,  he  will  be  cut  or  hurt.  *  *  * 
Against  apparent  dangers  a  master  need  not  warn  a  servant. 
*  *  *  Now,  here  this  boy  unquestionably  knew  that  there 
were  knives  in  this  machine  that  planed  this  board  and  cut 
grooves  or  tongues  on  either  side ;  that  was  as  plain  to  Ids 
understanding  as  it  is  to  yours,  and  it  was  as  clear  to  him  when 
he  was  put  at  this  employment  as  it  is  to  us  to-day,  after  this 
trial.  He  knew  that  if  his  fingers  got  within  the  range  of 
those  knives  that  the  same  power  that  caused  those  knives  to 
revolve  and  cut  off  with  great  rapidity  the  coating  of  these 
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boards  and  make  them  smooth,  would  injure  his  fingers. 
Instruction  was  not  necessary  to  impart  that  information." 

This  is  a  clear  exposition  of  the  law  applicable  to  such  ques- 
tions, but  we  think  its  application  to  the  proofs  in  this  case 
called  for  a  non-suit  or  the  direction  of  a  verdict  for  the 
defendants.  There  is  no  conflict  in  the  evidence  as  to  the 
particular  duties  which  the  plaintiif  was  hired  to  perform. 
They  consisted,  as  already  stated,  in  removing  the  dressed 
boards  from  the  machine  as  they  came  through,  and  occa- 
sionally sweeping  the  floor.  It  is  admitted  that  proper 
instructions  were  given  to  him  to  enable  him  to  perform  this 
work  with  safety,  and  if  it  be  true,  as  the  plaintiff  testifies, 
that  on  the  o(Jcasion  in  question  he  was  directed  to  perform 
another,  and  specially  dangerous  service,  without  sufficient 
instruction,  the  fault  was  not  that  of  the  master,  but  of  a 
co-servant.  So  that  whether  we  consider  the  order  to  bang 
the  hood  as  an  incident  of  the  employment  the  risks  of  which 
the  plaintiff  assumed,  or  a  direction  to  do  a  reckless  or  dan- 
gerous thing  without  suflScient  knowledge  or  instruction,  the 
dangers  of  which  were  plain  and  obvious,  or  a  request  by  the 
foreman  to  do  something  that  by  the  employment  he  was  not 
bound  to  do,  the  result  is  the  same.  The  plaintiff  was,  no 
doubt,  very  seriously  injured,  and  his  case  was  one  which 
appealed  to  the  sympathy  of  the  jury  although  the  testimony 
preponderated  strongly  in  favor  of  the  conclusion  that  the 
injury  was  the  result  of  some  carelessness  or  inattention  on  his 
own  part.  But  it  would  be  manifestly  unjust  to  subject  the 
master  to  damages  in  such  a  case  where,  under  the  most  favor- 
able view  that  can  be  taken  of  the  evidence  in  favor  of  the 
plaintiff,  the  injury  was  the  result  of  an  accident  which  could 
not  have  been  anticipated  or  prevented  by  the  exercise  of 
ordinary  care,  and  which  occurred  without  the  fault  of  the 
master. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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JjicoB  F.  MiLLKB,  as  Execntor,  etc.,  Appellant  and  Eespond- 
ent,  V.  BoBBBT  Campbell,  Eespondent  and  Appellant. 

Ad  assignment  executed  by  a  married  woman  during  her  husband's  life 
and  prior  to  the  enabling  act  of  1879  (Chap.  248,  Laws  of  1879)  of  a 
policy  of  insurance  issued  pursuant  to  the  act  of  1640  (Chap.  80,  Laws 
of  1840)  upon  the  life  of  her  husband  for  her  benefit  is  void. 

The  question  as  to  its  validity  is  not  affected  by  the  fact  that  the  policy 
was  issued  by  an  insurance  company  of  another  state,  although  the  laws 
of  that  state  might  authorize  such  an  assignment. 

Tlie  contract  between  the  corporation  and  the  assuredj  it  seem»,  would  be 
governed  by  the  laws  of  the  state  of  its  origin,  but  the  validity  of  the 
assignment  depends  upon  the  capacity  of  the  assignor  to  make  it  under 
the  laws  of  thiji  state. 

Where,  however,  an  endowment  policy  upon  the  life  of  the  husband  for 
her  benefit  was,  prior  to  1879;  assigned  by  the  husband  and  the  wife, 
which  policy  provided  that  in  case  the  husband  survived  the  term  of 
fifteen  years,  the  sum  insured  should  be  paid  to  him,  and  the  husband 
survived  the  policy  period,  KM,  that  the  interest  of  the  wife  ceased 
vpon  the  expiration  of  that  period,  and  the  whole  interest  vested  in  the 
husband,  and  by  his  assignment  was  transferred  to  his  assignee. 

(Argued  December  12,  1898;  decided  December  19,  1898.) 

Cross  appeals  from  judgment  of,  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  March  10, 1893,  which  modified,  and  affirmed  aa 
modified,  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Jacob  F.  MiUer  for  plaintifiE.  The  policies  were  not  assign- 
able. (Laws  of  1840,  chap.  80;  Laws  of  1858,  chap.  187; 
Laws  of  1862,  chap.  70 ;  Laws  of  1866,  chap.  656 ;  Laws  of 
1870,  chap.  277;  Laws  of  1873,  chap.  821;  Eadie  v.  Slvmr 
mofij  26  N.  Y.  15;  Barry  v.  K  Z.  Ins.  Co.,  59  id.  587; 
Barry  v.  Brune,  71  id.  262 ;  Brummer  v.  Cohn^  86  id.  11 ; 
Wilson  Y.  Lawrence,  76  id.  585 ;  Baron  v.  BrwmraeT^  100  id. 
872;  BmiUe  v.  Quinn,  90  id.  492 ;  Framk  v.  M.  L.  Ins.  Co.^ 
Sickels  — Yol.  XC Y.        58 
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102  id.  286 ;  Anderson  t.  Goldsohmidt,  103  id.  618 ;  Tie- 
meyer  v.  T^imquut^  85  id.  576.)  The  plaintiff  being  a 
married  woman,  is  not  liable  on  her  guaranty  contained  in  the 
assignment.  (Jf.  B»  Co.  v.  Thompson^  58  N.  T.  80 ;  N^di 
V.  Mitchell^  71  id.  199 ;  Tiemej/er  v.  Tnmquist^  85  id.  516 ; 
S.  C.  Bomk  V.  Prwyn^  90  id.  50 ;  Yale  v.  Dederer^  18  id. 
265  ;  22  id.  450 ;  68  id.  329  ;  Zmdeman  v.  Farquha/reon^  101 
id.  427.)  The  policies  being  non-assignable,  any  agreement 
of  guaranty  falls  with  the  main  instruments.  The  assign- 
ments being  invalid,  a  guaranty  of  them  is  invalid  also. 
{Ba/rry  v.  E.  L.  A.  Co.,  59  N.  Y.  594 ;  Baa-ry  v.  Brwrie, 
71  id.  262 ;  WUson  v.  Lcuvorencey  76  id.  585 ;  Brmrymer  t. 
CoJmy  86  id.  11 ;  Brick  v.  CampbeU,  122  id.  338 ;  Mercer  v. 
Storke,  1  Miss.  451 ;  Da/rlington  v.  McCooU,  1  Leigh  [Va.], 
40 ;  Estate  of  Webb,  49  Cal.  542 ;  Shepherd  v.  Shepherd,  1 
Mad.  Ch.  244 ;  Yaeser  v.  Yaeeer,  23  Miss.  378 ;  TarnU/neorv 
V.  Yorke,  20  Tex.  624 ;  Bimson  v.  NichoUon,  19  Wis.  498 ; 

I  Perry  on  Trusts,  §  97  ;  Baylea  v.  ConmionweaUh,  40  Penn. 
St.  37 ;  De  Jorge  v.  Goldsmith,  16  J.  &  S.  131.)  The  rule 
which  prevails  in  case  of  policies  issued  in  this  state  under  our 
state  law,  prevails  also  in  reference  to  the  policy  issued  by  the 
New  England  Company.  All  were  unassignable  till  1879. 
(Schouler  on  Dom.  Rel.  §  80;  Holmes  v.  Boughton^  10 
Wend.  75  ;  Gould  v.  Emerson,  99  Mass.  157 ;  Sa)(m  v.  Snow, 

II  Allen,  224 ;  TJ.  Assn.  v.  Burcmt,  118  Mass.  421 ;  State  v. 
Byrne,  45  Conn.  273 ;  Bamron  v.  P.  M.  Z.  Ins.  Co.,  99  Ind. 
478 ;  M.  L.  Ins.  Co.  v.  Terry,  62  How.  Pr.  325.)  The  policy  was 
made  payable  to  the  plaintiff  or  to  his  executors,  administrators 
or  assigns.  The  word  his  should  be  read  her,  for  the  pronoun 
refers  to  the  assured,  and  the  assured  is  the  plaintiff's  estate. 
(  Whitehead  v.  N.  Q.  L.  Ins.  Co.,  102  N.  Y.  143 ;  CampbeU 
V.  N.  E.  L.  Ins.  Co.,  98  Mass.  381 ;  Hoyle  v.  G.  L.  Ins.  Co., 
6  Kobt.  567 ;  Smith  v.  JE.  L.  Ins.  Co.,  5  Lans.  545.)  The 
policy  should  be  deemed  the  property  of  Mrs.  Brick.  {Gris- 
wold  V.  Sawyer,  125  N.  Y.  411.)  If  the  pretended  assign- 
ments were  void  when  made,  the  void  instrument  could  be  made 
valid  by  the  death  of  plaintiff's  son.     {Leonard  v.  Clinton, 
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96  Hun,  288 ;  Btoorn/mgdale  v.  Lishergery  24  id.  867.)  The 
alleged  payment  of  the  policy  by  the  New  York  life  Ixma- 
anoe  Company  cannot  affect  this  case.  {Leonard  v.  Clmtony 
26  Hnn,  288.) 

George  W.  Vcm  Shfck  for  defendant.  The  judgment  of 
the  Gleneral  Term  striking  out  the  provision  in  the  Special 
Term  judgment  directing  the  re-deUvery  of  the  policy  issued 
by  the  New  York  Life  Insurance  Company  to  the  plaintifPs 
testator  was  proper.  {Ohnstead  v.  Keyes^  85  N.  Y.  606 ;  122 
id.  342.)  The  court  erred  in  directing  the  re-assignment  and 
re-delivery  of  the  policy  of  the  New  England  Life  Insurance 
Company.  {Brummer  v.  Cohriy  86  N.  Y.  11 ;  Sohnea  v. 
Oilmom^  138  id.  369,  380 ;  OJmstead  v.  Keye8^  85  id.  593, 
605,  606;  Frcmk  v.  N.  T.  Z.  Ins,  Co.,  102  id.  273,  274; 
Whitehead  v.  N.  Y.  L.  Ins.  Co.,  Id.  152 ;  WUlard  v.  Eua^ 
ham,  15  Gray,  328 ;  Ilebom  v.  Warren,  112  Mass.  271 ;  Troy 
v.  Sargent,  132  id.  408 ;  Barry  v.  K  Z.  Ins.  Co.,  59  N.  Y. 
587 ;  C  M.  L.  Ins.  Co.  v.  Bv/rroughs,  34  Conn.  132.) 

Gray,  J.  This  action  was  originally  brought  by  Hannah, 
wife  of  Riley  A.  Brick,  to  set  aside  certain  assignments  of  life 
insurance  policies  made  to  the  defendant  and  to  compel  their 
re-delivery  by  him  to  her.  Pending  the  action,  she  died  and 
her  executor  has  continued  it.  The  policies  were  five  in 
number  and  were  all  issued  in  1872,  upon  the  life  of  Mr. 
Brick.  Four  of  them  were  issued  by  New  York  corporations 
and  one  by  a  Massachusetts  corporation.  The  assignments 
were  made  in  1877  and  were  intended  to  secure  an  indebted- 
ness of  Mr.  Brick,  the  husband,  to  the  defendant.  At  the 
time  of  their  making  there  was  one  child  living ;  who  died 
in  the  year  1882.  A  judgment  rendered  for  the  defendant 
upon  a  previous  trial  was  appealed  from  and,  being  reviewed 
in  the  Second  Division  of  this  court,  was  there  reversed. 
{Brick  V.  Campbell,  122  N.  Y.  337.)  A  new  trial  was  ordered, 
but,  previous  thereto,  the  defendant  conformed,  in  part,  to  the 
decision  in  the  Court  of  Appeals  and  delivered  up  three  of 
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tiis  inBurance  policies.  Of  the  two  policies  remaining^  one 
was  issued  by  the  New  England  Mutual  life  Insurance  Oom- 
pany,  of  Massachusetts,  and  the  other  was  issued  by  the  New 
York  Life  Insurance  Company,  of  New  York.  With  respect 
to  the  former,  the  conditions  are  unchanged  from  what  they 
were,  when  the  case  was  before  the  Second  Division  of  this 
court ;  but  the  defendant'  insists  that  the  question  of  a  married 
woman's  capacity  under  Massachusetts  laws  was  considered 
under  an  erroneous  assumption  as  to  what  those  laws  were 
and  that  the  proofs  do  not  warrant  a  decision  that  she  was 
incapable  of  disposing  of  a  policy  for  her  benefit.  That 
policy,  unquestionably,  was  a  Massachusetts  contract;  but 
that  fact  does  not  influence  the  consideration  of  the  validity 
of  the  agreement  by  Mrs.  Brick  to  assign  it.  As  between  the 
Massachusetts  corporation  and  the  assured,  the  contract  would 
be  governed  by  the  laws  of  that  state  ;  for  it  was  made  and 
■was  to  be  performed  there.  But  the  contract,  which  is  in 
question  here,  is  the  agreement  by  the  married  woman  to  assign 
the  policy,  and  its  validity  depends  upon  her  capacity  under 
New  York  laws  fo  make  it.  Her  status  as  a  married  woman 
was  regulated  by  statute  and  the  disabilities,  under  which  she 
was  at  common  law,  have  disappeared  in  this  state,  only  as 
they  have  been  by  successive  legislative  enactments  specifically 
removed.  Chapter  80  of  the  Laws  of  1840  was  an  enabling 
act  with  respect  to  the  married  woman,  which  permitted  her  to 
insure,  or  to  cause  to  be  insured,  the  husband's  life  for  her,  or 
her  children's  benefit.  It  did  nothing  more  towards  enlarging 
her  legal  capacity  with  respect  to  such  insurances ;  as  it  was 
held  upon  the  previous  deSsion  in  this  court,  following  a  long 
line  of  cases,  commencing  with  that  of  JEadie  v.  Sliniman 
(26  N.  Y.  9).  Chapter  -821  of  the  Laws  of  1873  conferred 
capacity  upon  her  to  dispose  of  a  policy,  provided  there  was 
no  child,  nor  issue,  living,  and  finally,  in  1879  (Chapter  248, 
Laws  of  1879),  the  legislature  removed  the  restrictions  upon 
her  power  to  assign. 

The  terms,  in  which  the  act  of  1840  and  its  successive 
amendments  were  couched,  are  of  general  application  to  all 
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iiwnraiices  by  or  for  married  women  upon  the  lives  of  their- 
husbands,  and  are  not  to  be  deemed  as  affecting  only  insur- 
ances effected  in  this  state.  It  was  the  policy  of  the  law  of 
this  state,  until  the  acts  of  1873  and  1879^  that  the  benefit  of 
any  such  insurance  should  be  beyond  the  power  of  the  wife  to 
lose  by  her  acts.  Hence,  without  further  adding  to  the  dis- 
cussion of  the  question  had  upon  the  former  appeal,  it  is  our 
opinion  that  Mrs.  Brick  had  no  legal  capacity  to  assign  the 
policy  of  insurance  to  the  defendant;  quite  irrespective  of  what 
the  statutory  law  of  Massachusetts  may  have  been  on  the  sub-  . 
ject.  The  question  of  her  capacity  to  contract  was  referable  / 
to  the  enabling  laws  of  this  state.  I  may  add,  however,  this 
observation,  that  the  law  of  Massachusetts  respecting  insur- 
ances made  payable  to  married  women,  in  force  when  this 
policy  was  issued,  as  construed  by  the  courts  of  that  state, 
seems  to  warrant  the  inference  that  such  an  insurance  was 
regarded  as  an  irrevocable  provision  for  the  benefit  of  the 
family.  (Laws  of  1864,  chap.  197  ;  G.  S.  1873,  chap.  58,  §  62 ; 
Knickerbocker  Life  Ina.  Co.  v.  WeitZy  99  Mass.  157;  Oould 
v.  Emerson^  Id.  154.) 

The  other  of  the  two  policies,  issued  by  the  New  York  Life 
Insurance  Company,  was  an  endowment  policy  insuring  Mr. 
Brick's  life  for  fifteen  years.  The  agreement  of  the  company 
was  to  pay  the  amount  of  the  insurance  to  Mrs.  Brick,  his 
wife,  as  the  assured,  "  for  her  sole  use,  if  living,  *  *  * 
and  if  not  living  to  the  children  *  *  *  or  to  the  execu- 
tors, etc.,  of  the  person  whose  life  is  insured  *  *  * ;  or,  if 
the  person  whose  life  is  insured  shall  survive  said  term  of 
fifteen  years,  *  *  *  the  sum  above  insured  shall  then  be 
paid  *  *  *  to  him."  As  the  case  came  before  the  Second 
Division  of  this  court,  its  decision  was  based  upon  the  record 
as  it  stood.  When  the  previous  trial  was  had,  this  policy  had 
not  matured  by  its  terms ;  the  fifteen  years  period  not  having 
yet  expired.  After  the  reversal  in  this  court,  and  before  the 
last  trial  came  on,  a  supplemental  answer  was  allowed,  which 
set  up  the  separate  assignments  by  Mrs.  Brick  and  by  her 
husband  ;  the  husband's  survival  of  the  policy  period  of  fif- 
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teen  years,  and  the  conseqaent  cessation  of  Mrs.  Brick's 
interest.  Upon  the  trial  these  allegations  were  established  by 
the  evidence ;  as  was  the  fact  that  the  insurance  company  had 
paid  the  amount  of  the  insurance  moneys  to  certain  persons,  to 
whom  the  policies  had  been  assigned  by  the  defendant,  and  at 
a  date  subsequent  to  the  expiration  of  the  fifteen  years  period 
mentioned  in  the  policy.  The  trial  judge,  however,  ordered 
judgment  for  the  plaintiff  as  to  this,  as  well  as  to  the  New 
England  Insurance  Company's  policy;  but  at  the  General 
Term  the  judgment  was  modified,  by  striking  therefrom  so 
much  as  adjudged  that  the  title  to  the  New  York  Life  Insur- 
ance Company's  policy  was  in  Mrs.  Brick.  It  was  there  held 
that  her  interest  had  ceased  under  the  terms  of  the  policy  and 
we  think  the  modification  of  the  judgment  was  correct. 

While  the  fifteen  years  of  the  policy  were  running,  the  policy 
was  non-assignable  by  Mrs.  Brick,  and  the  former  decision 
rendered  in  this  court  was,  therefore,  perfectly  right.  Sub- 
sequently, however,  and  before  the  new  trial,  an  event  had 
happened,  by  the  expiration  of  the  period  of  fifteen  years, 
which  deprived  Mrs.  Brick  of  her  interest  in  the  policy  and 
vested  every  interest  in  her  husband,  Mr.  Brick,  to  whom,  by 
its  express  terms,  the  amount  of  the  insurance  had  become 
due.  The  previous  assignment  to  the  defendant,  however, 
had  operated  to  transfer  whatever  interest  he  had  in  the 
policy,  and  the  title  of  the  defendant  to  the  policy,  which, 
before, was  contingent  upon  Mr.  Brick's  surviving  the  period 
of  fifteen  years,  and  thus  acquiring  a  transferable  interest, 
became  perfect,  and  carried  the  right  to  him,  or  his  assigns,  to 
receive  payment  from  the  company.  It  made  no  difference, 
in  the  case  of  this  policy,  that  it  was  on  what  is  called  the 
endowment  plan.  It  was  equally  non-assignable  during  its 
running;  under  the  principle  declared  by  the  cases  as  to  insur- 
ances for  the  benefit  of  wife  or  children.  {JSrimner  v.  Cohuj 
86  N.  Y.  11.)  But,  differing  from  ordinary  life  insurance,  a 
certain  period  is  fixed  by  the  contract,  or  policy,  within  which 
the  obligation  of  the  insurer  runs  to  the  wife,  children,  or  per- 
sonal representatives,  and  they  had  no  right  to  receive  pay- 
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ment  under  it  beyond  that  period.  Such  an  endowment 
policy  combines,  in  its  plan,  an  insurance  of  the  life  and  an 
investment  of  the  moneys  paid.  In  the  former  feature,  it 
looks  forward  to  and-  makes  provision  for  a  state  of  widow- 
hood or  orphanage,  in  the  case  of  the  death  of  the  person 
whose  life  is  insured,  pending  the  period  specified ;  while  in 
the  latter  feature,  it  secures  to  the  person,  effecting  the  insur- 
ance upon  his  life  for  a  certain  period  for  the  benefit  of  his 
family,  a  presumably  profitable  return  of  the  original  invest- 
ment of  his  moneys  with  the  company,  and  thus  may  be 
regarded  as  a  provision  for  an  advanced  period  of  his  life. 

For  the  reasons  given,  the  judgment  appealed  from  should 
be  aflirmed,  with  costs. 

All  concur. 

Judgment  afltened. 
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While,  as  a  general  rule,  an  action  for  injuries  to  real  estate  must  be  ^^  AmlS 
brought  in  the  forum  m  sita,  the  Supreme  Court  of  this  state  is  not  ' 
prohibited  from  entertaining  an  action  to  recover  damages  for  injuries 
to  real  property  in  another  state;  and  where  it  acquires  jurisdiction  of 
the  parties  and  defendant  appears,  answers  and  goes  to  trial  without 
objecting  to  the  authority  of  the  court  to  hear  the  cause,  the  judgment 
rendered  therein  will  be  neither  void  nor  voidable  for  want  of  jurisdic- 
tion, but  will  be  binding  and  conclusive  upon  the  parties. 

Jhtdl^  y.  Mayhew  (8  N.  Y.  9) ;  Datfu  v.  Packard  (7  Pet.  276),  distinguished. 

In  such  an  action  plaintiff  claimed  950,000  damages ;  a  defense  was  inter- 
posed; when  the  cause  was  reached  on  the  calendar  plaintiff  made 
default  and  the  complaint  was  dismissed.  An  extra  allowance  of  $1,000 
was  granted.  Held,  that  there  was  a  trial  for  all  the  purposes  of  costs ;  that, 
hi  the  absence  of  proof  to  the  contrary,  the  amount  stated  in  the  com- 
plaint was  the  sum  *' claimed"  and  "the  value  of  the  subject-matter 
involved"  within  the  meaning  of  the  provision  of  the  Code  of  Civil 
Procedure  (§  8268)  governing  extra  allowances,  and  so,  the  allowance 
was  not  renewable  here. 

MimH)er  Fire  In$.  Go.  v.  Germama  Fire  Int.  Co.  (188  N.  T.  26% 
distlnguiahed. 

(Argued  December  Id,  1898;  decided  December  19, 1898.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  August  21,  1893, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
by  plaintiffs  to  set  aside  and  vacate  a  judgment  for  costs  and 
an  extra  allowance. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are*  stated  in  the  opinion. 

O,  Bairibridge  Smith  for  appellant.  The  court  had  no 
jurisdiction  of  the  subject-matter  alleged  in  the  complaint. 
{Dodge  v.  Oolby,  108  N.  Y.  445 ;  A.  U.  T.  Co.  v.  Middleton, 
80  id.  408;  Oragin  v.  Lovdl^  88  id.  258.)  Courts  cannot 
entertain  a  suit  over  the  subject-matter  of  which  they  have  no 
jurisdiction,  although  the  defendant  has  stipulated  for  a  con- 
sideration not  to  raise  the  objection,  and  the  question  here 
presented  is  whether  a  final  judgment  in  such  a  case  can  be 
rendered,  for  it  is  only  where  a  final  judgment  can  be  rendered 
that  entitles  a  defendant  to  costs.  {Dudley  v.  Mayhem^  3  N. 
T.  9 ;  Kenny  v.  Green,  13  HI.  432 ;  Code  Civ.  Pro.  §§  488, 
965,  3228,  3229 ;  In  re  Ferguson,  9  Johns.  239,  241 ;  Ex 
fo/rte  DamSy  5  Cow.  33 ;  Ex  pa/rte  Benson,  6  id.  592 ;  Ex 
pcurte  McbUard,  Id.  593 ;  People  v.  Judges  of  Madison,  7  id. 
423 ;  Malone  v.  Clark,  2  Hill,  657 ;  Patterson  v.  Burnett, 
17  Civ.  Pro.  Rep.  115;  Kviig  v.  PooU,  36  Barb.  242,  247; 
JBv/mham  v.  Rangdey,  2  W.  &  M.  417,  419 ;  Lawford  v. 
Partridge,  38  Eng.  L.  &  Eq.  493;  Bradstreet  v.  Foster,  16 
Pet.  217;  Strader  v.  Graham,  18  How.  [U.  S.]  602.)  If  the 
court  had  no  power  to  grant  costs,  it  had  no  power  to  grant 
an  allowance.  There  was  no  basis  upon  which  the  court  could 
estimate  the  percentage  for  an  allowance.  If,  on  the  other 
hand,  the  allowance  was  discretionary,  the  exorbitant  allow- 
ance of  $1,000  on  dismissing  the  complaint  was  an  abuse  of 
such  discretion.  {Genet  v.  7?.  d&  H,  C,  Co.,  10  N.  Y.  Snpp. 
467;  H.  F.  Ins.  Co.  v.  G.  F.  Ins.  Co.,  138  N.  T.  252;  Wit- 
imm  V.  Ely,  7  S.  &  R.  260 ;  Cowper  v.  Cowper,  2  P.  Wnis. 
753 ;  People  v.  Eggleston,  13  How.  Pr.  123, 129 ;  Harringtm 
V.  People,  6  Barb.  607,  610 ;  Kamp  v.  Kamp,  59  K  T.  212.) 
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George  A,  Strong  for  respondent.  The  judgment  should 
not  be  vacated  upon  the  question  of  jurisdiction.  {Genet  v, 
D.(&H.  C.  Co,y  10  N.  Y.  Supp,  467  ;  Adams  v.  Arkeribv/rgh^ 
106  N.  T.  617 ;  A.  U.  T.  Co,  v.  Middleton,  80  id.  408.) 
The  general  right  to  adjudge  costs  on  dismissing  a  case  for 
lack  of  jurisdiction  is  well  settled.  It  being  established  that 
ordinary  costs  may  be  adjudged  in  such  a  case,  the  court  has 
power  to  grant  an  extra  allowance.  {Simmons  v.  SimmonSj 
32  Hun,  552  ;  Tkiem  v.  Madden,  27  id.  372 ;  King  v.  Poole, 
36  Barb.  242 ;  Donnelly  v.  Lihby,  1  Sweeny,  287.) 

Maynabd,  J.  The  plaintiffs  impleaded  the  defendants  in 
the  supreme  court  for  trespass  upon  real  property  in  the  state 
of  Tennessee,  alleging  damages  to  the  amount  of  $50,000,  and 
demanding  judgment  for  that  sum.  A  defense  was  inter- 
posed, and  the  issues  joined  were  noticed  for  trial,  and  when 
the  cause  was  called  for  the  purpose  of  making  up  the  day 
calendar  the  plaintiffs'  attorney  announced  that  they  were 
ready  for  trial.  When  the  cause  was  reached  on  the  day 
calendar  the  plaintiffs  made  default,  and  an  order  was  entered 
dismissing  their  complaint,  with  costs,  and  With  an  extra 
allowance  of  $1,000.  Judgment  was  subsequently  entered  in 
which  it  was  adjudged  that  the  complaint  be  dismissed,  and  that. 
the  defendants  recover  of  the  plaintiffs  $1,115.70,  costs  and 
disbursements,  and  have  execution  therefor.  The  plaintiffs 
subsequently  moved  to  set  the  judgment  aside  upon  the  ground 
that  the  court  had  no  jurisdiction  of  the  subject-matter  of  the 
action,  it  being  for  trespass  upon  real  property  not  situated 
within  the  state,  and  it  could  not,  therefore,  enter  a  valid  judg- 
ment. The  courts  below  have  denied  the  motion  and  the 
plaintiffs  have  brought  this  appeal. 

We  entertain  no  doubt  that  the  supreme  court  had  juris-^ 
diction  to  render  the  judgment  awarded  in  this  action.  Under 
the  constitution  it  has  general  jurisdiction  in  law  and  equity. 
and  of  the  class  of  actions  to  which  tliis  cause  belongs.  It  is 
not  prohibited  by  any  statute  from  entertaining  jurisdiction  of 
a  suit  for  damages  for  injuries  to  real  property  in  another 
SicKELs  —Vol.  XC  V.        59 
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state.  As  was  stated  by  Judge  Eajkl  in  Oragin  v.  LaveU  (88 
N.  Y.  258) :  "  It  is  a  general  rule  of  law  that  actions  for 
injuries  to  real  property  must  be  brought  in  the  forum  ret 
mtoBy  and  this  rule  of  law  has  been,  so  far  as  I  can  discover, 
uniformly  sanctioned  and  upheld  in  this  state."  But  a  party 
may  waive  a  rule  of  law  or  a  statute,  or  even  a  constitutional 
provision  enacted  for  his  benefit  or  protection,  where  it  is 
exclusively  a  matter  of  private  right,  and  no  considerations  of 
public  policy  or  morals  are  involved,  and  having  once  done  so 
he  cannot  subsequently  invoke  its  protection.  {Zee  v.  TUloU 
^on^  24  Wend.  337 ;  EmhuryY.  Conner^  3  K  T.  511 ;  Matter 
of  Cooper^  93  id.  507.)  If  the  court  acquires  jurisdiction  of 
the  persons  of  the  parties  by  due  personal  service  of  process, 
or  by  their  voluntary  appearance  and  submission  to  its  juris- 
diction, and  the  defendant  makes  no  objection  to  the  authority 
of  the  court  to  hear  the  cause,  and  the  parties  proceed  to  a  trial 
upon  the  merits,  the  judgment  rendered  would  be  neither  void 
nor  voidable  for  want  of  jurisdiction,  but  would  be  binding  and 
conclusive  upon  the  parties. 

The  rule  of  law  which  the  courts  will  enforce  in  this  class  of 
cases,  when  objection  is  duly  and  seasonably  made,  is  waived 
by  the  plaintifiE  when  he  brings  the  action;  and  by  the 
defendant  if  he  pleads  generaUy  and  goes  to  trial  with- 
out insisting  upon  its  benefits.  In  all  the  cases  to  which 
•counsel  refers  the  question  was  raised  in  an  appropriate  man- 
ner by  the  defendant  before  trial.  {Am,  Union  Tel.  Co.  v. 
Middleton^  80  N".  Y.  408 ;  Cragin  v.  LoveU,  88  id.  268 ; 
Dodge  v.  Coliy,  108  id.  445.)  In  Tel  Co.  v.  Middleton  it 
arose  on  motion  to  vacate  order  of  arrest ;  in  Cragin  v.  Zovdl 
and  Dodge  v.  Colii/y  on  demurrer.  It  would  be  an  intolerable 
abuse  of  the  process  of  the  court  if  the  plaintiflE  could  be  per- 
mitted to  select  his  tribunal  and  summon  his  adversary  before 
it,  and  when  defeated  in  the  cause  be  heard  to  say  that  the 
action  was  not  cognizable  by  the  court,  and  that  the  judgment 
which  it  had  rendered  was  a  nullity.  It  might  be  different  if 
the  court  was  one  whose  jurisdiction  was  expressly  limited  by 
statute,  or  there  was  some  statutory  inhibition  of  jurisdiction 
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in  a  given  case  or  class  of  cases.  Then  consent  even  might 
not  confer  jurisdiction.  Such  was  the  case  of  Oakley  v. 
AspinwaU  (3  N.  Y.  547),  where  the  statute  prohibited  a  judge 
from  sitting  in  a  cause  if  he  was  related  to  a  party,  and  it  was 
held  that  even  consent  could  not  confer  jurisdiction,  because 
the  law  was  not  designed  merely  for  the  protection  of  the  par- 
ties to  the  suit,  but  for  the  general  interests  of  justice. 

In  Dudley  v.  Mayhew  (3  N.  Y.  9),  the  subject-matter  was 
exclusively  for  the  Federal  courts  under  the  Federal  Constitu- 
tion and  laws  to  hear,  and  hence  the  state  courts  were  pro- 
hibited from  entertaining  jurisdiction.  The  same  principle 
controlled  the  decision  of  Davis  v.  Packard  (7  Pet.  276),  and 
it  was  there  held  that  if  it  had  been  a  personal  privilege  it 
would  have  been  waived.  If  jurisdiction  is  prohibited  and 
the  case  is  one  where  consent  cannot  confer  it,  it  is  an  unset- 
tled question  whether  the  court,  upon  dismissing  the  cause, 
can  render  any  judgment,  even  for  costs.  It  does  not  seem 
ever  to  have  been  the  subject  of  adjudication  in  this  court, 
and  the  decisions  of  the  lower  courts  and  of  the  courts  of 
other  states  are  somewhat  conflicting  upon  this  point.  As 
this  case  does  not  belong  to  that  class  it  is  unnecessary  now  to 
decide  the  question. 

The  court  having  power  to  award  costs  and  enter  judgment 
could  also  grant  an  extra  allowance.  There  was  a  trial  here 
for  all  the  purposes  of  costs.  This  court  cannot  review  the 
exercise  of  the  discretion  of  the  trial  court.  It  was  an  action 
at  law  and  damages  to  the  amount  of  $50,000  were  alleged 
and  demanded.  That  was  the  sum  "  claimed  "  and  "  the  value 
of  the  subject-matter  involved  "  in  the  absence  of  proof  to  the 
contrary,  and  might  properly  be  taken  as  the  basis  of  an 
allowance  against  the  plaintiff.  The  case  is  distinguishable 
from  Hanover  Fire  Ins.  Co.  v.  Germania  Fire  Ins.  Co.  (138 
N.  Y.  252).  That  was  an  action  in  equity.  The  party  against 
whom  the  allowance  was  claimed  in  his  verified  pleading 
denied  that  the  value  of  the  property  right  involved  was  as 
stated  in  the  pleading  of  his  adversary,  and  it  was  held  that  as 
against  him  there  was  not  sufficient  proof  of  value  to  support 
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an  extra  allowance.  Here  the  situation  is  reversed.  The 
allegation  of  value  is  made  use  of  against  the  party  asserting 
it,  and  averments  or  statements  of  fact  in  pleadings  are  always 
admissible  in  evidence  against  the  pleader. 

The  order  must  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed.  • 


In  the  Matter  of  the  Final  Accounting  of  Fbsdebick  E. 
Barnes,  as  Assignee,  etc. 

Except  where  there  is  a  loss  of  interest  by  a  failure  of  a  trustee  to  make 
an  authorized  investment,  he  may  not  be  made  liable  for  interest  not 
earned,  and  which  could  not  have  been  earnetl  by  the  exercise  of  vigi- 
lance, unless  there  has  been  a  misappropriation  by  him  of  the  trust 
fund  or  some  misfeasance  equivalent  to  it. 

While  it  is  the  duty  of  a  trustee,  if  he  deposits  the  trust  fund  in  bank,  to 
make  the  deposit  in  his  name,  as  trustee,  the  mere  depositing  of  it  in 
his  individual  name  without  adding  his  title,  as  trustee,  is  not  per  se 
such  a  misappropriation  as  will  subject  him  to  a  charge  for  the  full 
legal  rate  of  interest. 

An  assignee  for  the  benefit  of  creditors  deposited  the  trust  funda  in  a 
bank  where  he  had  an  individual  account,  and  they  were  credited  to 
him  in  this  account.  An  action  was  brought  to  set  aside  the  assign- 
ment which  was  pending  for  over  three  years.  Upon  settlement  of  his 
accounts,  the  assignee  was  charged  with.six  per  cent  interest;  it  appeared 
that  he  made  no  use  of  the  funds  in  his  business,  and  he  always 
had  on  deposit  to  his  credit  an  amount  in  excess  of  the  balance  of  the 
funds  in  his  hands.  Held,  that  the  charge  was  error;  that  the  law 
neither  authorized  nor  permitted  the  assignee  to  make  any  investment, 
but  it  was  his  duty  to  promptly  convert  the  assets  into  money,  keep  the 
moneys  securely  and  to  distri4)utc  them  at  the  time  and  in  the  manner 
required  by  law;  and  that  while,  it  might  be,  if  he  perceived  the  moneys 
must  lie  idle  for  a  long  time  because  of  the  suit  pending,  and  there 
were  solvent  institutions  known  to  him  in  the  place  where  he  might 
have  deposited  them  subject  to  withdrawal  on  demand,  and  with  an 
allowance  for  interest,  he  could  be  charged  with  the  interest  which 
might  have  been  thus  earned,  he  could  not  be  charged  beyond  that 

The  assignee  was  also  charged  with  the  amount  of  costs  collected  by  his 
attorney  in  suits  brought  against  the  assignee,  in  which  he  was  success- 
ful. The  attorney  was  allowed  upon  the  accounting  a  gross  sum  for 
his  services  as  counsel.  Held,  that  such  charge  was  error;  that  upon 
collection  of  the  costs  the  lien  of  the  attorney  thereon  was  reduced  to 


1893.]  Matteb  OF  Babnbs.  469 

N.  Y.  Hep.]  Statement  of  case. 


possession,  and  his  client,  in  the  absence  of  a  special  agreement  entitling 
him  to  receive  them,  could  not  claim  payment  thereof  to  himself;  that 
the  allowance  as  counsel  fees  did  not  include,  but  was  intended  to  be  in 
addition  to  the  costs  collected. 

(Argued  December  8,  1898;  decided  December  19,  1898.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
March  6,  1893,  which  aflSrmed  an  order  of  Special  Term 
charging  the  petitioner,  as  assignee  of  Zenas  S.  Crooker,  with 
interest  on  moneys  of  the  estate  kept  by  him  in  his  personal 
bank  account,  and  with  the  costs  collected  by  his  attorney  in 
an  action  brought  by  a  creditor  to  set  aside  the  assignment. 

This  was  a  proceeding  by  Frederick  £.  Barnes,  as  assignee 
of  Zenas  S.  Crooker,  to  obtain  a  decree  discharging  him  upon 
liis  final  accounting. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Hawwrd  Y.  StiUman  for  appellant.  The  assignee  should 
not  be  charged  with  interest  on  the  money  collected  by  him. 
{Rapdlje  v.  HaU,  1  Sandf.  Ch.  399  ;  Price  v.  Holman,  135 
N.  Y.  124.)  The  assignee  had  no  power  to  invest  the  trust 
fund.  {JBaskin  v.  Bashin^  1  Lans.  90.)  The  estate  moneys 
were  never  subject  to  any  contingency  of  his  business  or  of 
his  death,  but  were  at  all  times  subject  to  such  disposition  as 
the  court  should  direct.  (  Va/n  Alen  v.  A.  JV.  Bcmky  62  N, 
Y.  1;S.S.  N.  Bcmk  v.  Peters,  123  id.  272.)  The  assignee 
was  not  guilty  of  a  breach  of  trust  by  reason  of  his  not  trans- 
ferring the  funds  to  a  trust  company  on  January  8,  1888,  at 
the  time  of  the  commencement  of  the  action  to  set  aside  the 
assignment.  {In  re  Dare^  13  Daly,  220.)  Even  if  the 
assignee  had  been  negligent  in  failing  to  deposit  the  funds  in 
a  trust  company  he  should  not  be  charged  with  interest  at  the 
rate  of  six  per  cent.  (  Wilmerding  v.  McKesson,  103  N.  Y. 
829  ;  Hwrrington  v.  Libby,  6  Daly,  259.)  The  assignee  should 
not  be  charged  with  the  $100  costs  collected  by  his  attorney  in 
the  case  of  Conquest  v.  Barnes.  {Conquest  v.  Barnes,  121  N. 
Y.  694 ;  M&yer  v.  Hazard,  1  N.  Y.  Supp.  680.) 
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Wmthrcfp  Parker  for  respondent.  An  assignee  is  a  trustee. 
{Brown  v.  Guthrie^  110  N.  Y.  441.)  In  this  case  the  assignee 
was  properly  chargeable  with  interest.  {Brown  v.  Richetts^  4 
Johns.  Ch.  303  ;  Morgcm  v.  Morgan,  4  Dem.  353 ;  Mattel^  of 
Kemiedy,  2  Connolly,  216 ;  Cruce  v.  Oruce,  81  Mo.  685 ; 
Duffy  V.  Buncany  32  Barb.  587;  35  N.  Y.  186.)  The  order 
properly  charges  the  assignee  with  $100  costs  as  in  contem- 
plation of  law  received  by  him ,  and,  therefore,  chargeable 
against  him.  (Code  Civ.  Pro.  §§  3228-3230,  3238 ;  2  Ram- 
sey's Pr.  452 ;  Wheaton  v.  Newcoml,  21  J.  &  S.  178.)  The 
General  Term  committed  no  error  in  directing  that  the  costs 
and  disbursements  of  the  appeal  should  be  paid  by  the  appel- 
lant assignee  personally,  and  not  as  a  charge  against  the 
assigned  estate.    {McLean  v.  Freemam,,  70  N,  Y.  81.) 

Maynabd,  J.  The  appellant,  an  assignee  for  the  benefit 
of  creditors,  has  been  charged  by  the  court  below  witli  intereet 
upon  the  trust  funds  in  his  hands  at  the  rate  of  six  per  cent 
per  annum.  He  deposited  the  moneys  in  a  national  bank 
where  he  kept  an  individual  account,  and  they  were  credited 
to  him  in  this  account  as  deposited.  The  assignment  was 
executed  March  2,  1887,  and  on  January  8th,  1888,  an  action 
was  brought  to  set  it  aside,  which  was  pending  for  upwards  of 
three  years.  A  reference  to  take  and  state  his  account  was 
ordered,  and  the  referee  reported  in  favor  of  charging  him 
with  two  per  cent  interest  upon  the  balance  in  his  hands  from 
time  to  time  from  the  commencement  of  the  action  to  the 
date  of  the  report.  The  referee  held  that,  as  it  must  have 
been  apparent  when  this  Utigation  began,  the  distribution  of 
the  fund  would  necessarily  be  delayed,  it  was  the  duty  of  the 
assignee  to  have  deposited  the  money  in  a  trust  company 
where  it  could  have  earned  at  least  two  per  cent  interest  and 
been  withdrawn  on  demand ;  and  his  account  was  surcharged 
accordingly.  The  special  term,  upon  the  motion  to  confirm 
the  referee's  report,  increased  the  interest  charge  to  six  per 
cent,  the  general  term  affirmed  the  order,  and  the  assignee 
brings  this  appeal. 
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This  is  not  a  case  where  the  trustee  held  a  fund  for  invest- 
ment. In  such  cases  if  he  fails  to  invest  in  such  securities  or  in> 
such  manner  as  the  law  authorizes  or  the  terms  of  his  trust 
require,  when  he  has  the  opportunity  to  do  so,  or  might  by 
due  diligence  make  a  proper  investment,  he  is  responsible  to; 
the  beneficiaries  for  the  loss  they  may  sustain  by  his  neglect 
of  duty.  Here  the  law  neither  authorized  nor  permitted  the 
assignee  to  make  any  investment  of  the  moneys  received  by 
him  in  his  trust  capacity.  It  was  his  duty  promptly  to  con^ 
vert  the  assets  of  the  insolvent's  estate  into  money ;  to  keep- 
the  funds  securely,  and  at  the  time  and  in  the  manner  required 
by  law  distribute  them  among  the  creditors  and  other  per- 
sons entitled  to  them.  The  authorities,  therefore,  which  hold 
that  under  certain  circumstances  a  trustee  may  be  liable  for 
loss  of  interest  because  of  an  omission  to  invest,  have  no- 
application.  It  may  be  that  if  he  perceived  that  the  fund 
must  lie  idle  for  a  long  period  of  time  on  account  of  the  pen- 
dency of  a  suit  which  involved  the  validity  of  the  trust,  and 
he  kept  the  money  in  bank,  and  there  were  solvent  financial 
institutions  known  to  him  in  the  same  city  where  it  might  be 
deposited  subject  to  withdrawal  on  demand  and  interest  be 
allowed,  he  should  deposit  it  there,  and  if  he  failed  to  do  it^ 
he  might  be  charged  with  the  rate  of  interest  which  the  fund 
might  have  earned.  That  question  is  not  before  us,  for  the 
appellant  is  satisfied  with  the  account  as  stated  by  the  referee. 
What  he  objects  to  is  the  difference  between  two  and  six  per 
cent  with  which  he  has  been  charged  by  the  court  below,  not 
upon  the  ground  that  by  any  lawful  use  which  he  could  have 
made  of  it,  the  fund  could  have  earned  six  per  cent,  but 
because  he  deposited  it  in  a  bank  to  his  individual  credit  and 
not  to  his  credit  as  assignee. 

Except  where  there  is  a  loss  of  interest  by  a  failure  to  make 
an  authorized  investment  we  do  not  think  a  trustee  can  prop- 
erly be  made  liable  for  interest  not  earned,  and  whicli 
could  not  have  been  earned  by  the  exercise  of  diligence,  unless 
there  has  been  a  misappropriation  of  the  fund,  or  some  mis- 
feasance of  the  trust  equivalent  to  it.      If  the  trust  moneys 
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have  been  misappropriated,  the  trustee  becomes  the  debtor  of 
the  estate  to  the  extent  of  the  misappropriation,  and  the  law 
prescribes  the  rate  of  interest  upon  every  indebtedness,  where 
it  is  not  fixed  by  the  agreement  of  the  parties.  {Matter  of 
Myers j  131  N.  Y.  409.)  In  the  present  case  the  assignee  made 
no  use  of  the  trust  funds  in  his  business,  or  otherwise 
imperilled  them.  He  always  had  on  deposit  to  his  credit  at 
the  bank,  an  amount  in  excess  of  the  balance  in  his  hands 
belonging  to  the  estate ;  and  we  are  asked  to  hold  that  the 
mere  act  of  depositing  the  moneys  in  his  individual  name, 
without  adding  his  title  as  assignee,  wssjper  se  such  a  misap- 
propriation of  the  funds  as  would  subject  him  to  a  charge  for 
the  full  legal  rate  of  interest.  It  is  difficult  to  see  upon  what 
principle  of  justice  such  a  claim  can  be  founded. 

The  fund  was  not  subjected  to  any  greater  peril  than  if  it 
had  been  deposited  in  his  name  as  assignee.  In  either  case  it 
might  have  been  drawn  out  at  his  pleasure,  and  for  such  pur- 
poses as  he  might  designate.  The  bank  would  not  be  responsi- 
ble for  the  proper  use  of  the  moneys  by  the  trustee.  Nor  was 
it,  correctly  speaking,  a  commingling  of  tnist  moneys  with  his 
own.  When  deposited  the  identity  of  the  money  was  lost 
And  its  ownership  changed.  Thereafter  the  relation  of  the 
bank  to  the  depositor  was  that  of  debtor  and  creditor.  The 
moneys  were  as  secure  against  misappropriation  as  if  they  had 
been  kept  in  his  o.wn  safe  or  strong  box.  Wherever  they 
were  they  were  necessarily  under  his  control  and  subject  to  his 
disposition.  A  dishonest  trustee  always  has  it  in  Jiis  power  to 
misappropriate  the  trust  funds.  The  appellant  cannot  be  so 
classed  for  he  preserved  the  fund  in  its  integrity.  Unques- 
tionably it  was  his  duty,  if  he  deposited  the  funds  in  bank,  to 
make  the  deposit  in  his  name  and  to  his  credit  as  assignee  of 
the  insolvent  debtor.  A  deposit  of  trust  moneys  should 
always  be  in  the  name  and  to  the  credit  of  the  trustee  and  not 
ill  his  individual  account.  The  condition  of  the  fund  will 
then,  at  all  times  and  in  all  contingencies,  be  more  readily 
ascertainable  and  the  temptation  to  use  it  for  private  purposes 
less.     If  the  trustee  omits  this  duty  the  risk  is  his  own.     But 
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if  there  is  no  loss  to  the  fund  the  mere  deposit  to  his  indi- 
vidual credit  will  not  subject  him  to  a  charge  for  interest,  for 
this  court  has  very  recently  held  that  where  an  investment  of 
the  fund  is  not  permissible  the  trustee  cannot  be  charged  with 
interest  which  has  not  been  earned  unless  there  has  been  an 
actual  misappropriation  of  the  fund.  {Price  v.  Holnum^  185 
N.  T.  124,  134;  Beard  v.  Beard,  140  id:  260.) 

Upon  the  facts  appearing  in  this  case  there  was  no  conversion 
of  the  fund  by  the  trustee  to  his  private  use,  and  it  is  not  just 
that  he  should  be  charged  with  any  greater  amount  than  the 
possible  loss  to  the  fund  by  his  omission  to  deposit  it  where 
some  rate  of  interest  might  have  been  allowed.  {Matter  of 
CorneU,  110  N.  Y.  357.) 

The  appellant  has  also  been  charged,  and,  as  we  think,  erro- 
neously, with  $100,  the  amount  of  costs  collected  by  his  attor- 
ney in  suits  brought  against  the  assignee  which  were  unsuc- 
cessful. These  costs  belong  to  the  attorney  and  not  to  the 
estate.  Wherever  the  legal  title  to  costs  may  be  as  between 
attorney  and  client  before  collection,  after  they  have  been  col- 
lected by  the  attorney  his  lien  upon  them  has  been  reduced  to 
possession  and  the  client  cannot  insist  upon  their  payment 
to  him  in  the  absence  of  a  special  agreement  entitling  him  to 
receive  them.  The  attorney  was  allowed  for  his  services  as 
counsel  in  the  litigation  to  which  the  assignee  was  a  party  a 
gross  sum  by  the  referee  and  the  court  below ;  but  it  is  very 
clear  that  this  sum  did  not  include,  but  was  intended  to  be  in 
addition  to  the  costs  collected.  As  the  order  stands  the 
assignee  will  be  compelled  to  pay  the  attorney  the  full  amount 
allowed.  He  cannot  deduct  from  it  the  costs  collected  by  the 
attorney  or  reqtiire  him  to  refund  them.  He  is  in  effect 
required  to  pay  $100  out  of  his  private  funds. 

The  orders  of  the  general  and  special  term  must  be 
reversed,  with  costs  in  all  courts  to  the  appellant,  to  be  paid 
out  of  the  estate,  and  the  report  of  the  referee  confirmed  and 
decree  modified  in  accordance  with  this  opinion. 

All  concur. 

Ordered  accordingly. 
SiCKELs— Vol.  XCV.        60 
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Felix  St.  Anna  Govin  et  al.,  Respondents,  v.  Luciana 
GoviN  DE  Miranda,  Individually,  and  as  Executrix, 
etc.,  Appellant. 

Upon  the  death  of  P.,  defendant's  testator,  there  was  found  in  his  safe  & 
sealed  envelope  indoised,  *' A  declaration  in  favor"  of  plaintiffs,  whose* 
names  were  given.  In  the  envelope  was  a  paper,  signed  and  acknowl- 
edged by  P.,  stating,  among  other  things,  that  there  was  in  said  safe 
"a  parcel  containing  $29,000  in  bonds"  of  a  certain  railroad  company 
named,  of  which  $10,000  belonged  to  a  person  named  and  the  balance 
to  the  plaintiffs.  The  paper  closed  with  this  statement:  "No  person 
shall  have  the  right  to  oppose  this  declaration,  because  it  is  founded  on 
conscience  and  justice.  I  reserve  this  money  only  for  what  I  may  con- 
sider proper."  There  was  no  parcel  such  as  described,  but  in  the  same 
box  were  found  thirty-eight  $1,000  bonds  of  said  company.  In  an  action 
brought  by  plaintiffs  to  recover  nineteen  of  said  bonds,  held,  that  it  was  to 
be  inferred  from  the  language  of  the  paper,  in  the  absence  of  any  evidence 
explaining  or  contradicting  it,  that  plaintiffs  were  the  owners  of  the  bonds 
claimed;  that  the  declaration  to  that  effect  was  not  qualified  by  the  closing 
clause,  but  it  simply  indicated  that  said  bonds  were  in  the  possession  of 
P.  \mder  some  agency,  or  possibly  a  trust,  he  having  authority  to  con  vert 
them  and  apply  the  proceeds  consistently  with  the  plaintiffs'  ownership. 

The  bonds  bore  interest  at  the  rate  of  four  per  cent.  Judgment  was 
rendered  for  the  value  of  the  bonds,  and  interest  at  four  per  cent  from 
the  time  of  demand;  this  was  modified  by  the  General  Term  by  an 
allowance  of  six  per  cent  interest.  Ilddy  no  error;  that  plaintiffs  wea* 
entitled  to  lawful  interest  on  the  value  of  the  bonds  as  damages  for  their 
unlawful  detention. 

(Argued  December  18,  1893;  decided  December  22,  1898.) 

Appeal,  under  section  1336  of  the  Code  of  Civil  Procedure, 
from  a  judgment  entered  upon  an  order  of  the  General  Term 
of  the  Supreme  Court  in  the  first  judicial  department,  made 
June  30,  1893,  which  overruled  defendant's  exceptions  and 
modified  judgment  in  favor  of  plaintiffs  entered  upon  a  verdict 
directed  by  the  court,  by  increasing  the  interest  allowed  upon 
the  damages  from  four  to  six  per  cent,  and  as  modified  affirmed 
the  same. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Ednjowrd  C.  James  for  appellant.  The  plaintifEs  cannot 
maintain  any  claim  to  these  bonds  as  a  gift  inter  vvooSy  for  there 
was  never  any  delivery  to  them  of  the  bonds,  either  actual  or 
•onstmctive,  in  the  lifetime  of  the  owner;  he  kept  them 
Mmself  to  do  with  as  he  deemed  proper.  {Bea/oer  v.  Beaver, 
117  KT.  421;  137  id.  69;  Wadd  v.  Eazleton,  Id.  215.) 
The  plaintiffs,  however,  attempt  to  support  this  action  at  law, 
without  any  proof  of  a  legal  title  to  the  bonds  which  they 
seek  to  replevy,  by  claiming  as  beneficiaries  under  an  alleged 
declaration  of  trust.  But  this  paper,  relied  upon  as  such 
declaration,  will  be  found  wholly  insuflScient  for  that  purpose. 
{Martin  v.  Fu7ik,  75  N.  Y.  134 ;  Young  v.  Toung,  80  id. 
423;  In  re  Crawford,  113  id.  560;  Beaver  v.  Bea/ver,  117 
id.  421;  137  id.  59;  Wadd  v.  Ilazletcm,  Id.  215.)  This 
action  was  not  maintainable  as  an  action  to  replevy  the  chat- 
tels. {Griffin  V.  Z.  L  E.  R.  Co,,  101  N.  Y.  348 ;  Goodwin 
V.  Wertheiftier,  99  id.  149 ;  Treat  v.  Ilatharn,  3  Hun,  646 ; 
Ra/wley  v.  Brown,  18  id.  456  ;  Cumiskey  v.  Lewis,  15  N.  Y. 
S.  R.  364 ;  TutHe  v.  Hazard,  86  id.  628.) 

Ahram  Kling  for  respondent.  The  defendant's  claim  that 
the  declaration  of  trust  executed  by  the  decedent  failed  to 
show  a  valid  transfer  of  the  bonds  to  the  plaintiffs  was  unten- 
able. {In  re  Smith,  22  Atl.  Rep.  916 ;  i£a/rtin  v.  Funk,  75 
N.  Y.  134;  Day  v.  Roth,  18  id.  448 ;  Berry  v.  Lambert,  98 
id.  300.)  The  words  in  the  declaration,  "  that  the  testator 
reserves  the  right  to  do  with  the  money  as  he  deems  proper,'* 
were  to  the  effect  that  the  testator  reserved  the  authority  to 
lumself  to  invest  the  proceeds  of  said  bonds,  if  sold,  in  sucli 
manner  as  he  deemed  proper  and  precluding  any  action  in 
regard  thereto  on  the  part  of  the  representatives  of  his  estate. 
{Van  Cott  v.  Prentiss,  104  N.  Y.  25;  Barker  v.  Frye,  75 
Maine,  29.)  It  is  the  defendant's  contention  that  if  the  trustee 
adds  securities  of  the  same  kind  to  those  which  he  holds  in 
trust,  it  deprives  the  beneficiary  of  his  title,  because  there  has 
been  a  commingling  of  property  by  the  trustee  of  his  own 
with  those  which  he  has  held  in  trust.  Such  a  view  is  clearly 
imaound.     {IlurUy  v.  Gieven,  9  Abb.  [N.  C]  8.) 
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Eabl,  J.  This  action  was  brought  to  recover  the  possessioii  of 
niaeteen  bonds  of  the  par  value  of  $1,000  each  of  the  Chicago, 
Burlington  &  Quincy  Kailroad  Company,  Iowa  division.  The 
facts  are  undisputed  and  are  as  follows :  After  the  death  of 
the  testator  there  was  found  in  a  box  in  a  safe  at  his  office  a 
sealed  envelope  with  the  following  indorsement  thereon  in 
Spanish :  "  A  declaration  in  favor  of  Emilia,  Felix,  Guiller- 
mina  Govin  and  Luz  Diaz  y  Sanchez,  who  lived  in  147  E.  39th 
45treet ; "  and  in  the  envelope  was  the  following  paper  written 
in  Spanish  which  is  translated  by  the  defendant  as  follows : 

"  There  are  in  the  possession  of  Kamon  Estevez  sixty  thou- 
sand dollars  in  bonds  of  the  United  States  of  North  America, 
which  I  hereby  declare  belong  to  the  three  brothers  germain 
Emilia,  Felix  and  Guillermina  Govin,  residents  of  this  city,  in 
the  house  No.  147  East  Thirty-ninth  street." 

"  There  is  besides  in  my  safe  a  parcel  containing  $29,000  in 
bonds  of  the  Iowa  division  railroad,  and  out  of  them  $10,000 
belong  to  Luz  Diaz  y  Sanchez,  mother  of  the  aforesaid  per- 
sons, for  covering  a  memorandum  or  note  for  the  same  sum 
subscribed  by  me,  and  the  balance  belongs  to  the  aforesaid 
Emilia,  Felix  and  Guillermina,  share  and  share  alike. 

"  No  person  shall  have  the  right  to  oppose  this  declaration, 
'because  it  is  founded  on  conscience  and  justice.  I  reserve  this 
money  only  for  what  I  may  consider  proper. 

"  New  York,  December  eighth,  one  thcmsand  eight  hundred 
and  eighty-three. 

"  (Signed)        FELIX  GOVIN  Y  PINTO." 
•*'  Acknowledged  before  me  \ 

this  the  16th  day  of  De-  >■ 

cember,  1883.  ) 

"  Jas.  W.  Hale, 

"  Notary  Pvhlic^ 

"  4  Hanover  Square." 

In  the  same  box  were  f oimd  thirty-eight  four  per  cent  bonds 
'of  the  Chicago,  Burlington  and  Quincy  Railroad  Co.,  Iowa 
division,  of  $1,000  each,  and  these  plaintiffs  being  the  persons 
named  in  the  paper,  claimed  nineteen  of  these  bonds. 
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It  does  not  appear  in  this  action  what  relationship,  if  any, 
the  plaintiffs  boi-e  to  the  testator,  and  no  proof  was  given  npon 
the  trial  that  at  the  time  of  the  execution  of  the  paper,  or  at 
any  time  prior  thereto,  the  testator  owned  the  bonds  mentioned 
therein.  The  case  depends  entirely  upon  the  force  and  effect 
to  be  given  to  that  paper  as  evidence,  and,  we  think,  it  shows 
that  nineteen  of  these  bonds  belonged  to  the  plaintiffs.  They 
were  found  in  his  safe,  and  there  is  the  unqualified  declaration 
that  they  belonged  to  them.  We  must  infer  from  that  language 
that  they  came  to  the  ownership  of  the  plaintiffs  in  some  legal 
way  —  by  purchase  or  gift  from  some  one ;  and  if  there  was 
nothing  else  in  the  paper  qualifying  the  declaration  no  one 
would  dispute  that  it  furnished  absolute  evidence  of  their 
ownership  of  the  bonds. 

But  the  claim  is  made  on  the  part  of  the  defendant  that  the 
last  clause  in  the  declaration  qualifies  and  weakens  the  force 
of  the  prior  declaration  tliat  the  bonds  belonged  to  the  plain- 
tiffa.  That  is  as  follows :  "  No  person  shall  have  the  right  to 
oppose  this  declaration,  because  it  is  founded  on  conscience 
and  justice.  I  reserve  this  money  only  for  what  I  may  consider 
proper."  The  whole  paper  must  be  construed  together  and 
all  its  provisions  harmonized,  if  possible.  There  is  the 
unqualified  declaration  that  they  belonged  to  the  plaintiffs, 
and  that  their  claim  to  them  was  founded  upon  conscience 
and  justice.  Now,  what  did  he  mean  by  saying,  "  I  reserve 
this  money  only  for  what  I  may  consider  proper?"  Does 
that  imply  that  his  previous  declaration  was  untrue  ?  The 
bonds  were  in  his  possession,  as  one  must  infer,  under  some 
agency  or  possibly  upon  some  trust,  under  which  he  had 
authority  to  convert  them  and  apply  the  proceeds  consistently 
with  the  ownership  of  the  bonds  by  the  plaintiffs.  It  cannot 
be  supposed  that  after  declaring  that  the  bonds  belonged  ta 
the  plaintiffa  as  matter  of  conscience  and  justice  he  reserved 
the  right  to  dispose  of  them  for  his  own  benefit  as  he  pleased. 
The  reservation  must  be  made  consistent  with  the  prior  declara- 
tion of  ownership,  if  possible;  and  that  it  can  be  is  quite 
apparent.     Whatever  power  or  agency  he  reserved  to  him- 
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self  in  the  bonds,  to  be  exercised  for  the  benefit  of  the  plain- 
tiffs, was  revoked  by  his  death,  the  reserved  power  never 
having  been  exercised.  We  think,  therefore,  that  the  paper 
furnishes,  in  the  absence  of  any  evidence  explaining  or  con- 
tradicting it,  satisfactory  proof  of  the  ownership  of  the  bonds 
mentioned  therein  by  the  plaintifEis. 

In  the  safe  of  the  deceased  were  found  thirty-eight  of  these 
bonds,  and,  therefore,  the  contention  is  made  on  behalf  of  the 
defendant,  that  there  was  no  parcel  of  the  twenty-nine  bonds 
mentioned  in  the  paper.  But  the  paper  remained  in  the  safe 
in  the  envelope  with  the  declaration  written  thereon,  and  it 
and  the  declaration  on  the  envelope  continued  to  speak  to  the 
time  of  the  testator's  death.  If  the  twenty-nine  bonds  had 
been  removed,  we  may  assume  that  the  paper  would  have 
been  destroyed  or  changed.  It  must  be  assumed  that  the 
paper  was  left  there  to  speak  and  tell  the  truth  at  any  and  all 
times  when  it  became  important ;  and  as  there  were  bonds 
enough  there  to  answer  the  description  of  those  mentioned  in 
the  paper,  the  plaintiffs  had  the  right  to  claim  the  number  of 
bonds  mentioned  as  belonging  to  them. 

The  further  point  is  made  on  behalf  of  the  defendant,  that 
as  these  bonds  came  into  the  possession  of  the  defendant  after 
letters  testamentary  were  issued  to  her  on  the  will  of  the 
testator,  she  could  be  made  liable  in  this  action  only  after  a 
demand,  and  that  there  was  no  proof  of  a  demand.  In  this 
we  think  the  learned  counsel  for  the  defendant  is  in  error. 
It  is  stated  in  the  record  that  at  the  commencement  of  the 
trial  the  counsel  for  the  plaintiffs  opened  the  case  and  "  read 
In  evidence  a  demand  as  follows : "  And  then  follows  a  written 
demand  for  these  bonds  signed  by  the  attorneys  for  the  plain- 
tiffs, addressed  to  the  def  e^idant,  and  that  was  received  in  evi- 
dence without  any  objection ;  and  thereafter  it  was  assumed  in 
the  progress  of  the  trial  that  the  paper  was  served  upon  the 
defendant  at  the  time  of  its  date,  January  3,  1892,  and  no 
objection  whatever  was  made  to  the  plaintiffs'  recovery 
upon  the  ground  that  no  demand  had  been  proven.  At  the 
close  of  the  trial  the  trial  judge  stated  to  the  plaintiffs'  counsel, 
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'"  You  are  entitled  to  the  possession  of  the  property,  and  there 
is  no  wrong  until  after  a  demand  has  been  made.  You  may 
take  a  judgment  for  the  value  of  the  bonds  and  interest  from 
the  time  you  made  the  demand."  No  objection  was  then 
made  on  the  part  of  the  defendant  that  no  demand  had  been 
made.  Hence  the  claim  that  no  demand  was  made  is  not 
available  upon  this  appeal. 

These  bonds  bore  four  per  cent  interest,  and  the  trial  judge 
held  that  the  plaintiffs  were  entitled  to  recover  only  four  per 
cent  interest  from  the  time  of  the  demand.  To  this  ruling 
plaintiffs'  counsel  excepted,  and  the  ruling  was  modified  by 
the  General  Term  and  interest  at  the  rate  of  six  per  cent  was 
allowed.  It  is  now  further  claimed  on  the  part  of  the  defend- 
ant that  the  General  Term  erred  in  this  allowance  of  interest. 
We  are  of  the  opinion  that  the  decision  of  the  General  Term 
was  right.  The  plaintiffs,  not  being  able  to  obtain  possession 
of  the  bonds,  were  awarded  their  value,  and  upon  that  value 
they  were  entitled  to  the  lawful  rate  of  interest  as  damages 
for  their  unlawful  detention.  It  would  be  a  hard  measure  of 
justice  for  the  plaintiffs,  first  to  award  them  the  value  of  their 
bonds  at  a  reduced  sum  because  they  bore  but  four  per  cent 
interest,  and  then  to  allow  them  but  four  per  cent  interest 
upon  this  reduced  valuation.  The  plaintiffs  are  in  the  same 
position  as  if  they  had  brought  an  action  of  trover  to  recover 
the  value  of  the  bonds,  and  they  should  be  allowed  such 
interest  as  they  would  have  been  aUowed  in  such  an  action. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Fkankie  6.  Locke,  as  Administratrix,    etc.,  Appellant,  v^ 
The  State  op  New  York,  Respondent. 

The  state  cannot  be  impleaded  in  the  courts  or  made  liable  in  damages 
for  any  cause  whatever  save  in  such  cases  as  it  has  itself  consented  to  be 
made  liable. 

The  consent  to  liability  given  by  the  act  creating  the  Board  of  Claims 
(Chap.  205,  Laws  of  1888)  estends  only  to  such  claims  as  are  expressly 
or  by  fair  implication  included  within  the  language  of  the  statute. 

As,  therefore,  by  said  act  the  j  urisdiction  of  said  board  is  the  same  as  that 
of  the  Canal  Appraisers,  under  the  act  of  1870  (Chap.  821,  Laws  of 
1870),  and  as  by  that  act  it  is  provided  that  its  provisions  '*  shall  not 
extend  to  claims  arising  from  damages  resulting  from  the  navigation 
of  the  canals,"  the  state  is  not  liable  for  and  the  board  has  no  juris- 
diction over  such  a  claim. 

Where  the  basis  of  a  claim  presented  to  said  board  was  that  the  claimant's 
intestate,  while  upon  a  canal  boat  passing  under  a  bridge  over  one  of 
the  state  canals,  through  the  negligence  of  the  agents  or  servants  of  the 
state  operating  the  bridge,  received  injuries  causing  his  death,  held,  that 
the  damage  resulted ' '  from  the  navigation  of  the  canals,"  within  the  mean- 
ing of  said  act,  and  so  that  the  claim  was  properly  dismissed  by  the  board. 

(Argued  December  21,  1898;  decided  January  16,  18d4.) 

Appeal  from  an  award  of  the  Board  of  Claims,  made  Sep- 
tember 12,  1893,  which  dismissed  the  claim  of  the  claimant. 

This  was  a  claim  for  damages  for  alleged  negligence  causing 
the  death  of  Carson  E.  Locke,  the  claimant's  intestate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Z.  n,  Northup  for  appellant.  Claimant  should  be  allowed 
damages  for  injuries  received  from  the  management  of  the 
canals,  and  damages  from  the  conduct  of  those  having  charge 
of  canal,  and  from  any  accident,  or  other  matter  or  thing 
connected  with  the  canals.  {Sipple  v.  St(Ue^  99  N.  T.  284 ; 
Rexford  v.  State,  105  id.  229 ;  Y.  C.  N.  Bank  v.  Carpenter, 
119  id.  550 ;  Laws  of  1870,  chap.  321.) 

S.  W.  Roaendale,  Attorney-General,  for  respondent.  The 
state  is  not  liable  for  the  negligent  acts  of  its  agents  or 
servants,  unless  such  liability  has  been  voluntarily  assumed  by 
it  by  legislative  enactment.    {Lewie  v.  State,  96  N.  Y.  71 ; 
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Sijpple  V.  S^ate,  99  id.  284-287 ;  Bowen  v.  State,  108  id.  166 ; 
Splittorf  V.  State,  Id.  205 ;  HyaU  v.  State,  121  id.  665 ; 
jr.  G.  Co.  V.  CommonweaUh,  152  Mass.  28,  32.)  This  claim 
arises  from  damages  resulting  from  the  navigation  of  the 
canals ;  hence,  the  state  is  not  liable.  The  state  has  never 
assumed  liability  to  respond  in  damages  for  injuries  occurring 
while  navigating  its  canals,  but  has  expressly  provided  against 
its  liability  in  claims  like  this.  (Laws  of  1870,  chap.  321,  §  1 ; 
Laws  of  1883,  chap.  205,  §  13 ;  Bexford  v.  State,  105  K  Y. 
229 ;  Hyatt' Y.  State,  121  id.  665.) 

O'Bkien,  J.  In  this  case  the  Board  of  Claims  dismissed  the 
claim  on  the  hearing  upon  the  ground  that  a  cause  of  action 
was  not  stated.  It  was  alleged  that  the  claimant's  intestate 
received  certain  injuries  on  the  16th  of  July,  1891,  upon  a 
canal  boat,  of  which  he  subsequently  died,  through  the  neg- 
lect of  agents  or  employees  of  the  State,  and  that,  as  the  widow 
and  personal  representative  of  the  deceased,  she  was  entitled 
to  recover  from  the  State  the  damages  resulting  from  his  death. 
The  claimant's  case,  as  stated,  discloses  the  following  facts : 
That  while  her  intestate  on  the  day  mentioned  was  engaged 
in  going  south  through  the  Ohamplain  canal  with  his  canal 
boat,  the  agents  or  servants  of  the  State  in  charge  of  the  lift 
bridge  at  Mechanicville,  whose  duty  it  was  to  raise  the  bridge 
to  a  sufficient  height  to  allow  boats  navigating  the  canal  to  pass 
under  in  safety,  carelessly  operated  the  bridge  and  neglected  to 
raise  it  to  a  sufficient  height  to  permit  the  boat  to  pass  through 
safely.  That  the  agents  or  servants  of  the  State  carelessly 
lowered  the  bridge  so  that  it  scraped  along  the  top  of  the 
cabin,  <»me  down  and  caught  on  the  tiller  and  caught  the 
deceased  between  the  bridge  and  cabin  of  the  boat  and  injured 
him  in. such  a  way  that  he  died  about  two  years  afterwards. 
The  basiB  of  the  claim  is  the  negligence  of  the  agents  or  serv- 
ants of  the  State  in  operating  the  lift  bridge  under  which  the 
boat  was  passing.  The  liability  of  the  State  for  this  or  any 
other  claim  must  be  founded  in  its  own  consent  expressed 
through  some  act  of  the  legislature.  The  sovereign  cannot 
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be  impleaded  nor  made  liable  in  damages  for  any  cause  what- 
ever in  the  courts  of  justice,  save  in  such  cases  as  it  has  itself 
consented  to  be  made  liable.  {Lewis  v.  Statey  96  N.  Y.  71- 
74 ;  Svpple  v.  State,  99  id.  284 ;  Bowen  v.  State,  108  id. 
166 ;  SplittarfY.  State,  108  id.  205  ;  Hyatt  v.  StaU,  121  id. 
665 ;  Murdoch  Grate  Co.  v.  Commonwealth,  152  Mass.  28.) 

This  state,  through  its  legislature,  has  created  a  tribunal  for 
the  determination  of  certain  claims  that  its  citizens  may  have 
against  it  and  has  consented  to  be  bound  by  its  judgments  so 
far  as  they  proceed  upon  legal  principles.  (Laws  of  1883, 
chap.  205.)  But  this  assent  applies  only  to  a  limited  class  of 
claims  arising  from  the  use  or  managenient  of  the  canals. 
(Laws  of  1870,  chap.  321.)  As  to  every  claim  or  class  of 
claims  not  expressly,  or  by  fair  implication,  included  within 
the  language  of  the  statute,  the  State,  as  the  sovereign,  is  still 
exempt  from  liability  in  any  judicial  tribunal.  {Resiyford  v. 
StaU,  105  N.  Y.  229.)  The  jurisdiction  of  the  Board  of 
Claims  under  the  act  of  1883  is  the  same  as  that  of  the  Canal 
Appraisers  under  the  act  of  1870,  and  unless  the  State  in  that 
act  consented  to  be  sued,  impleaded  or  held  liable  in  such  a 
case  as  this,  then  the  Board  of  Claims  properly  dismissed  the 
case.  The  jurisdiction  which  the  Board  of  Claims  may  exer- 
cise has  been  conferred  by  the  legislature  in  the  following 
language : 

'^  To  hear  and  determine  all  claims  against  the  State,  of  any 
and  all  persons  and  corporations,  for  damages  alleged  to  have 
been  sustained  by  them  from  the  canals,  or  from  their  use  and 
management,  or  resulting  or  arising  from  the  negligence  or 
conduct  of  any  officer  of  the  State  having  charge  thereof,  or 
resulting  or  arising  from  any  accident  or  other  matter  or  thing 
connected  with  the  canals  ;  but  no  award  shall  be  made  unless 
the  facts  proved  shall  make  out  a  case  which  would  create  a 
legal  liability  against  the  State,  were  the  same  established  in  a- 
court  of  justice  against  an  individual  or  corporation,  *  *  * 
provided  that  the  provisions  of  this  a^t  shall  not  extend  to 
claims  a/rising  from  damfiages  resulting  from  the  navigation 
of  the  cofials.^^ 


1894.]  LooKE  V.  State.  483 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Brien,  J. 

It  will  be  seen,  therefore,  that  the  State  has  not  yet  con- 
sented to  become  liable  for  any  claim  for  damages  resulting  from 
the  navigation  of  the  canals.  Jurisdiction  over  such  claims 
has  been  expressly  excluded  from  the  grant  of  power.  But 
the  learned  counsel  for  the  claimant  contends  that  the  dam- 
ages sought  to  be  recovered  in  this  case  did  not  result  from 
the  navigation  of  the  canals  within  the  meaning  of  the  statute. 
It  is  certain  that  the  injury  was  sustained  when  the  deceased 
was  on  his  boat  passing  under  the  bridge  through  the  canal, 
and  that  he  was  at  the  time  navigating  the  canal.  Had  the 
injury  occurred  from  an  obstruction  to  the  safe  passage  of 
boats  placed  in  the  water  below  by  the  negligence  of  the 
Agents  or  servants  of  the  State,  instead  of  above,  there  can  be 
no  reasonable  doubt  that  the  case  would  then  be  within  the 
exception.  It  has  been  said  that  the  proviso  applies  to  a  case 
in  which  the  act  of  navigating  is  one  of  the  concurring  causes 
of  the  injury,  so  that  the  latter  can  be  deemed  a  result.  {Reo^ 
ford  V.  Statey  supra.) 

But  the  act  of  navigating  fairly  includes  the  passage  of 
boats  through  locks  or  under  draw  or  lift  bridges,  and  if  an 
injury  should  occur  while  passing  through  a  lock,  through  the 
neglect  of  the  agent  or  servant  of  the  State,  whose  duty  it  was 
to  open  and  close  it,  such  injury  would  in  a  just  sense  result 
from  the  navigation  of  the  canals.  The  man  who  manages 
the  locks  and  bridges  in  order  to  permit  the  passage  of  boats 
upon  the  canal,  is  engaged  in  navigating  the  canal,  within  the 
meaning  of  the  statute,  in  the  same  sense  as  the  man  who 
directs  or  manages  the  power  by  means  of  which  the  boats  are 
propelled  upon  the  water.  The  movement  of  the  boat  upon 
the  waters  of  the  canal  and  the  contact  of  the  bridge  above 
with  the  boat,  as  it  was  passing  under  it,  were  the  two  con- 
curring causes  that  produced  the  injury  in  this  case. 

Both  were  acts  of  navigation,  because  both  were  necessary 
in  order  to  effectuate  the  passage  of  boats  upon  the  waters  of 
the  canal.  The  boat  in  which  the  deceased  was  at  the  time 
of  the  accident  was  obstructed  in  its  passage  through  the  canal 
by  the  negligent  management  of  a  lift  bridge,  and  under  such 
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circumstances  the  injorj  was  the  result  of  navigating  the 
canals  just  as  it  would  be  if  the  boat  had  encountered  an 
obstruction  in  the  bed  of  the  canal  or  while  passing  through 
one  of  the  locks.  It  may  be  that  this  case,  when  all  the  facts 
appear,  contains  elements  that  appeal  to  the  justice  of  the 
legislature,  but  we  think  that  it  cannot  be  held  to  be  cogni- 
zable in  the  courts  without  substantially  repealing,  by  judicial 
construction,  the  barrier  which  the  statute  has  erected  against 
claims  for  damages  resulting  from  the  navigation  of  the 
canals. 

For  these  reasons  the  determination  of  the  Board  of  Claims 
should  be  affirmed. 

All  concur,  except  Andrews,  Ch.  J.,  not  voting,  and  Bart- 
LETT,  J.,  not  sitting. 

Award  affirmed. 


The  People  of  thb  State  of  Kew  York,  Sespondent,  v. 
William  B.  Hates,  Appellant. 

A  statute  which  pennits  the  iDfliction  of  a  lesser  decree  of  the  same  kind 
of  punishment  than  was  permissible  when  the  offense  was  committed 
may  not  be  regarded  as  an  expa$t  fcusto  law. 

It  seems,  also,  that  where  a  statute  makes  a  change  in  the  manner  of  pun- 
ishment, if  the  change  be  of  such  a  nature  that  it  cannot  by  any  possi- 
bility be  regarded  other  than  as  a  mitigation  of  pimishment,  it  will  not 
be  regarded  as  ex  post  facto. 

Where  a  written  confidential  communication  between  a  husband  and  wife 
is  given  to  a  third  person  by  the  one  to  whom  it  was  addressed,  and  is  thus 
made  public,  the  protection  given  by  the  statute  to  such  a  communica- 
tion is  waived;  it  may  be  treated  like  any  other  communication,  and 
put  in  evidence,  if  otherwise  admissible. 

Upon  the  trial  of  an  indictment  for  perjury,  in  swearing  to  an  affidavit 
used  upon  a  motion  to  open  a  default  in  a  civil  action  in  which  the  accused 
was  defendant,  it  appeared  that  said  action  was  still  pending  and  unde- 
termined. No  motion  was  made  to  postpone  the  trial  until  the  action 
was  determined,  but  defendant's  counsel  objected  that  the  court  had  no 
jurisdiction  to  proceed  with  the  trial.  Seld,  imtenable ;  that  the  ques- 
tion was  not  one  of  jurisdiction  but  of  convenience  and  propriety,  to 
which  the  attention  of  the  court  should  have  been  called  before  entering 
upon  the  trial,  by  application  to  postpone. 
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Bex  Y.  Simmons  (8  Car.  &  P.  50;  8,  C,  34  Eng.  Com.  Law,  608,  note  a) 
and  OommonwetUth  v.  Dickenson  (5  Penn.  L.  J.  164),  distinguished. 

The  alleged  perjury  was  committed  in  1891 ;  thereafter,  and  before  the 
trial,  the  act  declaring  the  penalty  for  perjury  was  amended  (Chap.  662, 
Laws  of  1892),  so  that  the  imprisonment  might  be  for  a  less  but  not  for 
a  greater  term.  Heid,  that  the  amendatory  statute,  as  applicable  to  prior 
offenses,  was  not  an  ex  post  facto  act. 

Edrtung  v.  People  (22  N.  Y.  95) ;  8/iepard  v.  People  (25  id.  406) ;  State  y. 
Daley  (29  Conn.  272),  distinguished. 

Defendant's  wife  was  called  as  a  witness  in  his  behalf  upon  a  former  trial. 
It  was  stipulated  that  all  of  her  testimony  upon  that  trial  should  be 
read  as  evidence,  subject  to  all  legal  objections.  Defendant's  counsel 
refused  to  read  a  portion  of  the  direct  examination  of  said  witness;  this 
the  district  attorney  required  to  be  read,  upon  the  ground  that  it  ren- 
dered certain  portions  of  the  cross-examination  admissible ;  the  court 
ruled  that  under  the  stipulation  such  testimony  should  be  read.  Held, 
no  error. 

The  prosecution,  for  the  purpose  of  contradicting  said  testimony,  offered 
in  evidence  certain  letters  from  the  wife  to  her  husband,  the  defendant. 
•These  were  objected  to  as  confidential  communications.  It  appeared 
that  the  letters,  after  they  were  received  by  defendant,  were  given  by 
him  to  his  mistress,  the  prosecutrix.  Held,  that  he  thereby  waived  the 
protection  of  the  statute,  and  having  once  been  waived  it  could  not 
again  be  invoked. 

Defendant  was  not  called  as  a  witness  in  his  own  behalf;  the  court  charged 
in  substance  that  he  was  not  bound  to  go  on  the  witness  stand,  and  that 
there  was  no  presumption  to  be  taken  against  him  because  he  did  not 
do  so  ;  that  he  had  the  right  to  say  to  the  prosecution,  ''  It  is  my  judg- 
ment that  the  situation  is  such  that  I  am  not  bound  to  take  the  witness 
stand,  and  the  law  gives  me  that  right."    Held,  no  error. 

One  of  defendant's  witnesses  was,  by  order  of  the  court,  made  in  the 
presence  of  the  jury,  committed  to  jail  because  of  the  character  of  his 
evidence.  Held,  that  this  was  within  the  power  and  discretion  of  the 
court,  and  so,  was  not  legal  error. 

Reported  below,  70  Hun,  111. 

(Argued  November  28,  1898  ;  decided  January  16,  1894.) 

Appeal  from'  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  30,  1803,  which  affirmed  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  tha 
city  and  county  of  New  York  entered  upon  a  verdict  con- 
victing the  defendant  of  the  crime  of  perjury. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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David  B.  IliU  for  appellant.  Jt  was  error  to  proceed  to  a 
conviction  of  the  defendant  prior  to  the  determination  of  the 
civil  suit.  (2  Whart.  on  Crim.  Law,  §  2280 ;  2  Russell  on 
Crimes  [6th  Am.  ed.],  654 ;  Cornvi.  v.  Dickenson^  3  Clark, 
265.)  The  court  had  no  power  to  sentence  the  defendant. 
{Shejpard  v.  People^  25  N.  Y.  410 ;  Ilartung  v.  People^  22 
id.  95 ;  Const.  N.  Y.  art.  4,  §  5.)  Hearsay  evidence  is  com- 
petent on  the  question  of  the  loss  of  a  paper.  {Bridges  ▼. 
Hyatty  2  Abb.  Pr.  452.)  The  defendant  did  not  have  a  fair 
and  impartial  trial.     {RuloffY.  People^  45  N.  Y.  222.) 

Henry  B,  B.  Stapler  for  respondent.  It  is  submitted  that 
the  testimony  presented  by  this  record  amply  supports  the 
verdict  of  the  jury  finding  the  defendant  guilty  of  the  crime  of 
perjury.  (Penal  Code,  §  96  ;  People  v.  Cignarale^  110  N.  Y. 
26  ;  People  v.  Kelly,  113  id.  647;  People  v.  Stone,  117  id. 
483 ;  People  v.  Trezza,  125  id.  740 ;  People  v.  Zounch,  20 
N.  Y.  Supp.  755 ;  Carringtoii  v.  People,  6  Park.  Crim.  Rep. 
342.)  Tlie  Court  of  General  Sessions  had  power  to  pronounce 
the  sentence.  {PeopU  v.  Wilmerding,  136  N.  Y.  368; 
Mongeon  v.  People,  55  id.  613  ;  Commonwealth  v.  Wyraann^ 
12  Cush.  237 ;  Commonwealth  v.  McKenney,  14  Gray,  3 ; 
Shepherd  v.  People,  25  N.  Y.  415  ;  Ilartung  v.  People,  22 
id.  105  ;  Fletcher  v.  Peck,  6  Cranch,  87-133.)  There  is  no 
merit  in  the  contention  of  the  appellant  that  the  judgment  of 
conviction  should  be  reversed  on  account  of  the  fact  that  the 
civil  action  in  wUich  the  crime  of  perjury  was  committed 
is  still  pending.  (Code  Crim.  Pro.  g§  98,  141-144;  Cham- 
lerlain  v.  People,  23  N.  Y.  85;  Wood  v.  People.  59  id. 
117 ;  Begina  v.  Meek,  9  C.  &  P.  573.)  There  was  no  error 
in  the  action  of  the  learned  trial  judge  in  committing  the  wit- 
ness Noah.  (Penal  Code,  §§  510,  523;  Code  Crim.  Pro. 
§  183.)  It  is  submitted  that  the  contention  of  the  defendant 
is  without  merit  which  suggests  that  perjury  could  not  be  pre- 
dicated of  the  defendant's  denial  that  he  ever  gave  Miss  Keat- 
ing the  note  in  quigstion,  for  the  reason  that  the  fact  waa 
immaterial  in  that,  as  claimed  by  the  defendant,  the  note  was 
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void  as  founded  upon  an  immoral  consideration.  {Bvm,n  v. 
Winthropy ,  1  Johns.  Ch.  329 ;  Jennings  v.  Brovm^  9  M.  & 
W.  496  ;  Jackson  v.  Finney^  33  Ga.  512 ;  Cutter  v.  CoUins^ 
12  Gush.  233 ;  Harier  v.  Johnson^  16  Ind.  271 ;  Merritt  v. 
Fleming,  42  Ala.  234 ;  Gray  v.  Mathias,  5  Ves.  286  ;  Giih 
son  V.  Dickie,  3  M.  &  S.  463 ;  Beaumont  v.  Reeve,  L.  R.  [8 
Q.  B.]  483 ;  Bmyen  v.  Nettleford,  3  M.  &  G.  94, 100 ;  Eaye 
V.  Moore,  1  Sim.  &  St.  64 ;  Walker  v.  Perkins,  3  Barr,  1568 ; 
Smyth  V.  Griffin,  13  Sim.  245 ;  Simpson  v.  Z<^(?  Howden,  3 
My.  &  Or.  97,  102.)  There  was  no  error  in  the  admission  in 
evidence  of  the  letters  written  by  the  defendant's  wife  to  him. 
(Penal  Code,  §§  715,  831 ;  Commonwealth  v.  Griffin,  110 
Mass.  181 ;  Commonwealth  v.  Caponi,  30  N.  E.  Rep.  82 ; 
Mercer  v.  Patterson,  41  Ind.  440 ;  State  v.  Buffington,  20 
Kans.  699 ;  State  v,  Hoyt,  47  Conn.  518.)  There  was  no  error 
in  admitting  the  testimony  of  Mary  Hussey.  {Bigelow  v. 
BaU,  91  fN.  Y.  145  ;  Marcly  v.  Sehults,  29  id.  346  ;  Carter 
V.  Bowe,  41  Hun,  516 ;  Code  Crim.  Pro.  §  292.)  There  was 
no  error  in  the  admission  of  the  judgment  roll  and  the  moving 
papers  and  order  opening  the  default  in  the  civil  action  in 
Monroe  county.  (Code  Crim.  Pro.  §  291 ;  Wood  v.  People, 
59  N.  Y.  117 ;  Eighmy  v.  People,  79  id.  546 ;  People  v. 
Grimshaw,  33  Hun,  507.)  There  was  no  error  in  the  cross- 
examination  of  the  witness  Noah. 

Pbokham,  J.  In  January,  1891,  there  was  pending  in  the 
Supreme  Court  of  this  state  an  action  brought  by  one  Annie 
M.  Keating  against  the  above  defendant.  The  action  was 
brought  to  recover  on  a  promissory  note  alleged  to  have  been 
made  by  defendant,  dateif  New  Yol-k,  Oct.  27,  1887,  and 
payable  to  the  order  of  Annie  M.  Keating  tw.o  years  after  the 
date  thereof,  for  some  two  thousand  dollars,  with  interest  at 
six  per  cent.  Judgment  by  default  was  entered  January  31, 
1^91,  against  the  defendant  in  Monroe  county  for  tlie  full 
amount  of  the  note.  A  motion  was  subsequently,  and  in 
April,  1891,  made  on  the  part  of  the  defendant  to  open  that 
default,  and  for  the  purpose  of  that  motion  the  defendant  in 
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New  York  county  swore  to  an  affidavit  that  he  never  owed 
Annie  M.  Keating  a  dollar  in  his  life;  that  he  had  never 
given  to  her  a  promissory  note,  and  that  he  had  never  seen 
the  note  upon  which  the  action  was  brought,  and  knew 
nothing  whatever  about  it ;  that  at  the  time  the  note  bore 
date  the  defendant  was  in  Florida  and  remained  there  the 
whole  winter,  and  that  he  went  there  the  first  of  September, 
1887,  and  did  not  return  until  May,  1888.  The  default  was 
opened,  and  an  answer  was  thereupon  interposed  setting  up 
substantially  the  facts  as  contained  in  the  affidavit.  The 
action  is  still  pending,  never  having  been  brought  to  trial. 

In  January,  1892,  the  defendant  was  indicted  by  the  grand 
jury  of  the  county  of  New  York  for  perjury  in  swearing  to 
the  affidavit,  the  indictment  averring  that  the  allegations  of 
fact  set  forth  in  the  affidavit  and  above  mentioned  were  false 
to  the  knowledge  of  the  defendant,  and  that  in  swearing  to 
them  the  defendant  had  committed  willful  and  corrupt 
perjury. 

In  February,  1893,  the  defendant  was  placed  on  trial  for 
the  ofEense  in  the  Court  of  General  Sessions  of  New  York. 
He  had  previously  been  tried  at  the  same  term  upon  the  same 
indictment,  and  the  jury  had  disagreed. 

Upon  the  second  trial  the  defendant  was  convicted  and 
sentenced  to  imprisonment  in  the  state  prison  for  eight  years, 
and  he  is  now  undergoing  such  imprisonment,  a  stay  of  proceed- 
ings after  the  conviction  having  been  refused.  From  an 
affirmance  of  the  judgment  by  the  General  Term  the  defendant 
has  appealed  here. 

The  counsel  for  the  defendant  has  argued  several  grounds 
for  a  new  trial,  some  of  which  wiil  be  now  referred  to : 

(1)  It  is  claimed  on  behalf  of  the  defendant  that  when  it 
appeared,  as  it  did  in  the  couree  of  the  trial,  that  the  civil  suit 
brought  by  Annie  M.  Keating  against  him  had  not  yet  been  tried 
and  determined  upon  its  merits,  the  court  should  have  deferred 
the  trial  upon  its  own  motion  until  the  determination  of  that 
action.  It  is  conceded  that  no  motion  was  made  to  postpone 
the  trial  of  the  indictment  until  after  the  determination  of  the 
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eivil  action.  The  record  does  show  that  the  connsel  for  the 
defendant,  in  the  course  of  the  trial  of  the  indictment,  and 
after  a  large  amount  of  evidence  had  been  given,  made  the 
objection  that  no  indictment  for  perjury  could  stand  while 
the  action  in  which  it  is  alleged  it  was  committed  is  still  unde- 
termined, and  that  the  court  had  no  jurisdiction  to  proceed 
with  the  trial  of  the  indictment.  This  objection  was  over- 
ruled. Again,  the  counsel  asked  the  court  to  charge  the  jury 
that  the  court  had  no  jurisdiction  to  try  the  indictment  until 
the  determination  of  the  civil  action.  This  was  refused  and 
an  exception  taken. 

The  court  committed  no  error  in  refusing  to  hold  as 
requested  by  the  counsel. 

It  is  not  a  question  of  jurisdiction  at  all.  The  court  had 
jurisdiction  over  the  offense  and  over  the  person  of  the  defend- 
ant, and  whether  the  civil  suit  had  or  had  not  been  determined 
was  a  matter  of  not  the  slightest  importance  upon  that  ques- 
tion. The  English  authorities  cited  in  the  brief  of  counsel 
only  show  what  is  said  to  have  been  the  practice  in  the  English 
courts,  which  was  to  postpone  the  trial  of  tlie  indictment 
until  after  the  disposition  of  the  civil  action,  not  because  the 
court  had  no  jurisdiction  to  try  the  indictment  before  that 
event,  but  because,  as  matter  of  judgment,  it  was  thought 
better  to  take  such  a  course.  {Rex  v.  Sim7no7i8y  8  Car.  &  P. 
60 ;  Id.  34  Eng.  Com.  Law,  603,  note  a.)  The  rule  in  Penn- 
sylvania does  not  show  that  the  court  has  held  that  there  was 
a  lack  of  jurisdiction.  {Com.  v.  Dfckenson^  3  Peun.  L.  J.  164.) 
The  rule  is  one  of  convenience  and  propriety,  addressed  to  the 
sound  discretion  of  the  court,  and  the  attention  of  the  court 
should  be  called  to  the  matter  before  entering  upon  the  trial, 
and  an  application  made  to  postpone  on  that  ground.  Upon 
this  subject  we  cannot  add  to  what  has  already  been  said  at  the 
General  Te«n. 

(2)  It  is  also  urged  that  the  court  had  no  power  to  sentence 
the  defendant,  because  the  law  which  was  in  force  at  the  time 
of  the  sentence  was,  as  to  the  defendant,  an  ex  post  facto  law. 

The  perjury  is  alleged  in  the  indictment  to  have  been  com- 
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mitted  in  1891,  at  which  time  the  statute  provided  that  any 
OBe  convicted  of  perjury,  in  any  case  other  than  upon  the 
trial  of  an  indictment  for  a  felony,  should  be  punished  for  not 
less  than  two,  nor  more  than  ten  years.  Before  the  trial  the 
statute  was  amended  (Chap.  662,  Laws  of  1892)  by  leaving 
out  the  minimum  limitation  of  the  term  of  imprisonment,  so 
that  the  punishment  might  be  imprisonment  for  a  less,  but 
could  not  be  for  a  greater  term  than  under  the  statute  thus 
amended. 

A  statute  which  permits  the  infliction  of  a  lesser  degree  of 
the  same  kind  of  punishment  than  was  permissible  when  the 
offense  was  committed,  cannot  be  termed  or  regarded  as  an 
ex  jpost  facto  law.  The  leading  object  in  prohibiting  the 
enactment  of  such  a  law  in  this  country  was  to  create  another 
barrier  between  the  citizen  and  the  exercise  of  arbitrary  power 
by  a  legislative  assembly.  It  was  well  understood  by  the 
f ramers  of  our  Federal  Constitution  that  the  executive  was  not 
the  only  power  in  a  government  such  as  they  were  about  to 
establish,  which  would  require  constitutional  limitations.  The 
possible  tyranny  by  a  majority  of  a  representative  assemblage 
was  well  understood  and  appreciated,  and  there  were  for  that 
reason  many  provisions  inserted  in  the  Constitution  limiting 
the  exercise  of  legislative  power  by  the  Federal  and  also  by 
State  legiel&tures. 

Bills  of  attainder  and  ex  jpost  facto  laws  had  at  that  time  a 
quite  well-imderstood  meaning.  The  former  was  a  legislative 
judgment  of  conviction,  an  exercise  of  judicial  power  by 
Parliament  without  a  hearing  and  in  disregard  of  the  first  prin- 
ciples of  natural  justice.  Such  bills  had  been  passed  in 
England  and  the  parties  thereby  condemned  had  been  put  to 
death.  The  ex  post  facto  law  was  regarded  as  a  law  which 
provided  for  the  infliction  of  punishment  upon  a  person  for 
an  act  done,  which  when  it  was  committed  was  innocent.  (1 
Black.  Com.  m.  p.  46.)  Enlarging  upon  this  definition  as 
being  of  the  same  species  and  coming  within  the  same  prin- 
ciple, a  law  which  aggravated  a  crime  or  made  it  greater  than 
it  was  when  committed,  or  one  which  changed  the  punish- 
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ment  or  inflicted  a  greater  punishment  than  the  law  annexed 
to  the  crime  when  committed,  or  a  law  which  changed  the 
rules  of  evidence  and  received  less  or  different  testimony  than 
was  required  at  the  time  of  the  commission  of  the  crime,  in 
order  to  convict  the  offender,  was  included  in  the  definition  of 
an  ex  post  facto  law.  {Colder  v.  BuUy  3  Dall.  U.  S.  R.  386, 
per  Chase,  J.,  at  390.)  In  the  case  just  cited  Mr.  Justice 
Chase  said  that  the  restriction  not  to  pass  any  expostfdcto 
law,  was  to  secure  the  person  of  the  subject  from  injury  or 
punishment  in  consequence  of  such  law ;  that  it  was  an 
additional  bulwark  in  favor  of  the  personal  security  of  the 
subject,  to  protect  his  person  from  punishment  by  legislative 
acts  having  a  retrospective  operation.  No  act  that  inollified 
the  rigor  of  the  criminal  law  was  regarded  as  an  ex  post  facto 
law,  but  only  a  law  that  created  or  aggravated  the  crime, 
increased  the  punishment  or  changed  the  rules  of  evidence  in 
order  to  secure  conviction.  The  same  view  of  the  subject 
was  taken  by  Denio,  J.,  in  Hartung  v.  People  (22  N. 
Y.  95  at  105).  See,  also, /S%?A<9rflf  v.  People  (25  id.  406). 
Nowhere  is  it  suggested  that  legislative  interference  by  way 
of  mitigating  the  punishment  of  an  offense  could  be  regarded 
as  an  ^2;  post  facto  law,  if  applicable  to  offenses  committed 
before  its  passage.  There  is  no  reason  for  any  such  holding. 
It  was  never  supposed  that  constitutional  obstacles  would  be 
necessary  in  order  to  prevent  the  improper  exercise  of  legis- 
lative clemency.  There  was  little  to  fear  from  that  quarter 
upon  such  a  subject.  Those  who  framed  the  Constitution 
were  not  engaged  in  creating  obstacles  to  be  placed  in  the  path 
of  those  legislators  who  desired  by  legislative  enactment  to 
exercise  clemency  towards  offenders,  nor  were  they  anxious 
lest  those  who  were  intrusted  with  power  should  be  disinclined 
to  exercise  it  with  sufficient  sternness.  Human  experience 
had  furnished  them  with  no  examples  of  danger  from 
that  direction,  and  their  anxiety  on  that  account  cannot 
be  discerned  from  a  perusal  of  the  Federal  Constitution. 
In  many  if  not  in  most  cases  the  reasons  for  mitigat- 
ing the  severity  of  the  punishment  for  any  particular  kind  of 
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criiae  would  apply  with  equal  force  to  those  cases  in  which 
the  crime  had  been  committed  before,  as  well  as  to  those  in 
which  the  crime  might  be  committed  subsequent  to  the  enact- 
ment of  the  law,  and  we  are  aware  of  no  policy  which  pre- 
vents such  a  construction  of  the  constitutional  provision  as 
would  permit  that  kind  of  a  retrospective  act.  That  it 
materially  affects  the  punishment  prescribed  for  a  crime  is 
not  the  true  test  of  an  ex  post  facto  law.  In  regard  to  pun- 
ishment it  must  aflfect  the  offender  unfavorably  before  it  can 
be  thus  determined.  It  seems  to  us  plain  that  there  can  be  no 
reason  for  any  other  view. 

I  do  not  think  that  the  mere  fact  of  an  alteration  in  the 
manner  of  punishment,  without  reference  to  the  question  of 
mitigation,  necessarily  renders  an  act  obnoxious  to  the  consti- 
tutional provision.  I  know  it  is  alluded  to  in  the  two  cases  in 
this  state  above  cited,  that  of  Sartung  and  of  Shepherd.  In 
those  cases  the  alteration  was  not  merely  in  the  manner.  It 
was  an  alteration  from  capital  punishment,  to  be  inflicted  in  a 
certain  manner  and  within  a  certain  time  after  sentence  was 
pronounced,  to  a  punishment  of  a  year's  hard  labor  in  state 
prison  and  then  a  possibility  of  capital  punishment  thereafter, 
at  any  time  during  the  life  of  the  criminal,  at  the  pleasure  of 
the  governor  for  the  time  being,  with  imprisonment  in  the 
meantime  at  hard  labor.  As  Judge  Denio  said :  "  The  sword 
is  indefinitely  suspended  over  his  head,  ready  to  fall  at  any 
time."  It  was  said  also  by  the  same  learned  judge  that  it  was 
not  enough  to  say  that  most  persons  would  probably  prefer  such 
a  fate  to  the  former  capital  sent^ence,  because  thero  were  no 
means  of  knowing  whether  the  one  or  the  other  punishment 
would  be  the  most  severe  in  a  given  case,  as  that  would  depend 
upon  the  disposition  and  temperament  of  the  convict.  I 
think  that  where  a  change  is  made  in  the  manner  of  the 
punishment,  if  the  change  be  of  that  nature  which  no  sane 
man  could  by  any  possibility  regard  in  any  other  light  than 
that  of  a  mitigation  of  punishment,  the  act  would  not  be  en 
post  facto  where  made  applicable  to  offenses  committed  before 
its  passage. 
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The  present  case  does  not  involve  the  question  and  it  is  only 
mentioned  for  the  purpose  of  calling  attention  to  it  as  one 
which  has  not  yet  been  squarely  decided  in  this  court. 

We  have  been  referred  to  the  case  of  State  v.  Daley  (29 
Conn.  272)  as  holding  the  principle  urged  upon  us  by  counsel 
for  the  defendant.  A  reference  to  the  case  shows  that  the 
court  held  that  on  account  of  the  repeal  of  the  statute  before 
his  trial,  which  was  in  existence  when  the  crime  was  com- 
mitted, the  offender  could  not  be  punished  because  the  statute 
which  was  passed  to  take  its  place  applied  only  to  cases  which 
occurred  subsequent  to  its  passage.  The  decision  was  made 
with  reference  to  the  language  used  in  the  amending  act, 
which  the  court  held  was  clearly  prospective,  while  the  abso- 
lute repeal,  in  so  many  words,  of  the  former  act  took  away  all 
right  to  use  it  for  any  purpose  whatever.  No  fault  can  bo 
found  with  the  principle  decided  by  the  Connecticut  court, 
but  it  has  no  application  to  this  case.  Precisely  the  same 
principle  was  decided  in  Comfnonwealth  v.  Marshall  (11 
Pick.  350). 

In  Cofn/monwealth  v.  Wyman  (12  Cush.  237)  the  Massachu- 
setts court  held  that  the  alteration  of  the  punishment  from 
that  of  death  to  imprisonment  for  life  was  not  ex  post  facto 
when  applied  to  offenses  committed  prior  to  the  passage^  of 
the  act.  We  have  seen  that  in  our  own  state  -such  an  altera^ 
tion,  under  the  peculiarities  of  our  statute,  was  held  to  be 
an  ex  post  facto  law.  I  have  seen  no  case  where  such  an 
alteration  as  is  disclosed  by  the  act  under  discussion  has  been 
held  to  be  an  ^a?  post  facto  law.  In  the  Hartv/ng  case  the 
power  of  the  legislature  to  remit  any  separable  portion  of  the 
prescribed  penalty  was  declared,  and  the  very  case  of  the 
reduction  in  the  term  of  imprisonment  was  cited  as  an  instance 
of  legislative  power.  We  are  clear  there  is  no  constitutional 
objection  to  the  statute. 

(3)  There  were  certain  letters  written  to  the  defendant  by 
his  wife.  These  letters  were  offered  by  the  People,  and  received 
in  evidence  under  the  objection  of  the  defendant,  and  it  is 
now  urged  that  their  admission  was  error  for  which  a  new 
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trial  should  be  granted.  The  counsel  for  the  defendant  upon 
this  trial  had  called  the  wife  of  defendant  as  a  witness,  and 
she  had  broken  down  in  health  before  the  examination  wai 
concluded,  and  became  so  ill  that  it  was  impossible  to  take  her 
examination  at  the  house.  In  order  to  obtain  the  benefit  of 
her  evidence  in  the  case  the  defendant  had  to  come  to  som* 
understanding  with  the  district  attorney,  or  the  testimony 
already  given  would  have  to  go  out,  and  nothing  further  could 
be  admitted.  Henc«  the  stipulation  as  to  the  reading  of  all 
the  evidence  of  the  witness  taken  upon  the  former  trial,  sub- 
ject to  all  legal  objections.  That  meant  the  legal  objections  of 
the  party  against  whom  the  testimony  was  given.  When  ths 
defendant  read  the  direct  examination  it  was  subject  to  tlie  legal 
objections  which  tlie  district  attorney  might  make,  and  when 
the  latter  read  the  cross-examination  it  was  subject  to  the  legal 
objections  thereto  made  by  the  counsel  for  the  defendant; 
but  each  side  was  by  the  very  terms  of  the  stipulation  to  read 
the  whole  of  the  direct  or  cross-examination,  as  the  case  might 
be.  The  objection  on  this  occasion  was  first  made  by  defend- 
ant's counsel,  who  refused  to  read  the  particular  portion  of  th« 
direct  examination,  which,  as  the  district  attorney  claimed| 
rendered  some  portions  of  the  subsequent  cross-exami- 
nation (these  particular  letters  included)  admissible  ia 
evidence.  The  court,  because  of  the  stipulation,  com- 
mitted  no  error  in  compelling  the  reading  of  the  evidence, 
and  defendant's  exception  to  that  ruling  is  not  good.  Subse- 
quently, when  the  district  attorney  offered  the  letters  in  evi- 
dence, the  defendant's  counsel  objected  to  their  introduction 
upon  the  ground  that  they  were  confidential  communications 
from  a  wife  to  her  husband  and  hence  were  Inadmissible. 
Some  expressions  in  one  or  two  of  the  letters  were  undoubtedly 
contradictory  of  a  portion  of  the  testimony  given  by  the  wit- 
ness upon  the  first  trial.  That  particular  portion  of  the  wife's 
evidence  the  defendant  had  been  compelled  by  the  court  to 
read.  The  People  were  entitled  to  the  benefit  of  wliatever 
contradiction  there  was.  If  some  of  the  letters  contained 
nothing  by  way  of  contradiction,  and  hence  might  liave  been 
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claimed  to  be  inadmissible  for  that  reason,  it  is  seen  that  there 
was  no  separate  and  distinct  objection  made  to  a  particular 
letter  that  it  contained  no  contradictory  matter. 

The  objection  of  immateriality  made  by  defendant  was  upon 
the  gronnd  that  the  letters  only  contradicted  the  witness  upon 
an  immaterial  matter,  viz.,  her  belief  as  to  the  paternity  of  the 
child  of  the  prosecutrix,  Miss  Seating,  whether  it  was  the 
child  of  the  witness'  husband  or  his  brother's.  We  think 
the  letters  which  contradicted  the  witness  upon  that  question 
were  properly  received  in  evidence,  and  there  was  no  separate 
objection  taken  to  the  others.  Those  which  contradicted  the 
witness  might  as  evidence  have  some  weight  upon  the  ques- 
tion of  her  credibility,  and  the  contradiction  cannot  be  said  to 
have  been  so  plainly  upon  an  immaterial  matter  as  to  have 
rendered  the  admission  of  the  letters  error  on  that  ground. 
The  further  ground  of  objection  to  their  admission  was  that 
they  were  confidential  communications  from  a  wife  to  her 
husband.  The  answer  to  this  objection  is  that  the  letters, 
after  they  had  been  received  by  the  defendant,  were  given  by 
him  to  his  mistress,  the  prosecutrix,  Annie  M.  Keating,  and 
she  subsequently  delivered  them  to  the  district  attorney  by 
whom  they  were  oflEered  in  evidence.  Comment  upon  the 
baseness  of  this  act  of  the  defendant  is  unnecessary.  It  speaks 
for  itself.  The  result,  however,  is  to  release  the  letters  from 
the  operation  of  the  rule  as  to  confidential  communications 
between  husband  and  wife  and  to  leave  them  open  to  use  as  evi- 
dence to  the  same  extent  as  if  no  such  nile  had  ever  guarded 
them.  The  rule  which  protects  confidential  communications 
of  this  nature  was  founded  upon  a  wise  public  policy,  adopted 
and  pursued  for  the  purpose  of  encouraging  to  the  utmost 
that  mutual  confidence  between  husband  and  wife  which  is 
the  strongest  guaranty  of  a  happy  marriage.  To  this  end  the 
common  law  provided  that  all  communications  between  hus- 
band and  wife  which  were  of  a  confidential  nature  should  be 
kept  inviolate  and  should  not  be  drawn  from  either  party  by 
any  process  of  law.  (1  Stark,  on  Ev.  m.  p.  39 ;  Greenl.  on 
Ev.  [14th  ed.]  §  254.)    The  law  appreciated  the  fact  that  even 
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truth  itself  might  be  pursued  too  keenly  and  might  cost  too 
much.  The  general  evil  of  infusing  reserve  and  dissimulation 
between  parties  occupying  such  relations  to  each  other,  would 
be  too  great  a  price  to  pay  for  the  chance  of  obtaining  and 
establishing  the  truth  in  regard  to  some  matter  under  legal 
investigation.  (1  Greenl.  on  Ev.  §  240,  note  a^  citing  Minet  v. 
Morgan^  L.  R.  [8  Ch.  App.]  361.)  The  case  just  cited  related 
to  confidential  commuuications  between  attorney  and  client, 
but  the  principles  are  also  applicable  and  with  added  force  to 
communications  between  husband  and  wife. 

If,  however,  the  privilege  have  been  once  waived  by  the 
parties,  it  cannot  be  again  invoked.  It  is  personal,  so  that  if  one 
overhear  such  a  communication  he  may  testify  to  it,  if  it  be 
otherwise  admissible  in  evidence.  {Comm,  v.  Griffin^  110  Mass. 
181 ;  Stats  V.  Center^  35  Vt.  378,  386 ;  Rex  v.  Simons,  6  Car. 
&  P.  540 ;  S.  a,  25  Eng.  Com.  L.  565.)  And  when  the  hus. 
band  or  wife,  to  whom  a  written  confidential  communication  is 
addressed,  makes  it  public  by  giving  it  to  another,  the  confi- 
dential character  of  the  communication  as  against  such  party 
has  departed  and  it  may  be  treated  like  any  other  communica- 
tion and  put  in  evidence  if  otherwise  admissible .  State  v.  ffoyt^ 
47  Conn.  518,  540;  State  v.  Buffington,  20  Kans.  599,  613.) 

In  this  case  every  reason  upon  which  the  rule  rejecting  a 
confidential  communication  was  originally  founded  is  absent. 
The  letters  were  addressed  by  the  wife  to  her  husband,  and  he, 
deliberately  violating  every  principle  of  honor  and  decency, 
gives  the  letters  to  his  mistress,  by  whom  they  were  delivered 
to  the  district  attorney.  A  rule  which  would  still  preserve 
the  confidential  character  of  these  letters  as  against  this  hus- 
band would  be  founded  upon  more  sentiment  than  sense. 

(4)  The  charge  of  the  learned  judge  in  regard  to  the  defend- 
ant not  going  on  the  stand  as  a  witness  was  not  subject  to 
legal  objection.  The  court  told  the  jury  that  the  defendant 
was  not  bound  to  go  on  the  stand,  and  that  he  could  say  to  the 
prosecution,  "  prove  your  case  against  me ;  it  is  my  judgment 
that  the  situation  is  such  that  I  am  not  bound  to  take  the  wit- 
ness stand,  and  the  law  gives  me  that  right,  and  the  law  gives 
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me  that  privilege.  I  charge  yon  that  the  law  says  there  is  no 
presnmption  to  be  taken  against  a  defendant  by  reason  of  the 
fact  that  he  does  not  take  the  witness  stand."  The  charge  is 
criticised  on  the  ground,  as  alleged,  that  the  language  which 
the  judge  put  in  the  mouth  of  the  defendant  amounted  to  a 
covert  insinuation  that  the  situation  was  such  that  it  would  be 
disastrous  to  the  defendant  if  he  took  the  stand.  I  think  the 
criticism  ill-founded.  The  jury  were  plainly  instructed  as  to 
the  law  and  the  rights  of  the  defendant.  The  insinuation  sug- 
gested would  be  unwarranted  from  the  language  used.  On 
the  contrary,  the  natural  interpretation  would  be  that  the 
defendant  regarded  the  situation  as  one  wholly  lacking  in 
proof  of  guilt,  and  he  was  under  no  obligation  to  go  on  the 
stand  and  explain  what  as  yet  required  no  explanation.  The 
case  of  RuLoffy.  People  (45  N.  Y.  213,  222)  is  authority  for 
the  correctness  of  the  course  pursued  by  the  learned  judge. 

(5)  The  defendant's  counsel  complains  also  that  one  of  the 
witnesses  for  defendant  was  committed  to  jail  by  the.  court  in 
the  presence  of  the  jury,  because  of  the  character  of  his  evi- 
dence given  while  on  the  stand  as  a  witness. 

This  is  not  a  question  of  legal  error.  The  action  of  the 
court  was  within  its  power,  and  to  be  exercised  within  the 
sound  discretion  of  the  judge. 

That  it  might  have  a  bad  effect  iipon  the  jury  and  thereby 
prejudice  the  defendant's  case  was  one  of  the  matters  to  be 
considered  by  the  judge  before  making  the  order,  but  we  do 
not  think  it  was  legal  error  to  make  the  order  under  the 
circumstances. 

We  have  carefully  looked  at  and  considered  each  and  all  the 
other  groxmds  for  a  new  trial  which  are  set  forth  and  discussed 
in  the  brief  of  the  counsel  for  defendant,  and  we  are  quite 
clear  that  they  do  not  show  any  errors  committed  to  the  preju- 
dice of  the  defendant. 

The  judgment  should  be  aflSrmed. 

All  concur,  except  Babtlett,  J.,  not  sitting. 

Judgment  affirmed. 
Sickels— Vol.  XCV.        68 
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Alonzo  C.  Monson,  sfi  Executor,  etc.,  Eespondent,  v.  The 
New  York  Security  and  Trust  CoMPAirr,  as  Trustee,  etc, 
et  al.,  Appellants,  Impleaded,  etc.,  et  al.,  Respondents. 

The  wiU  of  W.  gave  his  residuary  estate  to  his  executors  in  trust,  with 
power  to  sell  and  keep  the  same  and  its  proceeds  invested,  the  net 
rents,  incomes  and  profits  to  be  applied  to  the  use  of  his  wife  during 
life.  Upon  her  death  the  executors  were  directed  to  aUot  and  set  apart 
four  shares  "  each  of  the  value  and  amount  of  twenty  thousand  dol- 
lars "  one  for  the  use  of  each  of  his  four  daughters  or  her  descendants 
during  life,  etc.,  and  upon  her  death  to  divide  and  distribute  such  share 
"and  the  proceeds  and  investment  thereof"  among  the  descendants  of 
the  daughters,  etc.  The  balance  of  the  estate  the  testator  gave  to  his 
two  sons.  In  an  action  to  have  the  rights  and  interests  of  the  parties 
interested  in  the  estate  settled  and  determined,  it  appeared  that  the 
testator's  widow  died  in  1878.  The  residuary  estate  was  then  invested  in 
various  securities.  The  executor  did  not  upon  the  death  of  the  widow 
pay  over  in  money  or  allot  and  set  apart  in  securities  the  sum  of  $20,000 
for  either  of  the  trust  funds,  but  kept  the  residuary  estate  undivided, 
paying  legal  interest  on  that  sum  to  the  respective  beneficiaries 
and  paying  the  balance  of  the  income  to  the  sods.  After  the 
death  of  the  widow  the  residuary  estate  largely  increased  in  value, 
because  of  the  appreciation  of  certain  of  the  securities.  Hdd,  that  the 
daughters  were  entitled  to  share  pro  rata  in  the  increase ;  that  it  was 
not  necessary,  in  order  that  each  should  have  the  benefit  of  her  propor- 
tion, to  have  a  formal  allotment  made  of  the  shares,  but  by  the  omission 

*  of  the  executor  to  make  a  specific  allotment  he  must  be  deemed  to  have 
made  it  proportionaUy  in  all  the  securities  in  which  the  estate  was 
invested  ;  and  each  was  entitled  to  a  proportionate  share  of  the  income 
from  and  the  principal  of  each  security ;  that  the  power  to  continue 
such  investments  did  not  terminate  upon  the  death  of  the  widow,  but 
remained  until  the  trust  had  been  accomplished  ;  that  for  the  purpose 
of  determining  each  daughter's  share,  the  value  of  the  estate  at  the  time 
of  the  death  of  the  widow  should  be  ascertained,  and  after  making  certain 
deductions,  as  required  by  the  will,  the  proportion  which  the  sum  of 
120,000  bears  to  the  total  value  of  the  residue  is  the  proportion  of  the 
securities  each  is  entitled  to. 

AJso,  held,  that  as  between  the  daughters  and  those  entitled  in  remainder, 
the  former  were  entitled  to  the  benefit  of  the  increase  in  income  and 
principal. 

At  the  time  of  the  death  of  the  widow  proceedings  in  the  Sxirrogate's 
Court,  instituted  by  the  executor  for  an  accounting,  were  pending. 
These  proceedings  were  continued,  and  resulted  in  a  decree  which  stated 
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that  a  sum  specified  remained  in  the  hands  of  the  executor  and  trustee  for 
distribution,  and  he  was  directed  to  pay  over  out  of  the  principal  to  him- 
self as  trustee  four  separate  sums  of  $20, 000  each,  and  Invest  the  same  as 
trustee,  as  provided  by  the  will,  and  divide  the  balance  between  the  two 
sons.  The  sum  stated  did  not  represent  the  actual  value  of  the  estate. 
Hdd,  that  the  daughters  were  not  precluded  by  the  decree ;  that  it  did 
not  and  was  not  intended  to  change  the  power  of  the  executor  under 
the  will,  and  it  was  not  the  object  of  the  accounting  to  obtain  a  con- 
struction of  the  will  as  to  the  power  of  the  executor  to  invest  or  continue 
Investments. 
Also,  KM,  that  the  receipt  by  the  daughters  of  the  interest  paid  to  them 
was  not,  in  the  absence  of  evidence  of  knowledge  on  their  part  that  their 
proportionate  shares  of  the  securities  were  earning  more  than  enough 
to  pay  that  amount,  an  acquiescence  in  the  assumption  that  they  were 
only  entitled  to  interest,  and  that  the  fact  that  for  a  number  of  years 
their  brothers  had  received  more,  and  they  less,  than  they  were  entitled 
to,  was  not  a  reason  for  continuing  this  injustice. 

(Argued  December  5,  1898 ;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  July  6,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term,  construing  the  last  will  and  testament  of 
Keuben  Withers,  deceased. 

This  action  was  brought  to  have  the  accounts  of  David 
Dunham  Withers,  as  executor  of  the  will  of  Reuben  Withers, 
deceased,  settled,  and  the  rights  and  interests  of  the  parties 
under  said  will  determined,  and  for  a  distribution  of  the 
estate,  etc. 

Reuben  Withers  died  in  the  city  of  New  York  prior  to  the 
7th  day  of  February,  1867,  on  which  day  his  will  was  duly 
admitted  to  probate  by  the  surrogate  of  the  county  of  Xew 
York.  In  that  will  he  appointed  three  executors,  one  of 
whom  dechned  to  act.  The  second,  George  R.  I.  Bowdoin, 
qualified  and  acted  as  such  until  his  death  on  the  14th  of 
March,  1870.  The  third,  David  Dunham  Withers,  was  the 
son  of  the  testator,  and  after  the  death  of  Mr.  Bowdoin  quali- 
fied and  acted  as  executor,  and  letters  testamentary  were 
issued  to  him  on  the  21st  of  May,  1870.     The  testator  left  a 
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widow,  three  Bona  and  four  daughters.  One  son,  David  Dun- 
ham Withers,  the  executor,  was  not  provided  for  by  the  will 
for  the  reason,  as  stated  by  the  testator,  that  the  son  was 
already  wealthy  in  his  own  right.  After  providing  in  the 
third  clause  of  his  will  for  the  payment  of  the  interest  on 
$13,000  to  his  son  Alfred  D.  Withers  for  life,  with  remainder 
to  his  descendants,  the  testator  gave  the  rest  of  his  estate  to 
his  executors  in  trust,  with  power  to  sell  the  real  estate  and  to 
get  in  all  his  personal  estate  and  to  keep  his  estate  and  its 
proceeds  safely  and  securely  invested,  and  then  added  lan- 
guage as  follows:  "My  own  preference  being  that  invest- 
ments made  by  me  in  my  lifetime  should  be  continued  so 
long  as  the  same,  in  the  judgment  of  my  executors,  can  be 
done  without  loss  or  detriment  of  my  estate." 

Out  of  the  estate  thus  given  to  the  executors  they  were 
directed  by  the  sixth  clause  to  set  apart  an  amount  sufficient 
to  produce  a  yearly  income  of  $900,  which  the  executors  were 
to  apply  to  the  use  of  the  testator's  son  Reuben  B.  Withers 
for  life,  and  remainder  to  his  descendants  as  provided  for  in 
the  seventh  clause.  The  executors  were  then,  by  the  eighth 
clause,  directed  to  apply  the  net  rents,  issues,  income  and 
profits  of  all  the  rest  of  testator's  estate  to  the  use  of  his  wife 
for  her  life.  Then  follow  the  ninth  and  tenth  clauses  of  the 
will  as  follows : 

^*' Ninth.  Upon  the  death  of  my  said  wife  to  allot  and  set 
apart  out  of  the  said  rest,  residue  and  remainder  of  my  estate 
and  of  the  proceeds  and  investments  thereof  (exclusive  of 
what  is  disposed  of  in  the  third,  sixth  and  seventh  articles  of 
this  my  will)  into  as  many  shares,  each  of  the  value  and 
amount  of  twenty  thousand  dollars,  as  there  shall  then  be  sur- 
vivors of  my  three  daughters,  Elizabeth  Mary  Center, 
Eupheme  D.  Clason  and  Virginia  Paine,  and  of  the  descend- 
ants of  either  of  my  said  three  daughters  who  may  have  pre- 
viously died  leaving  descendants  or  a  descendant,  and  also  of 
the  descendants  of  my  daughter  Cora,  whether  she  be  then 
living  or  not ;  all  the  descendants  of  either  deceased  daughter 
counting  but  as  one,  however,  for  the  purpose  of  such  allot- 
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ment,  and  to  apply  the  net  rents,  issues,  income  and  profits  of 
one  of  such  shares  or  portions,  to  be  set  apart  for  that  pur- 
pose, to  the  use  of  each  of  my  said  three  daughters,  Elizabeth 
Mary  Center,  Eupheme  D.  Clason  and  Virginia  Paine,  who 
may  then  be  living,  during  the  natural  life  of  such  daughter 
respectively,  free  from  the  debts,  contracts,  control  or  engage- 
ments of  any  other  person,  and  in  like  manner  during  the  life 
of  my  daughter  Cora  to  apply  the  net  rents,  issues,  income 
and  profits  of  one  of  such  shares  or  portions  to  be  set  apart 
for  that  purpose  to  the  use  of  the  descendants  of  my  daugh- 
ter Cora  who  may  be  living,  from  time  to  time  dur- 
ing her  lifetime,  in  equal  shares  per  stirpes  and  not 
per  capita^  my  said  executors,  in  their  discretion,  being  at 
liberty  to  make  such  application  by  paying  the  same  over 
to  my  said  daughter  Cora  for  the  use  and  benefit  of  her  said 
descendants,  but  being  under  no  obligation  so  to  do,  and  if 
either  of  my  said  three  daughters  or  my  said  daughter  Cora 
shall  not  then  be  living,  to  divide  and  distribute  one  of  such 
shares  to  the  descendants  or  descendant  of  each  such  deceased 
daughter,  share  and  share  alike,  per  stirpes  and  not  per 
capita.  To  have  and  to  hold  to  them  respectively,  their 
respective  heirs,  executors  and  administrators  forever. 

"  Tenth.  Upon  the  death  of  each  of  my  said  three  daughters 
who  shall  have  been  living  at  the  time  of  the  allotment 
directed  by  the  ninth  article  of  this  my  will,  and  also  upon 
the  death  of  my  daughter  Cora,  to  divide  and  distribute  the 
share  or  portion  of  my  estate  and  of  the  proceeds  and  invest- 
ment thereof,  of  which  the'  income  is  in  pursuance  of  the  said 
ninth  article  of  this  will,  to  be  applied  to  the  use  of  such 
daughter  during  her  life  or  to  the  use  of  the  descendants  of 
my  daughter  Cora  during  her  life,  to  and  among  the  descend- 
ants of  such  daughter,  if  she  shall  leave  any  her  surviving, 
share  and  share  alike,  ^<?r  stirpes  and  not  per  capitayOxiAM 
such  daughter  shall  leave  no  descendant  surviving  her  to  and 
among  the  then  survivors  of  my  said  three  daughters,  other 
than  my  daughter  Cora,  and  the  descendants  of  either  of  my 
daughters  who  may  have    died    leaving  descendants  or  a 
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descendant,  share  and  share  alike,  per  stirpes  and  not  per 
capita^  to  have  and  to  hold  to  them  respectively,  their 
respective  heirs,  executors  and  administrators  forever." 

The  eleventh  and  twelfth  clauses  provide  in  substance  for  the 
payment  of  the  remainder  of  the  estate  to  or  for  his  two  sons, 
Reuben  B.  and  Alfred  D.  Withers,  upon  some  details  and  with 
some  conditions  not  here  material. 

The  widow  of  the  testator  survived  him  until  March,  1878, 
when  she  died.  Alfred  D.  Withers  is  dead,  leaving  three 
children.     One  of  the  daughters  is  dead,  leaving  two  sons. 

David  Dunham  Withers,  the  executor,  on  or  about  the  24th 
of  January,  1878,  commenced  a  proceeding  in  the  Surrogate's 
Court  of  New  York  for  his  accounting  as  executor,  which  was 
pending  at  the  time  of  the  death  of  the  widow.  The  proceed- 
ing continued,  and  the  account  was  made  up  as  of  July,  1878, 
and  the  final  decree  was  entered  on  the  17th  of  April,  1 879.  By 
that  decree  it  was  stated  that  the  sum  of  $139,530.30  remained 
in  the  hands  of  the  executor  and  trustee  for  distribution 
according  to  the  directions  of  the  will,  and  the  decree  then 
provided  that  the  executor,  after  making  certain  payments 
therein  mentioned,  should,  out  of  the  balance  of  the  principal 
then  in  his  hands,  pay  over  to  himself  as  trustee,  under  the  third 
clause  of  the  will,  the  sum  of  $13,000,  being  the  amount  col- 
lected on  the  mortgages  in  the  third  clause  mentioned,  and  he 
was  directed  to  hold  and  invest  the  same  as  in  said  third  clause 
or  section  of  said  will  directed.  The  decree  in  giving  further 
directions  to  the  executor  proceeds  as  follows  :  "  And  that  he 
then  pay  over  out  of  said  principal  to  himself  as  trustee  under 
the  ninth  clause  or  section  of  the  will  of  said  testator  four 
separate  sums  of  twenty  thousand  dollars  ($20,000)  each,  and 
invest  the  same  as  trustee  as  in  said  ninth  clause  or  section, 
and  the  tenth  clause  or  section  of  said  will  is  directed.  And 
that  the  said  executor  and  trustee  then  divide  the  balance  of. 
said  principal  remaining  in  his  hands  into  two  equal  half  parts 
or  portions,  and  pay  over  one  of  said  equal  half  parts  or  por- 
tions to  Alfred  D.  Withers,  as  in  the  twelfth  clause  or  section 
of  said  will  provided,  and  that  he  pay  over  to  himself,  as 
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trustee  under  the  eleventh  clause  or  section  of  said  will,  the 
other  of  said  equal  half  parts  or  portions,  and  hold  and  invest 
the  same  as  trustee  as  in  said  eleventh  clause  or  section 
provided." 

It  is  found  by  the  learned  trial  court  that  the  sum  stated  in  the 
above  decree  of  $139,530.30,  did  not  represent  the  actual  value 
of  the  estate  included  therein,  either  at  the  death  of  the  widow 
or  at  the  date  of  the  decree.  The  court  further  found  that 
the  executor,  David  Dunham  Withers,  never  in  fact  paid  over 
to  himself  as  trustee  under  the  third  clause  of  the  will,  or 
under  the  ninth  and  tenth  clauses  of  said  will,  any  of  the  sums 
mentioned  in  those  clauses,  nor  was  either  or  any  of  said  lega- 
cies invested  by  the  'executor,  but  interest  on  each  sum  was 
paid  by  him  to  the  party  entitled  to  it  as  provided  in  the  3d 
and  9th  clauses  of  the  will,  and  these  payments  were  continued 
up  to  the  death  of  the  executor.  As  to  the  legacies  mentioned 
in  the  9th  clause,  interest  at  the  rate  of  7  per  cent  per 
annum  was  paid  on  each  of  them  down  to  tlie  year  1887,  and 
thereafter  at  the  rate  of  6  per  cent. 

It  was  further  found  that  the  value  of  the  estate  as  a  whole 
and  the  value  of  some  items  of  property  of  which  it  consisted 
had  increased  between  the  death  of  the  testator,  Reuben 
Withers,  and  the  death  of  the  widow,  Matilda  Ann  Withers, 
and  also  between  her  death  and  the  present  time.  The  execu- 
tor, David  Dunham  Withers,  in  fact  made  no  allotment  or 
separation  of  the  estate  while  it  was  in  his  hands,  but  the  same 
remained  in  solido^  whether  for  convenience  of  administration 
or  for  what  purpose  is  not  found. 

The  conclusions  of  law  by  the  trial  court  were :  Firsts  that 
by  the  provisions  of  the  9th  article  of  the  will  of  Reuben 
Withers,  the  four  several  allotments,  each  of  the  value  and 
amount  of  $20,000,  which  were  to  be  set  apart  on  the  death 
of  the  testator's  wife  out  of  his  general  estate,  in  trust  for  the 
use  or  benefit  of  his  daughters,  were  in  substance  and  effect 
pecuniary  legacies  in  trust,  amounting  in  the  aggregate  to 
$80,000.  Second,  That  by  the  decree  of  the  surrogate  above 
mentioned  the  executor  was  required  to  pay  over  to  himself 
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as  the  trustee  under  the  9th  article  of  the  will,  these  four  sume 
of  $20,000,  and  invest  the  same  upon  the  several  trusts  appli- 
cable thereto.  Third.  That  until  the  actual  making  of  the 
separation  so  authorized  and  required  to  be  made  by  the  will 
and  by  the  decree,  the  residue  or  general  estate  of  the  testator 
remained  primarily  liable  and  chargeable  for  and  in  respect  of 
said  four  sums  of  $20,000  each,  so  that  all  losses  or  hazards 
should  first  fall  upon  the  general  estate,  and  the  failure  of 
David  Dunham  Withers  to  separate  the  several  trust  legacies 
from  the  general  estate,  and  his  omission  to  separately  invest 
the  same,  did  not  alter  the  relative  rights  and  interests  of  the 
parties  as  between  each  other.  Fourth.  That  the  regular  pay- 
ment of  interest  on  these  trust  funds  was  at  the  least  full  and 
adequate  satisfaction  of  all  claims  to  income  by  the  parties 
receiving  it,  and  the  acceptance  of  that  interest  estops  them 
from  any  other  claim  in  regard  to  such  income. 
Other  facts  appear  in  the  opinion. 

Z.  Laflin  Kellogg  for  appellant  New  York  Security  and 
Trust  Co.  The  plain  intention  of  the  testator  and  the  express 
terms  of  the  will  require  that  separate  trusts,  taken  either 
from  the  investments  or  proceeds  of  his  estate  to  the  amount 
and  value  of  $20,000,  should  be  set  apart  at  the  time  of  the 
death  of  testator's  widow  for  the  use  and  benefit  of  his 
tliree  daughters  and  the  descendants  of  his  daughter  Cora. 
(^Monarque  v.  Monarque,  80  N.  Y.  320-324;  Wells  v.  WeUsj 
88  id.  323-333  ;  Stevenson  v.  Zeslei/,  70  id.  512-516 ;  Sa/vage 
V.  Btirnhain^  17  id.  561 ;  Everitt  v.  Everitt^  29  id.  39.)  The 
executor  and  trustee  having  failed  to  perform  his  duty,  the 
court  has  the  power  and  should  carry  out  the  intention  of  the 
testator,  by  separating  the  estate  into  the  trusts  established  by 
the  will,  and  making  the  allotments  out  of  the  investments 
existing  at  the  date  of  the  death  of  Matilda  Ann  Withers,  and 
as  of  that  date,  thus  awarding  to  each  cestui  qite  trvst  the 
share  of  the  income  and  profits  which  she  would  have  received 
if  the  provisions  of  the  will  had  been  carried  out  and  the 
allotment  and  separation  made  as  therein  provided.     (R.  S. 
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2193,  2288,  2290,  §§  2,  6,  23  ;  Ddcmey  v.  McCarmaoky  88  N. 
Y.  174 ;  Mott  v.  Ackermomy  92  id.  539 ;  Manice  v.  Mcmice^ 
43  id.  303 ;  Moncrief  v.  RoaSy  50  id.  436 ;  Bewrna  v.  Oouldy 
77  id.  455 ;  O^Cormor  v.  Huggins^  113  id.  511 ;  In  re  Haw- 
ley^  100  id.  206 ;  In  re  TUdm,  98  id.  434.)  If  the  court 
should  determine,  as  is  claimed  by  the  plaintiff,  that  the  lega- 
cies in  favor  of  the  daughters  are  pecuniary  legacies  of 
$20,000  each,  still  the  daughters  would  be  entitled  to  the 
same  amount  of  income  and  profits  as  claimed  under  the  fore- 
going subdivision.  (In  re  Myers^  131  N.  Y.  409  ;  Perry  on 
Trusts,  §  464.)  There  is  no  merit  in  any  of  the  objections 
raised  by  the  respondents  as  to  the  right  of  these  appellants 
to  an  allotment  nunc  pro  tunc  as  of  a  date  immediately  after 
the  death  of  Matilda  Ann  Withers,  the  widow.  {Ronald  v. 
M.  R.  F.  L.  Aam.y  132  N.  Y.  378-384 ;  Roberta  v.  M.  Ins, 
Co.,  88  id.  541 ;  Weed  v.  Z.  cfe  Z.  //w?.  Co,,  116  id.  106  ;  Rd>y 
V.  A.  C.  Ina.  Co.,  120  id.  510;  hi  re  Gerry,  103  id.  451; 
Hogan  v.  De  Peyater,  20  Barb.  100.)  As  between  the  life 
tenant  and  the  remainderman,  under  the  ninth  and  tenth 
clauses  of  the  will,  the  net  rent,  income,  issues  and  profits 
belong  to  the  former  and  not  to  the  latter.  (  Van  Doran  v. 
Oldm,  19  JSr.  J.  Eq.  176 ;  Earp'a  Appeal,  28  Penn.  St.  368 ; 
WiUbanKa  Appeal,  64  id.  256 ;  Lord  v.  Brooke,  52  N.  H. 
72  ;  Clarkaon  v.  Clarkaon,  18  Barb.  646  ;  Batea  v.  McKin- 
ley,  31  Beav.  280 ;  Barclay  v.  Livingston,  14  Ves.  66  ;  Price 
V.  Anderaon,  15  Sim.  473 ;  Johnson  v.  JoJinaon,  5  L.  &  Eq. 
164;  Murray  r.  Glaaae,  17  Jur.  816;  Hooper  v.  Roaaiter,  1 
McClel.  527 ;  Morria  v.  Ilarriaon,  2  Mad.  479  ;  Plumh  v. 
Neild,  6  Jur.  [N.  S.]  529 ;  In  re  Gerry,  103  N.  Y.  451.) 

Ddoa  Mc  Curdy  for  appellants  De  Wilhorst  and  De  Ran 
court.  The  power  conferred  upon  the  executors  is  a  special 
power  in  trust  and. is  imperative.  (4  R,  S.  [8th  ed.]  2247, 
2248,  §§  95,  96,  121.) 

Frederic  R.  Coudert  for  appellant  Bischoffsheim.  The 
plain  effect  of  the  relevant  provisions  of  the  will  was  to  make 
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it  incumbent  on  the  trustee  to  allot  and  set  apart,  upon  the 
death  of  the  testator's  widow,  assets  of  some  sort,  then  of  the  . 
value  and  amount  of  $20,000,  to  constitute  and  be  the  share 
to  be  held  in  trust  for  Mrs.  Paine  during  her  life,  and  after  her 
death  divided  among  her  descendants.  {Hol/meB  v.  Giimarhj 
138  N.  Y.  378.) 

Richard  L.  Hand  for  Withers  and  other  respondents. 
With  reference  to  the  distribution  of  income  made  during 
his  life  by  the  executor,  David  Dunham  Withers,  it  could  ia 
no  event  be  disturbed.  {In  re  Gerry^  103  N.  Y.  445.)  The 
claim  that  the  $20,000  trust  legacies  are  to  be  enlarged  at  all 
is  groundless  and  untenable.  {Duclos  v.  Benner^  136  N.  Y. 
660.)  The  familiar  principles  of  equitable  conversion,  which 
have  been  strenuously  urged  by  the  appellants  in  the  Supreme 
Court,  have  no  legitimate  bearing  upon  the  case  at  bar. 
{M(mcriefv.  Jioss,  50  N.  Y.  436;  White  v.  Howard^  46  id. 
162 ;  Head  v.  WiUiama,  125  id.  671 ;  SchoUe  v.  SchoUe,  113 
id.  270.) 

Edward  W.  Sheldon  for  United  States  Trust  Company, 
respondent.  The  legacies  given  by  the  ninth  paragraph  of 
the  will  of  Reuben  Withers  were  general  pecuniary  legacies 
of  $20,000  each.  (2  Redf.  on  Wills,  149.)  The  appellants 
are  estopped  to  maintain  their  present  condition.  {Denton  v. 
Sanford,  103  N.  Y.  607 ;  In  re  Tilden^  98  id.  434 ;  In  re 
Hawley,  100  id.  206.) 

William  G,  Choate  for  Monson,  as  executor,  respondent. 

Peckham,  J.  David  Dunham  Withers,  the  executor  of  his 
father's  will,  died  on  the  18th  day  of  February,  1892,  leaving 
a  will  which  was  admitted  to  probate  by  .the  surrogate  of  New 
York  county,  and  letters  testamentary  were  issued  thereon  by 
him  to  the  plaintiff  herein  on  the  16th  day  of  March,  1892. 
This  action  is  brought  for  the  purpose  of  having  the  accounts 
of  David  Dunham  Withers,  as  executor  of  the  will  of  his 
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♦father,  Reuben  Withers,  settled  and  allowed,  and  the  rights 
•and  interests  of  all  the  parties  interested  in  the  estate  of  the 
father  finally  settled  and  determined  and  a  distribution  made 
in  accordance  with  such  detei*mination.  From  the  time  that 
David  Dunham  Withers  quaUfied  as  executor  in  1870  the 
estate  remained  in  his  hands  up  to  his  death,  and  at  that  time 
the  estate  was  invested  in  various  securities,  some  of  them 
standing  in  the  name  of  the  executor  individually,  some  in  the 
name  of  the  estate  of  Keuben  Withers,  deceased,  and  some  in 
the  name  of  Keuben  Withers.  Since  the  death  of  the  widow 
of  Eeuben  Withers  in  March,  1878,  the  estate  has  largely 
increased  in  value  by  the  appreciation  of  certain  of  the  securi- 
ties in  which  it  was  invested.  The  investments  made  by 
Eeuben  Withers  in  his  lifetime  were  kept  substantially 
unchanged  during  the  life  of  the  widow,  and  from  her  death 
down  to  the  death  of  the  executor,  David  Dunham  Withers,, 
the  investments  remained  also  about  the  same,  with  some 
named  exceptions  which  appear  in  the  accounts  of  the  execu- 
tor. The  failure  of  the  executor,  upon  the  death  of  the  widow, 
either  to  pay  the  sum  of  $20,000  in  money  for  each  of  the 
four  trust  funds,  or  to  actually  and  formally  allot  and  set  apart 
the  various  trust  shares  from  the  balance  of  the  estate, 
together  with  the  large  appreciation  in  the  value  of  some  of 
the  securities  belonging  to  the  estate,  have  given  occasion  for 
this  controversy. 

The  question  has  arisen  substantially  oetween  the  interests 
of  the  sisters  on  the  one  side  and  those  of  the  brothers  on  the 
other. 

On  the  part  of  the  sisters  it  is  claimed  that  they  should 
share  pro  rata  in  whatever  rise  in  value  there  was  in  the 
securities  in  which  the  estate  was  invested,  because,  as  alleged, 
those  securities  represented  the  trust  estates  belonging  to 
them  under  the  will  of  their  father. 

On  the  part  of  the  brothers,  on  the  contrary,  it  is  claimed 
that  they  should  be  paid  the  whole  residue  of  the  estate  after 
deducting  the  amount  of  the  various  trust  estates  provided  for 
by  the  terms  of  the  will.     In  other  words,  the  representativefi 
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of  the  brothers'  interests  claim  that  they  alone  are  entitled  to 
the  whole  of  the  estate,  be  it  great  or  small,  after  the  sisters 
have  had  their  four  shares  of  exactly  $20,000  each. 

Up  to  the  death  of  the  executor  in  1892,  the  brothers,  since 
the  death  of  the  mother  in  1878,  were  paid  all  the  income 
arising  from  the  investment  of  the  estate,  after  deducting  a 
sum  amounting  to  the  legal  interest  on  each  of  the  four  sums 
of  $20,000.  The  interest  actually  paid  to  the  sisters  during 
all  this  time  amounted  to  a  little  over  $71,000.  Taking  the 
total  value  of  the  estate  at  the  death  of  the  widow  to  have 
been  in  round  numbers  $140,000,  there  remained  after  deduct- 
ing therefrom  a  trust  fund  of  $13,000  under  the  third  clause, 
and  one  of  like  amount  under  the  sixth  clause  of  the  will,  for 
the  two  brothers  respectively,  and  the  $80,000  trust  fund  for 
the  sisters,  a  balance  to  be  divided  between  the  brothers  of 
$34,000 ;  but  as  the  above  sums  of  $13,000  each  were  also 
given  in  trust  for  the  sons  it  is  just  to  say  that  taking  them 
together,  the  $34,000  and  the  $26,000,  would  leave  $60,000  to 
be  divided  between  them  as  against  $80,000  to  be  divided 
between  the  sisters. 

No  division  was,  however,  made,  and  by  reason  of  the  appre- 
ciation in  the  value  of  the  securities  in  which  the  estate 
remained  invested,  the  brothers  were  from  time  to  time  paid 
as  income  upon  their  interest  in  such  estate  a  total  sum  of  a 
little  over  $95,000,  and  there  is  now  a  large  fund  (after  pro- 
viding for  the  trust  estate),  awaiting  distribution  under  the 
direction  of  the  court,  the  whole  of  which  is  also  claimed  on 
the  part  of  the  brothers  or  those  representing  their  interests. 
If  the  securities  had  been  sold  and  a  formal  division  of  the 
moneys  made  upon  the  death  of  the  widow  the  brothers,  upon 
the  assumption  that  the  whole  estate  was  of  the  above-men- 
tioned value,  would  have  taken  in  the  proportion  above  set 
forth. 

If  an  actual  setting  apart  and-  allotment  of  certain  special 
securities  had  been  made,  such  allotment  would  of  course 
have  been  made  according  to  the  judgment  of  the  executor, 
and  no  one  can  now  say  what  that  judgment  would  have 
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dictated.  But  the  division,  segregation  and  allotment  once 
being  made,  the  siBters  would  then  have  received  all  the  bene- 
fits resulting  to  them  from  an  appreciation  of  the  stock  which 
had  been  allotted  and  set  apart  for  them.  As  there  was  no 
formal  division  of  such  securities  the  result  \b  claimed  to  be 
that  all  these  benefits  accrue  solely  to  the  interests  owned  by 
the  brothers. 

Notwithstanding  the  omission  of  the  executor  (who  was  also 
trustee)  to  formally  make  this  separation  and  division,  the  sis- 
ters claim  the  right  to  share  proportionately  to  their  interests 
in  the  estate  as  it  existed  at  the  death  of  the  widow,  in  the 
increase  in  the  value  of  the  securities  in  which  the  estate  has 
all  along  been  invested.  This  claim  in  our  judgment  should 
be  allowed.  We  think  that  by  the  language  used  in  the  ninth 
clause  of  the  wiU  the  testator  authorized  his  executor  either 
to  pay  the  legacies  for  his  daughters  in  money  to  the  amount 
of  $20,000  each,  which  should  be  thereafter  invested,  or  to 
allot  and  set  apart  to  them  out  of  the  estate  of  the  testator  in 
his  hands  securities  of  such  estate  of  the  value  of  $20,000  for 
each  fund.  If  the  latter  were  done,  the  rents,  issues,  income 
and  profits  would  belong  to  the  persons  owning  the  trust 
estate.  And  we  agree  that  if  he  chose  to  set  apart  and  allot 
securities  from  the  estate,  he  could  have  taken  any  security 
he  deemed  best  (up  to  the  value  stated)  without  being 
restricted  to  a  proportionate  share  of  all  the  securities.  What 
securities  he  should  take  for  the  purpose  of  forming  these 
trust  funds,  if  he  decided  to  set  apart  any  particular  ones, 
was  matter  for  the  judgment  of  the  trustee  alone. 

The  use  of  the  words  "  value  and  amount,"  as  contained  in 
the  ninth  clause,  indicates  only  that  if  the  executor  were  to 
pay  the  legacies  in  money,  it  should  amount  to  the  sum  of 
$20,000  for  each  of  the  funds,  while  if  he  chose  to  set  apart 
securities  of  the  estate,  they  should  be  of  that  value  for  each 
of  such  trust  funds.  As  the  executor  omitted  to  pay  the 
legacies  in  money,  and  as  he  never  formally  set  apart  or 
allotted  any  of  the  securities  of  the  estate  for  the  purpose  of 
forming  the  four  trust  funds  for  the  sisters,  the  question  is 
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whether  that  formal  omission  is  to  result  as   a   benefit  to 
the  brothers'  interests  exclusively. 

The  sisters'  shares,  by  reason  of  the  course  pursued  by  the 
executor,  were  in  truth  all  contained  in,  and  were  at  all  times 
represented  by  these  securities.  The  testator's  estate  consisted 
of  such  securities,  and  out  of  the  testator's  estate  the  several 
trust  estates  were  to  be  formed.  In  substance  the  sisters  owned 
as  life  legatees  a  certain  proportionate  share  of  each  security. 
Although  the  executor  had  the  right  upon  the  death  of  the 
widow  to  pay  these  trust  legacies  in  money  or  to  set  apart 
auch  of  the  securities  in  which  the  estate  was  invested,  as  in 
his  judgment  he  should  think  best  (up  to  the  stated  value), 
yet  we  think  that  when  he  omitted  to  do  either,  he  must  be 
deemed  to  have  made  such  allotment  proportionately  in  all  of 
the  securities  in  which  the  estate  was  invested  under  the  pro- 
vision in  the  will  for  continuing  the  investments  of  the  testa- 
tor if  in  the  judgment  of  the  executor  consistent  with  the 
safety  of  the  estate.  We  think  the  power  to  thus  .continue 
such  investments  remained  until  the  trusts  created  by  the  tes- 
tator had  been  accomplished  and,  therefore,  it  did  not  termi- 
nate upon  the  death  of  the  widow.  As  the  executor  kept  the 
estate  in  large  part  invested  in  those  securities  even  after  her 
death,  we  think  such  action  on  his  part  can  be  regarded  in  no 
other  light  than  as  an  investment  in  these  securities  of  the 
different  interests  of  those  who  in  reality  owned  the  estate. 
At  any  rate  the  whole  estate  was  owned  by  these  different 
parties  and  this  whole  estate  was  thus  invested  in  these  securi- 
ties. It  was  not  necessary,  in  order  that  each  party  should 
enjoy  and  have  the  benefit  of  his  or  her  proportion  of  such 
estate,  to  have  a  formal  allotment  or  segregation  made  of  the 
shares  of  tlie  estate  belonging  to  such  person.  As  long  as  the 
whole  estate  was  thus  kept,  each  party  in  fact  owned  his  or 
her  proportionate  share  of  the  income  from  and  the  principal 
of  each  security.  .  It  was  only  necessary  to  determine  the 
value  of  the  estate  at  the  time  of  the  death  of  the  widow, 
and  the  sisters'  interests  would  be  in  the  same  proportion  in 
^ach  security,  and  in  the  income  arising  therefrom,  as  the  total 
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of  the  trust  funds  ($80,000)  bore  to  the  total  value  of  the 
estate  at  the  widow's  death,  and  the  balance  would  belong  to 
the  brothers.  Convenience  of  administration  might  dictate 
the  keeping  of  the  estate  in  aolido.  It  is  not  fatal  to  this 
view  of  the  action  of  the  executor  to  admit  that  he  did  not 
regard  the  sisters  as  entitled  to  any  portion  of  the  incotne 
beyond  the  simple  interest  which  he  paid,  nor  any  part  of  the 
increase  in  value  of  the  securities  and  that  he,  therefore,  paid 
over  to  the  brothers  all  the  income  arising  from  the  securities 
above  a  sum  amounting  to  the  legal  interest  on  the  nominal 
amount  of  the  trust  funds. 

His  view  of  the  legal  rights  of  the  sisters  is  not  important. 
His  action  in  making  payments  as  stated  is  to  be  considered  only 
in  its  bearing  upon  the  meaning  or  legal  effect  of  his  keeping 
the  estate  unseparated.  It  is  said  he  never  intended  to  make 
any  such  allotment  of  a  proportionate  interest  in  the  securities 
as  we  now  assmme  he  did  in  fact  make,  because  if  he  had  he 
would  then  have  paid  their  proportionate  share  of  the  whole 
income  arising  from  such  securities.  This  by  no  means  fol- 
lows. He  might  have  supposed  it  was  proper  under  the  cir- 
cumstances that  the  whole  estate  should  be  kept  invested  as  it 
was,  because  in  his  judgment  the  investments  were  good,  and 
that  in  his  opinion  all  that  each  sister  would  be  entitled  to, 
even  if  a  formal  allotment  were  made  of  a  proportionate  share 
in  each  security,  would  be  the  legal  interest  on  $20,000,  the 
extent  of  the  trust  fund.  We  think  that  by  the  retention  of 
these  securities  he  did  come  to  a  conclusion  that  in  his  judg- 
ment they  were  proper  investments  for  the  wliole  estate.  He 
would  not  have  retained  them  had  he  decided  otherwise.  In 
determining  to  keep  the  whole  estate  so  invested,  he  in  fact 
determined  that  the  securities  were  proper  investments  for  the 
trust  estate  of  the  sisters.  In  this  way  and  to  this  extent  he 
may  be  said  to  have  invested  their  estates,  and  so  permitted 
them  to  claim  that  he  had  allotted  to  them  a  proportionate 
share  of  each  security  in  which  the  whole  estate  was  invested. 
He  failed  to  pay  the  legacies  in  money  and  he  also  failed  to 
satisfy  them  by  an  actual  allotment  of  specific  securities  to  the 
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value  stated  by  the  testator,  and  as  he  still  kept  the  estate  Id 
one  gross  mass,  he  necessarily  gave  to  the  sisters  an  interest  in 
each  security  to  an  extent  proportioned  to  their  interest  in  the 
estate  which  such  securities  represented. 

There  is  no  question  in  regard  to  the  possible  liability  of 
the  executor  for  an  improper  investment.  It  cannot  arise 
here,  although  it  may  be  said  that  so  far  as  appears,  the  execu- 
tor discharged  his  duty  in  entire  good  faith,  with  strict  integrity 
and  in  such  a  way  that  the  contest  in  this  case  arises  out  of  the 
increase  in  the  value  of  the  estate  while  in  his  hands.  That 
kind  of  violation  of  duty  by  trustees  is  not  very  frequent  in 
the  records  which  we  review. 

It  is  also  urged  that  in  pursuing  this  system  of  keeping  the 
whole  estate  undivided  the  trustee  was  doubtless  actuated  by 
the  highest  solicitude  for  the  safety  and  productiveness  of  the 
trust  funds,  and  that  the  effect  of  his  action  was  to  constitute 
the  owners  of  the  residuum  of  the  estate  sureties  during  all 
these  years  for  the  maintenance  of  the  trust  fund  at  the  full 
sum  of  $80,000  up  to  the  entire  absorption  of  such  residuum, 
while  at  the  same  time  the  sisters  were  in  the  receipt  of  an 
income  measured  by  the  legal  rate  of  interest  upon  the  full 
sum  of  $20,000  for  eacli  sister.  It  is  said  that  such  a  rate  of 
interest  is  much  more  than  could  have  otherwise  been  obtained 
from  any  investment  which  was  at  the  same  time  so  well  secured* 
Whether  the  balance  of  the  estate  was  in  effect  such  surety 
is  a  question  which  does  not  here  arise  and  need  not  be  dis- 
cussed. Counsel  for  the  brothers  allege  that  if  there  had  been 
losses  suffered  by  the  depreciation  in  value  of  these  securities 
the  sisters  would  undoubtedly  have  claimed  that  such  losses 
should  fall  wholly  on  the  remainder  of  the  estate  over  and 
beyond  tliat  which  was  necessary  to  constitute  the  trust  funds, 
and  that  these  sisters  would  have  claimed  such  to  be  their 
rights,  because  there  had  never  been  any  formal  allotment  and 
setting  apart  of  any  securities,  and  that  they  would  be,  there- 
fore, entitled  to  the  payment  of  $20,000  each  before  the 
brothers  were  to  have  anything.  In  the  case  supposed  tliere 
would,  of  course,  be  a  very  different  state  of  facts  from  those 
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now  existing.  There  would  have  been  losses  instead  of  gains, 
and  whether  the  one  or  the  other  interest  should  suffer  the 
loss  or  any  portion  of  it,  would  have  to  be  decided  in  the  light 
of  the  facts  as  they  should  then  appear.  What  might  have 
been  the  result  of  a  contention  upon  facts  which  never 
occurred,  and  under  circumstances  which  probably  would  have 
differed  radically  from  those  now  under  our  observation,  it  is 
plainly  useless  to  speculate  concerning.  What  we  now  say  is 
that  in  the  face  of  these  acknowledged  gains  to  the  estate, 
taking  the  language  of  the  will  under  which  the  executor 
could  pay  the  legacies  in  money  or  by  allotting  securities,  the 
very  Act  that  he  did  not  pay  in  money  and  did  keep  the  estate 
invested  and  without  any  formal  allotment  of  particular  securi- 
ties in  satisfaction  of  such  legacies,  gave  to  each  sister  a  pro- 
portional interest  in  each  security,  and  enabled  them  to  claim 
and  to  take  the  proportion  belonging  to  them  of  the  income 
arising  from  and  of  the  increase  in  the  value  of  the  security. 
By  keeping  the  whole  estate  thus  invested  the  sisters'  shares 
in  the  estate  of  their  father  were  necessarily  represented  in 
these  securities,  and,  of  course,  they  should  be  entitled  to  the 
increase  accruing  therefrom.  The  judgment  of  the  executor 
was  thus  exercised  in  favor  of  all  the  securities  instead  of  in 
favor  of  any  particular  ones  and  instead  of  paying  the  legacies 
in  money. 

But  it  is  argued  that  the  decree  of  the  surrogate,  upon  the 
accounting  made  by  the  executor,  is  conclusive  against  this 
view  of  the  case,  and  it  is  claimed  that  such  decree  is  binding 
upon  all  these  parties.  It  may  be  observed  that  the  cliildren 
of  the  daughters,  Mrar.  Ludlow,  Mrs.  Clason,  and  Mrs.  Paine, 
who  are  entitled  in  remainder  to  these  legacies,  were  not  made 
parties  to  the  accounting,  and  that  as  to  them,  and  for  the  pur- 
pose of  a  division  of  the  principal  of  the  fund,  there  can  be 
not  the  slightest  foundation  for  the  application  of  the  principle 
of  estoppel.  We  are  of  opinion,  however,  that  the  decree 
does  not  stand  in  the  way  of  asserting  the  views  above 
expressed.  It  was  given  upon  an  accounting  by  an  executor, 
and  after  making  several  other  provisions  the  decree  in  effect 
SicKELs— Vol.  XCV.        65 
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only  provided  that  the  executor  should  pay  over  the  trust  fund 
to  himself  as  trustee,  and  invest  the  same  as  trustee,  "  as  in 
said  ninth  clause  or  section  of  said  will  is  directed."  We  do 
not  think  that  this  language  changes  or  was  intended  to  change 
the  power  of  tlie  executor  under  the  will  to  pay  the  legacies 
in  money  or  to  satisfy  them  by  setting  apart  securities  of  their 
value,  as  allowed  in  the  will.  The  language  of  the  decree 
would  not  prevent  the  executor  from  exercising  all  the  powers 
given  by  the  will,  and  it  was  not  the  object  of  the  accounting 
to  obtain  a  construction  of  the  will  as  to  the  power  of  the 
executor  to  invest  or  continue  investments.  The  direction  in 
question  was  nothing  more  than  a  formal  direction  to  the 
executor  to  go  on  and  pay  these  four  sums  of  $20,000  each  in 
the  manner  directed  by  the  will. 

It  is  a  fact,  however,  tiiat  the  moneys  were  not  paid,  even 
though  directed  by  the  decree,  and  in  the  absence  of  such  pay- 
ment we  think  the  effect  of  the  action  of  the  executor  in  keep- 
ing the  whole  estate  together,  and  invested  as  already  stated^ 
was  not  altered  by  the  entering  of  the  decree. 

Nor  do  we  think  the  receipt  of  interest  by  the  sisters  is  an 
acquiescence  in  the  correctness  of  the  assumption  that  such  an 
amount  is  all  that  they  were  ever  entitied  to.  There  is  no 
finding  and  no  evidence  that  they  or  any  of  them  knew  that 
the  securities  in  which  the  estate  was  invested  earned  more 
than  enough  to  pay  them  that  amount  as  their  proportionate 
share.  Because  for  a  number  of  years  the  brothers  have 
received  more  and  the  sisters  less  than  they  were  legally 
entitled  to  from  these  securities,  is  no  reason  why  sach 
injustice  should  be  continued  and  perpetuated  for  the  future. 

No  one  else  has  been  harmed  by  such  payments  as  have 
been  made  to  the  sisters,  and  no  one  but  themselves  has  been 
harmed  by  the  excessive  payments  made  to  the  brothers.  The 
facts  make  out  no  defense  of  acquiescence. 

In  our  view  the  fundamental  fact  to  be  found  is  as  to  the  valae 
of  the  estate,  and  of  the  various  securities  in  which  it  was  invested 
at  the  time  of  the  death  of  the  widow,  and  we  agree  in  this 
respect  with  the  views  expressed  by  counsel  for  the  plaintiff  that 
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the  surrogate's  decree  does  not  conclusively  fix  that  value 
at  that  time,  either  at  $139,530.30,  or  any  other  sura.  The 
appraised  value  in  the  inventory  as  we  think  related  to  the 
appraisal  as  made  in  the  inventory  of  the  first  executor,  Mr. 
Bowdoin,  in  1867,  and  did  not  relate  to  the  value  of  the 
various  securities  at  the  time  of  the  widow's  death.  That 
fact  must  be  first  stated,  and  then  there  should  be  deducted 
from  that  sum  the  amount  of  the  trust  created  for  the  benefit 
of  the  testator's  son  Alfred  D.  Withers,  being  $13,000,  and 
an  equal  sum  should  then  be  deducted  for  the  benefit  of  the 
testator's  other  son,  Beuben,  and  the  proportion  which  the 
sum  of  $20,000  bears  to  the  total  value  of  the  estate,  as  thus 
found  and  after  such  deductions,  is  the  proportion  which  each 
sister  would  be  entitled  to  of  the  securities  of  the  estate  upon 
an  accounting.  The  same  proportion  would  be  coming  to 
them  from  the  income,  and  upon  the  inquiry  which  is  now  to 
be  made  it  must  be  determined  what  amount  may  be  now  due 
in  order  to  equalize  the  income  upon  the  basis  herein  stated. 

The  question  which  has  been  raised  as  to  which  of  the 
parties,  the  life  legatees  or  those  entitled  in  remainder,  should 
have  the  benefit  of  the  increase  in  the  income  and  principal, 
should  be  answered  in  favor  of  the  life  legatees.  It  came  to 
them,  as  it  seems  to  us,  by  force  of  the  circumstances  adverted 
to,  and  by  reason  of  the  language  of  the  will  and  the  dear 
intent  of  the  testator. 

As  there  is  no  question  regarding  the  accounts  of  the  exec- 
utor in  any  other  matter,  we  think  the  judgment  appealed 
from  should  be  affirmed  in  all  things  except  as  to  the  interests 
of  the  brothers  and  sisters  in  the  distribution  of  what  remains 
of  the  estate.  The  counsel  for  the  appellants  stated  on  the 
argument  that  there  was  a  sum  in  the  hands  of  plaintiff  which, 
if  distributed  upon  the  basis  we  have  above  indicated,  would 
be  large  enough  to  give  to  them  the  amounts  which  would 
be  due  them  as  principal  and  income,  without  calling  upon 
any  one  else  for  a  payment.  The  inquiry  will,  therefore,  be 
confined  to  the  distribution  of  the  fund  actually  in  the  hands 
of  the  plaintiff.    It  should  be  distributed  in  accordance  with 
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the  views  which  we  have  stated,  and  the  judgment  is,  there- 
fore, modiiied  accordingly,  and  the  proceedings  remitted  to 
the  Supreme  Court  for  its  further  action.  The  plaintiff  and 
the  ap^llants  should  recover  costs  in  this  and  the  Supreme 
Court,  to  be  paid  out  of  the  general  estate.  No  costs  to  the 
respondents  other  than  the  plaintiff. 

All  concur,  except  Baktlett,  J.,  not  sitting. 

Judgment  accordingly. 

140    516 

^^  ^L John  W.  Cochrane  et  al.,  as  Executors,  etc.,  Respondents,  v. 

78  AI>^86  Cornelia  Elizabeth  Sohell,  Appellant,  Impleaded,  etc., 

et  al.,  Eespondents. 

Under  the  provision  of  the  Statute  of  Uses  and  TniBts  (1  R.  S.  728,  §  55, 
subd.  8)  authorizing  the  creation  of  an  express  trust  "to  receive  the 
rents  and  profits  of  land  and  apply  them  to  the  use  of  any  person,"  such 
a  trust  may  be  created  for  the  payment  of  annuities. 

An  annuity  is  not  a  "  sum  in  gross  "  within  the  provision  of  said  statute  (1 R 
S.  780,  §  68),  declaring  that  the  "rights  and  interest  of  every  person  for 
whose  benefit  a  trust  for  the  payment  of  a  sum  in  gross  is  created  are 
assignable." 

Where  such  a  trust  is  constituted,  duly  limited  in  point  of  duration,  the 
title  to  the  whole  estate  vests  in  the  trustee  during  the  trust  term,  although 
the  valid  trust  purpose  will  not  absorb  the  whole  income,  and  connected 
with  the  lawful  purpose  is  an  express  or  implied  direction  for  an  unlaw- 
ful accumulation,  except,  at  most,  when  the  valid  purpose  is  nominal 
only,  being  inserted  as  a  mere  cover  for  the  unlawful  accumulation. 

The  tendency  of  the  courts  is  toward  liberality  in  construing  the  Statute 
of  Uses  and  Trusts,  and  while  there  is  no  abatement  in  the  strictness 
with  which  limitations  are  construed  which  transgress  the  rule  of  per- 
petuity, dispositions,  by  way  of  trust  within  that  limit,  will  be  sustained 
if  they  can  fairly  be  brought  within  the  spirit  of  the  statute,  although 
not  within  its  literal  language. 

By  the  will  of  S.  and  a  codicil  he  gave  to  his  executors  his  residuary  estate, 
real  and  personal,  in  trust,  to  collect  and  receive  the  rents  and  income,  and 
out  of  the  net  proceeds  to  pay  certain  annuities  amounting  in  all  to  $20,000, 
during  the  life  of  his  daughter  S. ,  and  upon  her  death  to  convey  said  estate 
to  such  of  his  grandchildren  named  as  should  then  be  living,  to  whom  he 
devised  and  bequeathed  the  same.  If  any  of  said  grandchildren  should  die 
previous  to  the  death  of  S.,  leaving  issue,  such  issue  to  take  the  parent's 
share.  Of  the  grandchildren  named  some  were  adults  at  tlie  time  the  will 
was  executed.  The  net  annual  income  derived  from  said  estate  had  been 
for  several  years  prior  to  the  testator's  death  and  continued  thereafter  to  be 
over  $80, 000.  No  disposition  was  made  in  terms  of  the  surplus  income.  In 
an  action  for  the  construction  of  the  will,  held,  that  it  created  a  valid  trust. 
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and  the  grandchildren  took  remainders,  which  would  vest  in  possession 
upon  the  death  of  S. ;  that  the  trust  interest  was  inalienable  and  required 
tHe  estate  to  continue  in  the  trustees  during  the  life  of  S.  (1  R  S.  730.  g  68); 
that  in  the  absence  of  any  express  direction  a  direction  for  the  accumulation 
of  the  surplus  income  was  to  be  implied;  that  this  implied  direction  was 
void,  as  it  was  to  commence  at  the  testator's  death,  and  might  be  for  the 
benefit  of  persons  not  then  in  being,  and  was  for  the  benefit  of  adults  as  well 
as  infants  (1 R.  S.  726,  §  37),  but  that  this  did  not  affect  the  validity  of  the 
trust;  that  it  could  not  be  inferred  that  the  primary  object  of  the  testator 
was  to  create  the  trust  as  a  cover  for  a  scheme  of  unlawful  accumulation; 
that  the  surplus  income  belonged  to  and  was  distributable  among  the 
grandchildren  named  as  *'  the  persons  presimiptively  entitled  to  the  next 
eventual  estate  (1 R.  S.  726,  §  40);  that,  assimiing  the  grandchildren  took 
vested  remainders,  they  were  not  absolute  remainders  in  fee,  as  upon  the 
death  of  any  grandchild  during  the  trust  term  leaving  issue,  such  issue, 
whether  bom  before  or  after  the  death  of  the  testator,  would  take  the 
decedent's  share  by  substitution  and  as  purchasers,  and  such  a  con* 
tingent  limitation  over  necessarily  suspended  the  power  of  alienation. 

Where  the  whole  income  of  such  a  trust  is  not  required  for  the  valid  trust  pur- 
poses, the  court  cannot  set  apart  a  portion  of  the  capital  of  the  fund,  which 
may  be  deemed  sufilcient  to  produce  the  income  required  for  these  purposes. 

Hawley  v.  Jamet  (16  Wend.  61),  distinguished. 

Lang  v.  Bof^  (5  Sandf .  868);  Chriffin  v.  .Fbrd  (1  Bos.  123),  limited. 

Reported  below,  64  Hun,  576. 
(Argued  December  5,  1893;  decided  January  16,  1894.) 
Appeal  by  the  defendant,  Cornelia  Elizabeth  Schell,  from  a 

judgment  of  the  General  Term  of  the  Supreme  Court  in  the 

first  judicial  department,  entered  upon  an  order  made  June  3, 

1892,  which  modified,  and  aflSrmed  as  modified,  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  is  an  ordinary  action  for  the  construction  of  a  will. 

The  testator,  Adam  W.  Spies,  after  jnaking  various  devises 
and  bequests,  disposed  of  his  residuary  estate  as  follows : 

"  Ninth,  AH  the  rest,  residue  and  remainder  of  my  estate, 
l)oth  real  and  personal,  I  give,  devise  and  bequeath  to  my 
executors  and  trustees  hereinafter  named,  and  to  the  survivor 
and  survivors  of  them  and  their  successors,  in  trust,  neverthe- 
less, to  collect  and  receive  all  rents  of  my  real  estate,  and  all 
interest,  dividends  and  income  from  my  personal  estate,  and 
after  paying  all  taxes,  insurance  and  other  legal  and  necessary 
expenses  thereon  to  pay  thereout  to  my  daughte.r  Sarah  Ann, 
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the  widow  of  William  B.  Kip,  during  her  natural  life  the  sum 
of  ten  thousand  dollars  per  annum.  I  further  direct  ray  said 
executors  and  trustees  to  pay  to  Adam  W.  Spies  Cochrane,  a  1 
child  of  my  deceased  daughter  Hilah,  the  sum  of  three  thou- 
sand dollars  annually,  until  the  death  of  my  daughter  Sarah 
Ann,  and  that  they  further  pay  therefrom  to  my  grand- 
daughter Cornelia  Elizabeth  Schell  the  sum  of  three  thousand  *' 
dollars  annually,  until  the  death  of  my  said  daughter  Sarah 
Ann,  and  that  they  further  pay  thereout  to  Arthur  De  Witt  ^ 
Cochrane,  a  child  of  my  deceased  daughter  Hilah,  the  sum  of 
one  thousand  dollars  annually,  until  he  shall  arrive  at  the  age 
of  twenty-iive  years,  or  whichever  event  shall  first  happen, 
but  in  case  the  said  Arthur  De  Witt  Cochrane  shall  arrive  at 
the  age  of  twenty-five  years  before  the  decease  of  .my  said 
daughter  Sarah  Ann,  then  I  direct  my  said  executors  and 
trustees  to  pay  over  to  him  from  and  after  said  age  of  twenty- 
five  years  the  sum  of  three  thousand  dollars  annually  until 
the  death  of  my  said  daughter  Sarah  Ann ;  said  payments  to 
my  three  grandchildren  to  be  made  in  quarter-yearly  pay- 
ments, and  to  be  free  from  the  control  of  any  husband  of  my 
said  granddaughter. 

^^  Tenth.  I  hereby  authorize  and  empower  my  said  executors 
and  trustees,  and  the  survivors  and  survivor  of  them,  daring 
the  continuance  of  the  above  trust  and  for  the  purposes  above 
mentioned,  to  sell  and  dispose  of  any  and  all  of  my  real  estate 
at  public  or  private  sale,  to  let  or  lease  the  same,  and  to  sell, 
assign  and  transfer  any  or  all  of  my  personal  property,  for  the 
purposes  of  carrying  out  said  trust,  they  to  re-invest  the  pro- 
ceeds thereof  in  their  names  as  such  executors  and  trustees, 
but  I  hereby  direct  that  they  shall  not  invest  in  any  stocks  or 
bonds  of  any  manufacturing  or  metal  mining  company,  but 
shall  invest  in  good  bonds  and  mortgages  on  productive  real  s 
estate,  Northern  State  bonds.  United  States  securities  and  the 
bonds  of  tnink  lines  of  railroads  earning  and  paying  divi- 
dends on  their  stocks,  I  hereby  giving  and  granting  to  my 
said  executors  and  trustees  full  power  and  authority  to  change 
from  time  to  time  said  bonds  and  securities  into  non-taxable 
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Becurities  when,  in  their  judgment,  such  change  will  inure  to 
the  benefit  of  my  estate." 

"  Twelfth.  At  the  death  of  my  said  daughter  Sarah  Ann, 
to  close  this  trust,  I  direct  that  my  executors  and  trustees  con- 
vey and  transfer  all  of  my  estate,  both  real  and  personal,  then 
remaining  in  their  hands  to  such  of  my  grandchildren  as  shall 
then  be  living  (except  my  said  granddaughter  Sarah  Ann 
French),  viz.:  Arthur  DeWitt  Cochrane,  Adam  W.  Spies 
Cochrane,  Cornelia  Elizabeth  Schell,  Henry  Spies  Kip,  Garret 
Berg  Kip,  William  Kudolph  Kip  and  Florence  Adele  Kip, 
equally,  share  and  share  alike,  and  I  hereby  give,  devise  and 
bequeath  the  same  to  such  seven  grandchildren,  but  if  any  of 
said  seven  grandchildren  shaU  die  previous  to  the  decease  of 
my  daughter  Sarah  Ann,  leaving  issue,  him,  her  or  them  sur- 
viving, then  I  direct  that  such  issue  shaU  take  the  share  to 
which  their  parent  would  have  been  entitled  hereunder  (if 
living)  imder  this  clause  of  my  will,  said  shares  to  be  received 
by  said  grandchildren  or  their  descendants  free  from  any  con- 
trol or  claim  of  any  husband  that  she  or  they  may  have  at  any 
time." 

By  the  second  codicil  to  his  will  he  included  his  grandchild 
Sarah  Ann  French  in  the  foregoing  provisions,  by  the  terms 
of  which  she  had  been  originally  expressly  excluded,  and 
accordingly  provided  as  follows : 

"  Third.  I  hereby  direct  my  executors  and  trustees,  out  of 
the  rents  of  my  real  estate,  interest,  dividends  and  income 
from  my  personal  property  mentioned  in  the  ninth  clause  of 
my  said  last  will  and  testament,  to  pay  to  said  Sarah  Ann 
French  the  sum  of  three  thousand  dollars  annually  until  the 
death  of  my  daughter  Sarah  Ann,  said  payments  to  said  Sarah 
Ann  French  to  be  made  in  quarter-yearly  payments,  and  to 
be  free  from  the  control  of  her  husband. 

^^  Fourth.  I  hereby  direct  that  my  said  granddaughter 
Sarah  Ann  French  shall  be  included  in  the  division  of  my  estate 
as  mentioned  in  the  twelfth  clause  of  my  said  last  will  and 
testament  and  shall  share  therein  equally  with  my  other  seven 
grandchildren,  I  hereby  directing  that  said  twelfth  clause  of 
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said  will  shall  apply  to  her  and  her  heirs  as  though  she  had 
been  originally  named  therein." 

The  testator  left  him  surviving  the  defendant  Sarah  Ann 
Kip,  his  only  living  child,  and  the  person  mentioned  in  the 
ninth  clause  of  the  will,  and  the  eight  grandchildren  referred 
to  in  the  foregoing  provisions.  The  defendant  Cornelia  Eliza- 
beth Schell  is  the  child  of  the  testator's  deceased  daughter 
Mary  S.  Barnes.  Sarah  Ann  French,  Adam  W.  Spies  Coch- 
rane and  Arthur  De  Witt  Cochrane  are  the  children  of  the 
testator's  deceased  daughter  Hilah  M.  S.  Cochrane.  Henry 
Spies  Kip,  Grarret  Berg  Kip,  William  Ruloff  Kip  and 
Florence  Adele  Kip  are  the  only  children  of  the  surviving 
daughter  Sarah  Ann  Kip.  This  surviving  daughter,  and  the 
other  defendants  mentioned,  who  are  the  children  of  the 
deceased  daughters  Mary  S.  Barnes  and  Hilah  M.  S.  Coch- 
rane, respectively,  are  the  testator's  only  heirs  at  law  and  next 
of  kin.  All  of  the  heirs  at  law  and  next  of  kin  are  now  of  full 
age.  All  but  one  of  the  Kip  children,  the  children  of  the 
surviving  daughter,  are  now  infants,  but  within  four  or  five 
years  will  all  be  of  age. 

The  testator's  estate  consists  of  both  real  and  personal  prop- 
erty. After  the  payment  of  the  bequests  and  the  indebted- 
ness, the  residuary  estate  amounts  to  one  million  of  dollars  in 
real  estate,  yielding  an  annual  income  of  about  thirty  thousand 
dollars,  and  two  millions  of  dollars  in  personal  estate,  yielding 
an  annual  income  of  about  sixty  thousand  dollars. 

The  testator  died  a  little  less  than  two  years  after  making 
his  will,  and  the  court  below  found  that  "  the  net  income  of 
the  said  estate  for  three  years  prior  to  the  decease  of  the  said 
Adam  W.  Spies,  from  both  his  real  estate  and  personal  prop- 
erty, exceeded  the  sum  of  eighty  thousand  dollars  per  annum, 
of  which  about  three-fourtlis  were  derived  from  personalty  and 
one-fourth  from  realty,  and  it  is  probable  that  the  annual  net 
income  will  continue  to  exceed  the  sum  of  eighty  thousand 
dollars,  and  be  derived  in  about  the  same  proportion  as  above 
stated  from  personalty  and  realty." 

It  was  also  found  that  '^  the  personalty  included  stocks  and 
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bonds  of  such  a  kind  that  sufficient  thereof  could  be  set  aside 
to  furnish  the  amount  required  to  pay  the  annuities  provided 
for  by  the  ninth  clause  of  the  will  without  affecting  the 
balance  of  the  property." 

The  annuities  thus  provided  for  now  amount  to  twenty 
thousand  dollars,  and  after  1897,  when  Arthur  De  Witt 
Cochrane  will  reach  the  age  of  twenty-five,  may,  by  the  terms 
of  the  ninth  clause,  amount  to  twenty-two  thousand  dollars 
per  year.  There  is  now  a  surplus  of  income  of  upwards  of 
sixty  thousand  dollars  per  year,  and  the  question  presented 
by  this  appeal  relates  to  the  disposition  to  be  made  of  this 
surplus. 

It  is  claimed  in  behalf  of  the  appellant,  the  only  child  of  the 
testator's  deceased  daughter  Mary  S.  Barnes,  that  the  trust 
attempted  to  be  created  by  the  ninth  clause  of  the  will  is 
invalid,  and  that  the  remainders  limited  to  the  eight  grand- 
children are  dependent  on  the  trust  and  fall  with  it,  and  fur- 
ther, that  assuming  the  trust  to  be  valid,  the  income  from  the 
real  and  personal  estate  not  required  for  payment  of  the 
annuities,  is  distributable  to  the  heirs  at  law  and  next  of  kin 
of  the  testator,  and  in  case  of  intestacy,  according  to  the 
nature  of  the  property  from  which  it  will  arise,  and  does  not 
go  under  section  40  of  the  Eevised  Statutes,  entitled  "  Of  the 
creation  and  division  of  estates,"  to  the  eight  grandchildren. 

The  court  below,  at  Special  Term,  upheld  the  validity  of 
the  pretended  trust,  and  declared  that  the  residuary  estate  '^  is 
vested  in  remainder  in  the  grandchildren  of  the  testator 
named,"  subject  to  the  trust  estate,  and  found,  "  That,  in  con- 
sequence of  a  valid  limitation  of  an  expectant  estate  in  said 
residuary  estate,  there  has  been  a  lawful  suspension  of  tiie 
power  of  alienation  thereof,  during  whicli  a  part  of  the  rents 
and  profits  thereof  are  undisposed  of." 

Thereupon  the  court  declared  that  the  eight  grandchildren 
named  in  the  twelfth  clause  and  the  codicil  were  entitled  to 
the  surplus  income  as  persons  presumptively  entitled  to  the 
next  eventual  estate. 

Sickles— Vol.  XCV.        66 
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Upon  this  decision  judgment  was  duly  entered,  adjudging 
that  the  eight  grandchildren  were  entitled  to  the  surplus 
income  in  equal  shares  as  aforesaid,  and  that  the  same  should 
be  paid  to  them  "  and  to  the  heirs  at  law  and  next  of  kin  of 
such  of  them  as  should  die  during  the  lifetime  of  the  said 
Sarah  Ann  Kip." 

The  General  Term,  deeming  it  unnecessary  to  pass  upon  the 
point  last  decided  at  Special  Term,  on  the  ground  that  it  was 
a  premature  determination  of  a  question  w^ich  might  or  might 
not  arise  hereafter,  modified  the  judgment  by  striking  out  the 
provision  adjudging  that  the  share  of  the  income  of  each 
grandchild  dying  during  the  lifetime  of  Mrs.  Kip  would  go 
to  his  or  her  heirs  and  next  of  kin,  and  as  thus  modified 
affirmed  the  judgment. 

Joseph  H,  Choate  and  James  Oiia  Hoyt  for  appellant. 
Assuming  that  a  valid  trust  for  the  payment  of  annui- 
ties has  been  created  by  the  ninth  clause  of  the  will,  it  is 
nevertheless  true  that  the  testator  has  died  intestate  as  to 
the  surplus  income  after  the  payment  of  the  annuities,  and 
that  this  surplus  must  be  distributed  among  the  heirs  at 
law  and  next  of  kin,  and  does  not  belong  to  the  eight  grand- 
children named  in  the  twelfth  clause,  as  persons  entitled 
to  the  next  eventual  estate  within  the  meaning  of  1  Revised 
Statutes,  726,  section  40.  {In  re  Chauncey,  119  N.  Y.  77 ; 
Chamberlain  v.  Taylor,  105  id.  193 ;  1  R  S.  723,  §  9 ;  Bad- 
ley  V.  Kuhn,  97  id.  26  ;  Manice  v.  Mamice,  43  id.  303,  367- 
371 ;  Moore  v.  Lyons,  25  Wend.  119,  144 ;  NocUne  v.  Oreenr 
fidd,  7  Paige,  644,  548 ;  Baker  v.  LoriOa/rd,  4  N.  Y.  257, 
269,  270 ;  Mead  v.  MitcheU,  17  id.  210,  213 ;  Sheridwn  v. 
House,  4  Abb.  Ct.  App.  Dec.  218 ;  Moore  V.  Littel,  41  N.  Y. 
66,  98 ;  Taggart  v.  Murray,  53  id.  233,  238 ;  Jeiihins  v. 
Fahey,  73  id.  355 ;  &mith  v.  Scholtz,  68  id.  40,  60,  61 ; 
Wilson  V.  WhiU,  109  id.  59,  60,  61 ;  Keiit  v.  Church  of  St. 
Michael,  136  id.  10,  15 ;  Doe  v.  Considine,  6  Wall.  458,475- 
477 ;  McArthur  v.  Scott,  113  U.  S.  340,  378,  379  ;  Kaw  v, 
Oott,  24  Wend.  641.)    No  trust  whatsoever,  valid  or  other- 
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wise,  was  in  fact  created  or  intended  to  be  created  by  the  tes- 
tator in  the  ninth  and  tenth  clauses,  as  to  either  the  realty  or 
the  personalty.  Subject  to  the  charge  of  the  annuities,  all  of 
the  residuary  estate  descended,  according  to  its  nature,  to  the 
heirs  at  law  and  next  of  kin  of  the  testator.  It  is  just  as 
if  the  testator  had  directed  his  executors  as  such  to  pay 
these  annuities  during  the  life  of  the  daughter.  {McOowam, 
V.  McOowan^  2  Duer,  57 ;  Oriffm  v.  Ford,  1  Bosw.  123 ; 
Charnherlain  v.  Taylor,  105  N.  Y.  185 ;  Cooke  v.  PlaU,  98 
id.  39 ;  TUdm  v.  Orem,  130  id.  60 ;  In  re  WiUets,  112  id. 

) 


William  G.  Choate  for  Sarah  Ann  Kip,  respondent.  The 
court  below  rightly  determined  that  the  surplus  income  after 
payment  of  the  annuities  belonged  to  the  eight  grandchildren 
in  equal  shares.  (1  R.  S.  722,  723,  725,  726,  727,  728,  730, 
773,  §§  7,  8,  9, 10, 11, 14, 15,  32, 40,  45,  50, 55,  63 ;  McOowcm 
V.  McGowan,  2  Duer,  57 ;  Griffin  v.  Ford,  1  Bosw.  123 ; 
Kcme  V.  Gott,  24  Wend.  641 ;  Gott  v.  Cook,  7  Paige,  521 ; 
Maurice  v.  Grahatn,  8  id.  483  ;  Degra/w  v.  Claaon,  11  id. 
136 ;  Hunter  v.  Hunter,  17  Barb.  25,  90 ;  CluU  v.  Bool,  8 
Paige,  85 ;  Phelps  v.  Pond,  23  N.  Y.  81,  83 ;  Gilman  v. 
Reddington,  24  id.  12, 19  ;  Harrison  v.  Harrison,  37  id.  543, 
548 ;  Savage  v.  Burnham,  17  id.  561 ;  Haxton  v.  Corse,  2 
Barb.  Ch.  516,  517;  Boynton  v.  H(yyt,  1  Den.  53,  58; 
WiUiams  v.  Murrall,  L.  E.  [23  Ch.  Div.]  360  ;  1  Jarman  on 
Wills  [6th  ed.],  272, 282 ;  ZacHandy.  Reynolds,  9  Hare,  796.) 
The  interests  of  the  eight  grandchildren  under  this  will  in  the 
capital  of  the  residuary  estate  are  vested  remainders  in  fee  sub- 
ject only  to  be  divested  as  to  each  of  them,  if  at  all,  in  case 
they  die  during  the  life  of  Mrs.  Kip  leaving  issue  surviving 
them.  Their  interests  are  neither  contingent  upon  their  sur- 
viving Mrs.  Kip,  nor  are  their  remainders  liable  to  be  defeated 
in  favor  of  the  survivors  by  their  death  without  issue  during 
her  life.  {Jones  v.  CoXbeck,  9  Ves.  42 ;  Freeman  v.  CoU,  96 
N.  Y.  68 ;  Clarke  v.  Leupp,  88  id.  228 ;  Warner  v.  Durant,  76 
id.  136 ;  Smith  v.  Edwards,  88  id.  92  ;  Doe  v.   Considine,  6 
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Wall.  458 ;  SiU  v.  Baooriy  106  Mafis.  578 ;  Smither  v.  WU^ 
lock,  9  Ves.  234  ;  Byrnes  v.  StUweU,  103  N.  Y.  453  ;  Bow- 
ditch  V.  Ayravlt,  138  id.  222.) 

William  G.  Wilson  for  Florence  Adele  Kip  and  others, 
respondents.  There  is  here  a  valid  limitation  of  an  expectant 
estate,  suspending  the  power  of  alienation  or  the  ownership. 
{Cooke  V.  Zowry,  95  N.  Y.  103 ;  KilpaiHck  v.  Johnson^  15  id. 
324  ;  Gilmcm  v.  Reddington^  27  id.  19.)  The  eight  grand- 
children are  the  persons  presumptively  entitled  to  the  next 
eventual  estate.  {Jones  v.  Colheck^  9  Ves.  42 ;  Freeinan  v. 
Coity  96  N.  Y.  68 ;  Bosehoom  v.  Boseboom^  81  id.  356 ;  Man- 
ice  V.  Manice,  43  id.  303 ;  Croxall  v.  Shererd,  5  Wall.  28T; 
Doe  V.  ConsidinCj  6  id.  458 ;  Hawley  v.  James^  16  Wend.  137 ; 
Smither  v.  Willock^  9  Ves.  234  ;  Bowditch  v.  Ayra/uiUy  138 
N.  Y.  222 ;  Byrnes  v.  StdlweU,  103  id.  453.) 

Cha/rles  Steele  for  Sarah  Ann  French  and  others,  respond- 
ents. The  General  Term  was  right  in  limiting  the  judgment 
of  the  Special  Term  to  the  questions  presented  by  the  existing 
state  of  facts.  {HorUyn  v.  CanPweUy  108  N.  Y.  255  ;  Go^>d 
V.  Wolfy  113  id.  405.)  The  grandchildren  do  not  take  abso- 
lutely vested  remainders,  but  vested  remainders  subject  to 
being  divested  by  their  death,  before  the  termination  of  the 
trust.  {In  re  Denton^  137  N.  Y.  428 ;  Pahner  v.  Hom^  84 
id.  516,  520 ;  Downing  v.  MarshaU^  23  id.  366,  373,  374 ; 
Iloppock  V.  Tucker,  59  id.  202,  208 ;  Page  v.  Gilbert,  32 
Hun,  301,  304;  Ferrer  v.  Pyne,  81  N.  Y.  281,  285 ;  Barker 
V.  Lea,  1  T.  &  K.  412 ;  Ma/nier  v.  Phelps,  15  Abb.  [K  C]  123.) 
The  trust  created  by  the  ninth  and  tenth  paragraphs  of  the 
will  is  valid,  and  vests  the  whole  residuary  estate  in  the  trus- 
tees during  the  life  of  Mrs.  Kip.  {Delajield  v.  Shipman,  103 
N.  Y.  463 ;  Moore  v.  Ilegemcm,  72  id.  376 ;  Donovan  v.  Yan 
De  Mark,  78  id.  244 ;  Hawley  v.  James,  16  Wend.  60  ;  CKIr 
man  v.  McArdU,  99  N.  Y.  451 ;  Cook  v.  Lowry,  95  id.  103  ; 
Gray  v.  liegeman,  92  id.  508 ;  Uorton  v.  Ca/ntweU,  108  id. 
255.)     The  surplus  income  being  undisposed  of  by  the  will, 
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belongs  to  the  persons  presumptively  entitled  to  the  next 
eventual  estate.  {Cook  v.  Lowry^  95  N.  Y.  103 ;  Byrnes  v. 
StilweU,  103  id.  453;  Delafidd  v.  Shipmcm,  Id.  463.) 
Even  if  the  devise  in  trust  of  the  residuary  estate  to  the 
executors  should  be  held  to  be  invalid  in  part,  the  portion  as 
to  which  the  invalidity  is  declared  would  not  go  to  the  heirs, 
bat  to  the  eight  grandchildren  in  equal  parts.  (1  S.  S.  729, 
§§  60,  61.) 

Frcmh  S.  Hall  for  executors,  respondents.  The  trust 
created  by  the  ninth  and  tenth  paragraphs  of  the  will  is  valid, 
and  vests  the  whole  residuary  estate  in  the  trustees  during  the 
life  of  Mrs.  Kip.  {LeggeU  v.  Perkins,  2  N.  T.  297 ;  Ver- 
non V.  Vernon,  53  id.  351 ;  Moore  v.  Hegemcm,  72  id.  376 ; 
Donovcm  v.  Vcm  De  Mark,  78  id.  244,  248 ;  Hanjoley  v. 
James,  16  Wend.  60 ;  Pray  v.  liegeman,  92  N.  Y.  508 ; 
Delafidd  v.  Shipman,  103  id.  463  ;  Gilma/n  v.  Heddingtonj 
24  id.  1 9.)  The  undisposed  of  rents,  profits  and  income  should 
go  to  the  grandchildren  who  are  "  presumptively  entitled  to 
the  next  eventual  estate."  {Brewer  v.  Brewer,  11  Hun,  147 ; 
72  N.  Y.  603 ;  Hobson  v.  Hale,  95  id.  688  ;  Cook  v.  Lowry, 
Id  103 ;  KUpatrick  v.  Johnson,  15  id.  322  ;  GUmia/n  v.  Red- 
dmgton,  25  id.  19 ;  Mam,ice  v.  Manice,  43  id.  384 ;  Pray  v. 
Hegeman,  92  id.  502 ;  Barbour  v.  De  Forest,  95  id.  13.) 

Andrews,  Ch.  J.  The  time  fixed  by  the  will  for  the  final 
vesting  of  the  estate  is  the  death  of  the  testator's  daughter 
Sarah  Ann  Kip.  Whatever  view,  therefore,  may  be  taken 
as  to  the  nature  of  the  remainders,  whether  they  are  regarded 
as  vested  or  contingent,  there  can  under  the  will  be  no  sus- 
pense of  the  power  of  alienation  of  the  estate  beyond  the 
period  of  a  single  Hf  e  in  being  at  the  death  of  the  testator. 
The  remainders  must  vest  in  possession  on  the  death  of  the 
daughter,  and  whether  vested  or  contingent  they  do  not,  as 
limited,  transgress  the  rule  of  perpetuity,  and  unless  they  fail 
for  some  other  reason  they  must  be  sustained. 

The  judgment  below  aflSrmed  the  validity  of  the  trust 
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created  by  the  ninth  section  of  the  will  and  of  the  remaindens 
given  to  the  eight  grandchildren  of  the  testator  by  the  twelfth 
section  and  adjudged  that  the  income  from  tlie  trust  estate, 
beyond  what  was  required  to  pay  the  annuities  given  by  the 
ninth  section,  belonged  to  and  was  distributable  among  the 
eight  grandchildren,  all  of  whom  are  still  living.  The 
General. Term  did  not  in  terms  decide  whether  the  remainders 
given  to  the  grandchildren  were  vested  or  contingent,  and 
declined  to  pass  upon  the  question  argued  by  some  of  the 
counsel,  whether  upon  the  death  of  any  grandchild  during  the 
continuance  of  the  trust  estate,  leaving  no  issue,  the  share  of 
the  one  so  dying  would  descend  to  his  or  her  heirs  or  next  of 
kin,  or  would  accrue  by  survivorship  to  the  surviving  grand- 
children. The  General  Term  was  of  the  opinion  that  as  this 
latter  question  might  never  become  a  practical  one,  and  was 
not  material  to  the  disposition  of  the  question  before  it,  its 
determination  should  be  postponed  until  an  exigency  arises 
which  shall  render  its  determination  necessary.  The  decision 
of  the  General  Term  upon  this  point  is  justified  upon  the 
ground  stated,  as  also  by  a  consideration  of  the  issues  framed 
by  the  pleadings,  and  involves  to  so  great  an  extent  a  matter 
of  judicial  discretion,  that  this  court  should  not,  we  think, 
review  its. conclusion. 

The  primary  question  in  the  case  respects  the  validity  of 
the  trust  created  by  the  ninth  section  of  the  will.  It  is 
claimed  in  behalf  of  the  appellant  that  the  trust  is  void  on  the 
ground  that  it  was  a  trust  for  the  receipt  of  rents,  profits  and 
income  of  real  and  personal  estate  to  pay  annuities,  and  that 
this  is  not  a  purpose  for  which  an  express  trust,  under  the 
3rd  subdivision  of  section  55  of  the  Statute  of  Uses  and 
Trusts,  is  authorized,  and  that  consequently,  under  section  58  of 
the  same  statute,  no  estate  in  the  land  vested  in  the  trustees, 
and  that  the  whole  estate  subject  to  the  payment  of  the  annui- 
ties as  a  charge  descended  according  to  its  nature  to  the  heirs 
and  next  of  kin  of  the  testator.  The  remainders  it  is  insisted 
were  so  limited  as  to  be  dependent  upon  the  trusts,  and  that 
failing,  the  remainders  fell  also.     The  further  claim  is  made 
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that  even  if  the  trust  is  valid  to  any  extent,  it  can  be  sustained 
only  as  to  such  portion  of  the  estate  as  is  required  to  provide 
an  income  to  meet  the  annuities,  and  that  the  residue  of  the 
estate  beyond  that  amount  is  liberated  from  the  trust. 

The  validity  of  the  trust  will  be  first  considered,  and  in  dis- 
posing of  this  question  it  will  be  convenient  to  regard  it  as  a 
trust  of  realty  only,  since  if  it  can  be  sustained  as  a  trust  of 
that  species  of  property,  a  fortiori  can  it  be  sustained  as  a  trust 
of  personalty.  By  the  ninth  section  of  the  will  the  testator 
devised  and  bequeathed  to  his  executors  and  trustees  all  the 
residue  of  his  real  and  personal  estate  in  trust,  to  collect  and 
receive  the  rents,  profits  and  income  and  pay  thereout,  first 
the  taxes,  insurance  and  expenses,  and  then  the  annuities 
specified  therein  during  the  life  of  the  daughter.  The  sub- 
stantial purpose  of  the  trust  expressed  in  the  ninth  section, 
and  the  only  one  which  it  can  be  claimed  supports  the  title  in 
the  trustees,  was  to  pay  the  annuities  mentioned,  amounting  in 
the  aggregate  to  the  sum  of  $20,000.  The  payment  of  the 
charges  and  the  annuities  would  not  exhaust  the  probable 
income  of  the  estate.  It  is  found  that  the  net  annual  income 
of  the  testator's  estate  for  three  years  prior  to  his  death  had 
been  $80,000,  and  that  it  was  probable  that  the  annual 
income  thereafter  during  the  trust  term  would  exceed  that  sum. 
There  was  no  express  direction  for  the  accumulation  of  the 
large  surplus  income  which  would  be  likely  to  arise  and  be 
received  by  the  trustees,  nor  any  express  disposition  thereof 
as  such  made  by  the  wilL  But  in  the  absence  of  any  express 
direction  for  accumulation  or  other  disposition,  it  would  be 
the  duty  of  the  trustees  under  the  will  to  retain  and  accumu- 
late it,  and  from  this  duty  a  direction  for  accumulation  is 
implied.  {OUma/n  v.  Reddiaigtan^  24  N.  Y.  9.)  If  the  will  in 
this  respect  is  carried  out,  the  accumulated  fund,  together 
with  the  corpiM  of  the  estate,  will  go  to  the  eight  grand- 
children or  their  issue  at  the  termination  of  the  trust  under 
the  twelfth  section.  But  it  is  conceded  that  the  implied 
direction  for  accumulation  is  void,  because  it  was  to  commence 
at  the  testator's  death  and  was,  or  might  be,  for  the  benefit  of 
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persons  not  then  in  being,  and  of  adults  as  well  as  infants. 
(1  Rev.  St.  726,  §  37;  Mcmice  v.  Manice,  43  K  Y.  376.) 
This  implied  direction  for  an  unlawful  accumulation  is  one  of 
the  grounds  relied  upon  for  invalidating  the  trust  and  will  be 
hereafter  considered. 

The  testator  attempted  to  create  a  trust  under  the  3d 
subdivision  of  sec.  55  of  the  Statute  of  Uses  and  Trusts. 
The  main  objection  to  the  trust,  viz.,  tliat  a  trust  for  tlie 
receipt  of  the  rents  and  profits  of  land  for  the  payment  of 
annuities,  is  not  one  of  the  purposes  for  which  an  express 
trust  can  be  created  under  that  subdivision,  presents  a  question 
which  has  not,  as  we  understand,  been  adjudicated  by  any 
court  of  final  jurisdiction  in  this  state.  But  in  the  case  of 
Zcmff  V.  Hopke  (5  Sandf.  363)  Judge  Duer  expressed  the 
opinion  that  a  trust  to  pay  annuities  could  not  be  created 
under  the  3rd  subdivision  of  section  55  of  the  statute,  but 
only  under  the  2nd  subdivision.  The  question  in  that  case 
related  to  the  validity  of  a  trust  of  real  and  personal  property 
created  by  will,  which  as  was  claimed  unduly  suspended  tlie 
power  of  alienation.  It  was  insisted  that  alienation  was  sus- 
pended, not  only  during  the  life  or  minority  of  the  youngest 
child  of  the  testator,  but  also  during  the  lives  of  two 
annuitants  whose  annuities  were  charged  on  the  income 
of  the  estate.  The  learned  judge  first  answered  the 
claim  by  showing  that  if  the  annuities  suspended  aliena- 
tion, they  being  distinct  and  independent,  the  suspen- 
sion would  terminate  as  to  each  annuity  and  as  to 
each  share  of  the  capital  set  apart  to  produce  it,  on  the 
death  of  the  annuitant,  thus  creating  a  suspension  at  most  for 
two  lives,  viz.,  the  life  of  the  youngest  child  of  the  testator 
and  of  an  annuitant  in  addition,  a  term  within  the  statutory 
period.  The  learned  judge  having  thus  given  a  conclusive 
answer  to  the  objection  made,  proceeded  to  make  the  further 
answer  that  annuities  charged  on  land  or  the  rents  and  profits 
of  land,  whatever  direction  may  be  given  for  their  payment, 
are  alienable  by  the  beneficiary  and  do  not  suspend  the  power 
of  alienation  of  the  land  by  the  trustee,  for  the  reason  that  a 
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trust  for  the  payment  of  annuities  can  only  be  created  under  the 
2nd  subdivision  of  section  55,  and  that  such  a  trust  is  not  subject 
to  the  prohibitory  clauses  of  sections  60  and  63.  The  leanied 
judge  rests  his  opinion  that  a  trust  to  pay  annuities  could  not 
be  constituted  under  sub.  3  of  §  55,  but  only  under  sub.  2  of 
that  section,  upon  the  case  of  Ilawley  v.  James  {16  Wend.  61), 
which,  as  he  understood  it,  "  settled  the  law  "  upon  the  ques- 
tion. The  same  conclusion  was  re-affirmed  by  the  same  judge 
in  Griffeny.  Ford  (1  Bos.  123),  following  the  supposed  author- 
ity of  Ha/wley  v.  Jaines  and  his  prior  opinion  in  Lang  v. 
Itopke^  but  in  Oriffenr,  Ford^  as  in  Ijjmg  v.  Ropke^  the  decis- 
ion of  the  point  does  not  seem  to  have  been  necessary  to* 
uphold  the  judgment  rendered.  The  opinion  of  this  eminent 
jurist  is  entitled  to  the  highest  respect,  especially  on  a  question 
of  this  character.  But  we  have  been  unable,  upon  a  careful 
examination  of  the  decision  in  Ilawley  v.  James^  to  find  that 
the  question  was  there  decided,  and  we  are  confirmed  in  the 
opinion  that  the  judgment  in  that  case  furnishes  no  support  to 
the  doctrine  tliat  a  trust  to  pay  annuities  cannot  be  lawfully 
constituted  under  the  3rd  sub.  of  sec.  55,  by  the  remarka 
of  the  chancellor  in  CluteY.  Bool  (8  Pai.  83),  who  interpreta 
the  opinions  in  Hawley  v.  Ja/ines  as  leading  to  a  conclusion 
directly  contrary  to  the  view  taken  by  Judge  Duer.  The  case 
of  HoAJoley  V.  James  is  one  of  the  landmarks  in  the  exposition 
of  the  law  of  uses  and  trusts,  as  modified  by  the  Revised 
Statutes.  There  were  two  main  questions  in  that  case  :  First^ 
whether  the  trust  term  was  lawfully  constituted  in  respect  of 
duration ;  and,  second,  whether  the  remainders  could  be  saved, 
although  it  should  be  held  that  the  trust  was  void.  Both 
of  these  questions  were  determined  adversely  to  the  limita- 
tions in  the  will,  and  the  trust  term  and  remainders  were 
held  to  be  void  for  remoteness.  By  the  will  certain  annuities 
were  given  by  independent  clauses,  absolute  in  form,  and  pre- 
ceding the  clauses  constituting  the  trust.  The  trustees  were 
directed  to  pay  the  legacies  and  annuities  out  of  the  profits 
and  income  of  the  estate.  One  of  the  questions  argued  at  the 
bar  was  whether  the  trust  was  created  for  a  purpose  which,  if 
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the  trust  was  otherwise  valid,  would  vest  the  legal  title  to  the 
•estate  in  the  trustees  during  the  trust  term,  and  the  purpose 
principally  relied  upon  to  sustain  the  title  of  the  trustees  was 
the  trust  for  the  payment  of  annuities.  This  question  only 
became  important  in  case  it  should  be  held  that  in  point  of 
duration  the  trust  was  legal*  If  the  trust  term  was  void, 
as  transgressing  the  statute,  valid  trust  purposes  would 
not  suffice  to  uphold  the  trust.  The  question  whether 
-a  trust  to  pay  annuities  could  be  lawfully  constituted 
imder  the  3rd  sub.  of  sec.  55  so  as  to  support  a  legal 
title  to  the  estate  in  the  trustees,  was  considered  in  some 
of  the  opinions.  Judge  Nelson  was  of  opinion  that  such 
a  trust  could  be  created  under  the  3rd  sub.,  and  also  that 
ian  annuity  under  a  trust  was  not  a  gross  sum  within  the  last 
clause  of  sec.  63,  and  was,  therefore,  inalienable  by  the  bene- 
ficiary. Judge  Bbonson  condemned  the  purpose  of  the  trust 
on  the  ground  that  it  was  a  trust  to  "  pay  over  "  and  not  to 
^' apply"  the  rents  and  profits  of  lands,  raising  *  a  question 
-which  was  not  finally  settled  until  the  decision  in  Leggett  v. 
Perlcma  (2  N.  Y.  297).  Judge  Bronson  agreed  with  Judge 
Nelson  that  an  annuity  was  not  a  gross  sum  within  the  63rd 
:section.  Judge  Co  wen  was  in  favor  of  sustaining  the  will  in  its 
.general  aspects,  but  condemned  some  of  the  remoter  limita- 
tions. The  decree  in  the  case  is  given  in  full  in  the  report. 
It  adjudged  the  trust  term  and  the  remainders  to  be  void, 
because  they  violated  the  rule  of  perpetuity. 

The  decree  (as  we  read  it)  does  not  determine  whether  the 
trust  was  created  for  lawful  purposes,  or  for  purposes 
which  would  vest  the  title  to  the  estate  in  the  trustees  if  the 
trust  was  otherwise  valid.  It  preserves  the  annuities  and 
provides  for  their  payment,  but  imposed  upon  such  of 
the  annuitants  as  were  heirs  of  the  testator  the  duty  to 
elect  whether  they  would  take  under  the  will,  or  as  in 
•case  of  intestacy.  There  is  no  express  declaration  of  the 
^ound  upon  which  the  annuities  were  sustained.  We  think 
tlie  inference  from  the  opinions,  in  connection  with  the 
decree,  is  that  they  were  regarded  as  separate  and  independ- 
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«nt  gifts  distinct  from  the  trust,  and  could  be  sustained  as  a 
charge  although  dissevered  from  the  trust,  and  that  the  direc- 
tion to  the  trustee  to  pay  the  annuities  out  of  the  income  of 
the  estate  was  inserted  merely  as  a  convenient  mode  of  satis- 
fying the  charge.  We  think  it  cannot  be  gathered  that  the 
<50urt  decided,  or  intended  to  decide,  that  a  testator  could  not, 
under  the  3rd  sub.  of  sec.  55,  constitute  a  trust  to  pay  annui- 
ties, and  make  them,  not  a  charge  merely  on  rents  and  profits, 
but  an  inalienable  interest  under  sec.  63.  In  McSorley  v. 
Wilson  (4  Sandf.  Ch,  515)  the  testator,  by  the  will  under  con- 
sideration in  that  case,  created  a  trust  of  real  and  personal 
•estate,  among  other  purposes  to  pay  out  of  the  rents  and 
profits  an  annuity  to  his  mother  for  life.  The  trust  was  held 
to  be  void  on  the  ground  that  the  power  of  alienation  of  the 
^estate  was  suspended  during  three  lives,  the  life  of  the  annui- 
tant being  reckoned  as  one.  The  vice-chancellor,  referring  to 
the  annuity,  said :  "  This  is  an  inalienable  trust  interest  and 
requires  the  estate  to  continue  in  the  trustees  while  she  lives." 
This  seems  to  be  a  precise  adjudication  upon  the  question  now 
presented.  • 

There  are  no  authorities  on  the  subject  binding  upon 
this  court,  and  it  becomes  necessary  in  this  case  to  deter- 
mine upon  the  statute,  interpreted  in  view  of  its  language  and 
the  policy  which  shall  seem  most  consistent  with  the  legisla- 
tive intent,  the  question  whether  a  trust  to  pay  annuities  may 
be  created  under  the  3rd  subdivision  of  sec.  55.  The  legisla- 
ture did  not,  by  the  revision,  create  uses  and  trusts,  but  regu- 
lated them  only.  It  was  deemed  wise  to  define  and  limit  the 
purposes  for  which  express  trusts  in  land  might  be  created, 
which  should  vest  the  legal  title  in  the  trustees  during  the  con- 
tinuance of  the  trust.  They  are  included  in  the  enumeration 
in  sec.  55.  But  trusts  under  the  name  of  trust  powers  were 
left  undefined.  Powers  in  respect  of  lands  are  trusts,  but  a 
valid,  express  trust,  under  the  statute,  to  receive  the  rents  and 
profits  of  the  trust  estate,  is  a  power  coupled  with  the  title. 

The  question  early  arose  as  to  the  principle  of  construc- 
tion to  be  applied  to  the  statute,  whether  it  should  be  strict 
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and  technical,  confining  the  authorized  trusts  to  the  nar- 
rowest limits,  or  liberal  so  as  to  embrace  as  far  as  possible 
all  the  cases  where  the  exigencies  of  families  and  family 
armngements  might  reasonably  require  the  separation  for  the 
time  being  of  the  legal  and  equitable  estates.  The  apprehen- 
sion was  frequently  expressed  by  eminent  judges  that  diffi- 
culty might  arise  from  the  attempt  to  limit  so  closely  as  was 
done  in  the  revision,  the  purposes  for  which  express  trusts 
might  be  created  (see  Comstock,  Ch.  J.,  Downing  v.  Marshall^ 
23  N.  Y.  380),  but  this  view  was  vigorously  opposed  by  Duer, 
J.,  in  Lang  v.  RopJce.  One  of  the  great  questions  which 
vexed  the  courts  from  a  period  soon  after  the  revision,  arose 
on  the  construction  of  the  3rd  sub.  of  sec.  55,  that  is  to  say, 
whethel'  a  trust  to  receive  the  rents  and  profits  of  land,  and 
"  pay  "  them  over  to  a  beneficiary,  was  an  application  of  the 
rents  and  profits  under  that  subdivision.  After  a  long  contest 
the  question  was  finally  settled  adversely  to  the  advocates  of  a 
strict  constniction.  The  reports  show  an  increasing  tendency  in 
the  direction  of  liberality  in  construing  the  statute,  and  while 
there  has  been  no  abatement  by  the  courts  of  the  strictness 
with  which  limitations  are  construed,  which  transgress  the 
rule  of  perpetuity,  arrangements  within  that  limit,  and  dispo- 
sitions by  way  of  trust  are  sustained  if  they  can  fairly  be 
brought  within  the  spirit  of  the  statute,  although  not  within 
its  literal  language.  In  considering  whether  a  trust  to  pay 
annuities  out  of  rents  and  profits  of  real  estate  is  a  valid  trust 
within  the  3rd  sub.  of  sec.  55,  and  if  so  whether  the  interest 
of  the  annuitant  is  inalienable  under  tlie  operation  of  sec.  63, 
it  is  important  to  bear  in  mind  that  it  does  not  tend  to  solve 
the  question  to  show  that  annuities  which  are  a  charge  simply 
on  real  estate  or  on  the  rents  and  profits  of  real  estate  are 
alienable  at  common  law,  as  they  undoubtedly  are.  The  same 
is  true  of  the  rents  and  profits  of  land.  But  the  precise  object 
of  the  63rd  section  was  to  take  away  for  the  time  being  the 
.  alienable  quality  of  interests  connected  with  and  based  upon  a 
trust  constituted  under  the  3rd  sub.  of  sec.  55,  w^hich  other- 
wise would  be  alienable.     The  trusts  authorized  by  the  2nd 
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snb.  of  that  section  are  in  the  main  trusts  involving  the  aliena- 
tion of  the  corpus  of  the  estate.  If  the  authority  to  lease 
lands  under  that  subdivision  would  authorize  a  trust  to  receive 
the  rents  and  profits  by  way  of  lease  for  the  purposes  men- 
tioned therein,  and  a  trust  to  pay  an  annuity  could  only  be 
constituted  under  that  subdivision,  it  would  confine  the  power 
of  a  testator  who  desired  to  preserve  the  corpus  of  the  estate, 
and  at  the  same  time  provide  by  a  trust,  for  annuities  to  be 
paid  out  of  income,  within  narrow  limits.  The  primary  pur- 
pose of  subdivision  3  of  sec.  55,  as  stated  by  the  revisers, 
was  to  enable  the  owner  of  lands  to  make  provision  for 
the  maintenance  of  infants,  married  women  or  improvident 
persons  out  of  the  rents  and  profits  of  his  estate,  and  of  sec.  63, 
to  make  the  interest  of  the  beneficiary  inalienable.  (Revisers* 
notes  to  sections  55  and  63.)  But  for  obvious  reasons  the 
objects  of  a  trust  under  the  3rd  subdivision  were  not  specified, 
and  it  permits  a  trust  for  the  receipt  of  rents  and  profits  for  the 
benefit  of  any  person  whomsoever.  We  are  unable  to  perceive 
any  reason  why  a  trust  for  the  receipt  of  the  rents  and  profits  of 
land  for  the  benefit  of  an  annuitant  is  not  within  the  purpose 
of  sub.  3,  as  much  as  a  trust  to  pay  the  whole  or  an  aliquot 
part  of  such  rents  and  profits  to  beneficiaries.  Provision  by 
way  of  annuity  is  usually  intended  for  maintenance.  The  tes- 
tator, by  providing  for  payments  at  periodical  times  of  fixed 
sums  by  way  of  annuities,  secures  to  the  annuitant  a  certain 
and  constant  means  of  support  to  the  extent  of  the  annuity 
given.  In  this  way  he  can  measure  his  bounty  according 
to  what  he  shall  deem  to  be  the  necessities  or  desert  of  the 
annuitants,  and  if  a  trust  under  sub.  3  can  be  created  for  the 
payment  of  annuities,  and  the  interest  of  the  annuitant  is  sub- 
ject to  the  operation  of  sec.  63,  the  latter  is,  in  a  measure  at 
least,  secured  against  penury  resulting  from  improvidence  or 
misfortune.  The  payment  of  an  annuity  out  of  the  rents  and 
profits  of  land  is  as  much  an  application  of  rents  and  profits 
as  is  the  payment  over  of  a  share  of  the  rents  and  profits,  the 
amount  of  which  is  not  ascertainable  until  realized.  There  is 
another  suggestion  which  we  think  is  entitled  to  weight  in 
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detennining  this  question.  Trusts  of  personal  property,  a*  is 
well  known,  are  not  fettered  by  the  limitations  prescribed  for 
trusts  of  real  estate.  They  may  be  created  for  any  purpose  not 
unlawful,  subject  only  to  the  law  of  perpetuity.  {Gott  v. 
Cook,  7  Pai,  521.)  The  title  to  personal  property,  given 
in  trust,  vests  in  the  trustee,  for  the  purposes  of  the  trust, 
and  continues  in  him  until  those  purposes  are  accomplished. 
The  increase  of  personal  property  in  this  age  of  commercial 
and  business  activity  has  been  so  rapid  that  it  now  represents 
a  large  aggregate  of  the  wealth  of  the  world.  It  cannot  be 
questioned  that  a  trust  of  personalty  may  be  created  to  any 
amount,  limited  only  by  the  possessions  of  the  testator,  for 
the  payment  of  annuities  out  of  income.  Meanwhile  the  title 
remains  in  the  trustee,  and  so  long  as  the  interest  of  the 
beneficiaries  continues,  any  disposition  of  the  corpus  not 
authorized  by  the  instrument  creating  it  would  be  in  con- 
travention of  the  trust.  The  case  of  De  Peyater  v.  Clendin- 
ing  (8  Pai.  295)  is  an  instance  of  a  trust  of  personalty  to  pay 
annuities  to  a  large  amount  out  of  income,  and  the  chancellor 
was  of  opinion  that  the  interest  of  the  annuitant  was  inalien- 
able under  sec.  63.  There  is  a  manifest  propriety  is  assimilat- 
ing as  far  as  practicable  the  ^ules  governing  trusts  and  limita- 
tions of  real  and  personal  property,  and  the  tendency  in  this 
direction  has  been  very  marked  in  the  decisions  of  the  courts. 
{OraffY.  Bonnett,  31  K  Y.  9  ;  Cutting  v.  Cutting,  86  id. 
523 ;  WiUiama  v.  Thorn,  70  id.  270 ;  Ilutton  v.  Benkard, 
92  id.  295  ;  Cooh  v.  Lowry,  95  id.  103.)  It  would  be  unfortu- 
nate, we  think,  if  it  was  necessary  to  distinguish  between  trusts  • 
of  real  and  personal  property  for  the  payment  of  annuities 
out  of  income,  holding  such  trusts  valid  as  to  one  species  of 
property  and  void  as  to  the  other.  Upon  the  best  con- 
sideration we  are  able  to  give  to  the  subject  we  are  brought 
to  the  conclusion  that  the  opinion  of  Nelson,  J.,  that  a  valid 
trust  to  pay  annuities  out  of  the  rents  and  profits  of  land,  may 
be  created  under  sub.  3  of  sec.  55,  is  a  sound  exposition  of 
the  law.  We  concur  also  with  the  opinions  of  Judge  Nelson 
and  Judge  Bkonson,  expressed  in  Ilawley  v.  James,  that  an 
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annuity  is  not  a  gross  sum  within  the  exception  in  sec.  63.. 
That  term  is  applicable  where  a  single  sum  is  given,  pay- 
able at  one  time  or  in  installments,  but  not  to  periodical 
sums  given  as  annuities  are  usually  given,  for  permanent 
maintenance.  Such  provisions  are  within  the  policy  of  the 
prohibition  against  assignments  contained  in  that  section. 
But  if  an  annuity  may  be  considered  as  a  gross  sum,  we  do 
not  perceive  that  it  would  change  the  result  in  this  case,  pro- 
vided a  trust  for  the  payment  of  annuities  may  be  created 
under  the  3rd  sub.  of  sec.  55.  The  case  of  JRadley  v.  Kuhn 
(97  N.  Y.  27)  is  an  example  of  a  provision  in  a  will  for  the 
payment  of  a  gross  sum  within  the  statute. 

It  is  insisted,  however,  that  assuming  a  trust  for  the  pay- 
ment of  annuities  may  be  created  under  sub.  3  the  trust  is 
void,  because  the  trust  was  in  fact  a  cover  for  a  scheme  of 
unlawful  accumulation.  If  the  estate  continues  to  yield  an 
income  equal  to  what  it  was  yielding  at  the  death  of  the  testa- 
tor, it  will  be  sufficient  to  pay,  not  only  the  annuities  charged, 
but  there  will  be  a  very  large  sum  in  addition,  which  surplus 
is  impliedly  directed  to  be  accumulated  during  the  life  of  the 
testator's  daughter,  and  which  direction  is  concededly  void. 
The  court  is  asked  to  infer  that  the  primary  purpose  of  the 
testator  was  to  constitute  an  unlawful  trust  for  accumulation. 
It  may  be  conceded  that  to  support  a  trust  under  the  3rd  sub- . 
division  there  must  be  a  purpose  within  that  section,  not  illu- 
sory and  nominal  merely,  but  real  and  substantial.  The  objec- 
tion assumes  that  the  testator  contemplated  that  no  contingen- 
cies could  arise  where,  by  losses,  or  shrinkage  in  values,  or  bad 
investments,  or  change  in  the  rate  of  interest,  the  whole  or 
substantially  all  the  income  of  the  estate  would  be  required  to 
pay  the  annuities.  He  did  plainly  intend  that  the  whole 
income  should  be  pledged  for  the  payment  of  the  annuities. 
Is  it  possible  for  the  court  to  say  that  the  trust  for  the  pay- 
ment of  annuities  amounting  to  $20,000  was  evasive  and 
veiled  the  real  purpose  of  the  testator  ?  The  statute  contem- 
plates that  there  may  be  an  unlawful  direction  for  accumula- 
tion contained  in  a  will  or  other  instrument,  but  it  applies  the 
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remedy.  It  makes  the  direction  void.  (1  Rev.  St  726,  §  38.) 
It  does  not  avoid  the  instrument  containing  the  unlawful 
direction,  although  this  would  be  the  consequence  if  it  sub- 
served no  purpose  except  to  provide  for  the  unlawful  accumu- 
lation. But  limitations  of  the  estate,  not  depending  upon  the 
unlawful  accumulations,  are  unaffected.  The  cases  are  numer- 
ous which  hold  that  a  trust  otherwise  lawfully  constituted  is  not 
invalidated  because  of  an  unlawful  direction  for  accumulation. 
(See  WiUiams  v.  WiUiams,  8  N.  Y.  638 ;  Phdps  v.  Pond,  23 
id.  82.)  The  surplus  income  to  which  the  unlawful  direction 
relates,  will  pass  under  the  rules  of  the  common  law,  or  under  sec- 
tion 40  of  the  statute.  (1  Rev.  St.  726,  §  40.)  In  this  way  the 
purpose  of  the  statute  limiting  accumulations  is  effected,  and 
a  testator  has  no  motive  to  transgress  its  provisions.  It  is 
irorthy  of  notice  that  in  the  will  under  consideration  in  Haw- 
ley  V.  James^  there  was  an  implied  direction  for  accumulation 
extending  in  legal  effect  during  thirteen  lives,  and  that  but  a 
small  part  of  the  probable  income  would  be  required  for  the  inter- 
mediate purposes  of  the  will,  but  neither  of  the  judges  who  took 
part  in  that  case  referred  to  this  as  a  ground  for  invaUdating  the 
trust.  We  think  the  only  rule  consistent  with  the  authorities 
is,  that  where  a  trust  constituted  under  sub.  3  of  sec.  55,  is  duly 
limited  in  point  of  duration,  but  connected  with  the  lawful 
purpose  is  an  express  or  implied  direction  for  an  unlawful 
accumulation,  the  title  to  the  whole  estate  vests  in  the  trustee 
during  the  trust  term,  although  the  valid  trust  purpose  will 
not  absorb  tlie  whole  income,  except  perhaps  where  the  valid 
purpose  is  nominal  merely,  and  it  can  be  seen  that  it  was 
inserted  as  a  mere  cover  for  an  attempted  illegal  accumulation* 
{PMps  V.  Pond^  23  N.  Y.  69 ;  Gihnan  v.  Reddington^  24 
id.  19 ;  S<wage  v.  Bumhwm^  17  id.  561.)  The  claim  that  the 
court  should  direct  the  setting  apart  of  sufficient  of  the  capi- 
tal of  the  estate  to  produce  the  annuities,  leaving  the  remain- 
der of  the  estate  to  go  to  heirs  or  next  of  kin  until  the  death  of 
the  testator's  daughter,  cannot  be  supported.  There  was  a 
similar  suggestion  made  when  the  case  of  Ha/wley  v.  Jaanes 
was  before  the  chancellor  (5  Pai.  318),  and  he  declared  that 
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the  Court  of  Chancery  had  no  power  to  divest  the  legal  title 
of  the  trustees  to  any  portion  of  the  estate.  (See  1  Rev.  St. 
729,  §  60.)  We  conclude,  therefore,  that  the  trust  in  the  will 
now  under  consideration  was  valid,  except  as  to  the  implied 
direction  for  accumulation. 

The  remaining  question  relates  to  the  persons  who  are  now 
entitled  to  the  rents,  profits  and  income,  not  required  to  pay  the 
annuities.  It  is  claimed  on  the  one  side  that  they  go  to  the 
heirs  and  next  of  kin  of  the  testator,  according  to  the  nature 
of  the  property,  and  on  the  other,  that,  by  force  of  section  40 
of  the  article  on  the  creation  and  division  of  estates  (1  Rev. 
St.  726),  they  belong  to  and  are  distributable  among  the  eight 
grandchildren  as  the  persons  presumptively  entitled  to  the  next 
-eventual  estate.  By  the  rule  of  the  common  law,  where  there 
is  a  specific  devise  of  a  future  estate,  and  no  disposition  of  the 
intermediate  rents  and  profits,  they  go  to  the  heir,  unless  there 
is  a  residuary  devise,  not  future  or  contingent,  in  which  case  they 
go  to  the  residuary  devisee.  But  a  residuary  bequest  of  per- 
sonalty, whether  future  or  contingent,  carries  the  prior  income, 
and  where  real  and  personal  estate  are  blended  in  one  residuary 
gift  the  rule  as  to  personalty  governs.  The  same  rules  are 
applicable  to  trusts.  ( OlanviU  v.  Gla/nvUlj  2  Mer.  38 ;  Genery 
V.  Fitzgerald^  Jac.  468 ;  Acker%  v.  Phipps,  3  CI.  &  Fin.  665 ; 
In  re  DunihU,  L.  R.  [23  Ch.  Div.]  360;  1  Jar.  [5th  ed.] 
662.)  But  it  was  held  that  where  the  devise  or  gift  was  of  a 
residue,  as  to  part  of  which  the  disposition  fails,  that  part  will 
not  accrue  in  augmentation  of  the  remaining  part,  as  a  residue 
of  a  residue,  but  instead  of  retaining  the  nature  of  residue, 
devolves  as  undisposed  of.  {Skyrrmher  v.  Northcote^  1  Sw. 
566.)  This  last  rule  is  applied  by  the  English  courts  in  the 
construction  of  the  Thellusson  Act  (39th  and  40th  George  III, 
ch.  98)  to  the  disposition  of  income  unlawfully  directed  to  be 
Accumulated,  and  it  is  held  that  such  income  goes  to  the  heirs 
and  next  of  kin,  as  in  case  of  intestacy,  and  not  to  the  resid- 
uary legatee  or  devisee,  under  that  clause  in  the  act  which 
'declares  that  such  surplus  income  ^^  shall  go  to  such  person  or 
persons  as  would  have  been  entitled  thereto  if  such  accumula- 
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tion  had  not  been  directed."  (1  Jar.  [5th  ed.]  312,  602.)  If 
the  rule  of  distribution  was  the  same  under  our  statute  as 
under  the  English  statute  there  might  be  some  ground  for 
claiming,  in  this  case,  that  as  the  gift  of  the  residue  included 
bj  intendment  the  unlawful  accumulation,  the  heirs  and 
next  of  kin  were  entitled  to  it.  Section  40  of  our  stat- 
ute, before  referred  to,  prescribes  the  rule  of  distri- 
bution in  cases  within  it,  and  if  it  applies  to  the  sur- 
plus income  in  question  it  must  furnish  the  rule  of 
distribution.  That  section  is :  "  When,  in  consequence  of  a 
valid  limitation  of  an  expectant  estate,  there  shall  be  a  valid 
suspense  of  the  power  of  alienation,  or  of  the  ownership,  during 
the  continuance  of  which  the  rents  and  profits  shall  be  undis- 
posed of,  and  no  valid  direction  for  their  accumulation  is 
given,  such  rents  and  profits  shall  belong  to  the  persons  pre- 
sumptively entitled  to  the  next  eventual  estate."  It  must  be 
conceded,  we  think,  that  the  surplus  rents  and  profits  were 
undisposed  of  within  the  meaning  of  tliis  section.  The 
implied  disposition  attempted  was  unlawful  and  void,  and  it 
is  the  same  as  if  no  disposition  whatever  had  been  attempted. 
(  Williams  v.  WiUiamSy  8  N.  Y.  525.)  It  is  claimed  in  behalf 
of  the  appellant  that  the  remainders  given  to  the  grand- 
children were  vested  and  not  contingent.  This  was  conceded 
by  all  the  parties  heard  before  us,  except  that  the  counsel  for 
the  executors  suggested  that  the  decision  of  the  question  was 
not  now  necessary.  We  shall  assume,  without  deciding  the 
question,  that  the  appellant  is  right  in  this  contention.  It  is 
claimed  that  if  the  grandchildren  took  vested  remainders,  then 
the  statute  does  not  apply,  for  the  reason  that  the  limitation 
of  a  vested  expectant  estate  does  not  suspend  the  power  of 
alienation,  and  that  it  is  only  where  the  i>ower  of  alienation  is 
suspended  by  a  contingent  limitation  of  a  future  estate,  that 
sec.  40  applies.  In  other  words,  that  the  present  estate  in  the 
trustees,  although  the  power  of  alienation  is  suspended 
thereby,  by  force  of  sections  63  and  65  of  the  Statute  of 
Uses  and  Tnists,  does  not  create  the  suspension  which  brings 
the  case  within  sec.  40,  because  that  only  applies  where  the 
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suspension  is  "in  consequence  of  a  valid  limitation  of  a* 
expectant  estate."  This  construction  of  the  statute  seems  to 
be  the  natural  construction  according  to  the  ordinary  meaning 
of  the  language.  It  seems  to  have  been  assumed  by  the 
revisers  and  the  legislature  that  if  the  future  estate  was 
vested  and  absolute,  the  surplus  income  would,  without  any 
statutory  rule,  go  to  the  persons  in  whom  the  estate  was 
ultimately  to  vest  in  possession.  (See  Gott  v.  Cooky  7  Pai. 
621.)  But  however  this  may  be,  we  think  the  appellant^ 
to  succeed  in  her  contention,  must  at  least  be  able  to  point 
out  that  no  contingency  attended  any  of  the  limitations 
of  the  future  estates,  which  prevented  the  conveyance 
by  persons  in  being  of  an  absolute  remainder  in  fee.  This,  we 
think,  cannot  be  done.  Upon  the  death  of  any  grandchild 
during  the  trust  term  leaving  issue,  such  issue,  whether  bom 
before  or  after  the  death  of  the  testator,  would  take  by  way  of 
substitution  and  as  purchasers,  the  share  of  the  deceased  par* 
ent.  Assuming  as  we  have  that  the  grandchildren  took  vested 
remainders,  it  is  the  common  case  of  a  limitation  to  one  person 
in  remainder,  with  a  gift  over  to  another  person  on  the  death 
of  the  first  remainderman  or  the  happening  of  any  other  event 
before  the  remainder  vests  in  possession.  The  first  remainder- 
man takes  a  base  or  qualified  fee,  subject  to  be  divested  in 
favor  of  some  other  object  on  the  happening  of  the  contin- 
gency  specified.  Such  a  contingent  limitation  over  neces- 
sarily suspends  the  power  of  alienation,  provided  it  is  or  may 
be  in  favor  of  persons  not  in  being  at  the  death  of  the  testator, 
and  the  suspense  continues  so  long  as  there  is  a  possibility 
that  persons  may  come  into  being  who  would  be  entitled  to 
take  under  the  ulterior  limitation.  This  was  the  situation  in 
this  case.  Until  the  death  of  a  grandchild  during  the  term  it 
could  not  be  ascertained  in  whom  the  remainder  in  the  share 
of  the  one  so  dying  would  vest.  Issue  not  yet  in  being  may 
be  born  who  will  be  entitled  to  take  under  the  wiU.  That  the 
word  issue  in  the  will  means  children  is  plain  from  the  con- 
text, and  that  it  is  word  of  purchase,  and  not  of  limitation,  is 
plain  also.     {JVodine  v.  Greenjleldj  7  Pai.  544;  Cry  site  v- 
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P/ilfe,  19  N.  Y.  345 ;  S7n{th  v.  Scholtz,  68  id.  42 ;  Mead  v. 
MitcheU,  17  id.  210 ;  Wilson  v.  White,  109  id.  59 ;  2  Jar.  [5th 
«d.]  104.)  The  case  is  clearly  witliin  section  40.  The  power 
of  alienation  is  suspended  by  a  valid  limitation  of  a  contingent 
expectant  estate  to  the  issue  of  the  grandchildren,  and  mean- 
while the  rents  and  profits  are  undisposed  of.  The  remain- 
dei-s  to  the  grandchildren,  whether  vested  or  contingent,  may 
ripen  into  a  fee  simple  absolute.  They  are  the  persons  entitled 
to  the  next  eventual  estate  witliin  the  meaning  of  sec.  40, 
however  it  might  be  considered  if  they  took  a  life  estate  only, 
and  their  estate,  if  they  survive  the  daughter  of  the  testator, 
will  vest  in  possession  concurrently  with  the  termination  of 
the  trust  estate  and  the  period  of  accumulation.  Holding  as 
we  do  that  the  trust  is  valid,  the  contention  on  behalf  of  the 
appellant,  based  on  the  invalidity  of  the  trust,  that  the  future 
estates  are  so  limited  tliat  they  cannot  be  supported  because 
dependent  upon  the  trust,  becomes  immaterial,  nor  is  it  neces- 
sary to  determine  who  would  be  entitled  to  the  intermediate 
rents  and  profits  of  the  estate,  if  it  was  held  that  the  prec- 
edent estate  failed  and  that  the  future  estates  were  neverthe- 
less valid. 

"We  think  the  judgment  below  correctly  disposed  of  the 
•questions  in  the  case,  and  it  should,  therefore,  be  affirmed, 
ivith  costs  of  all  parties  to  be  paid  out  of  the  estate. 

All  concur,  except  Babtlett,  J.,  not  sitting. 

Judgment  affirmed. 
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Hi7GH  Mkeancy  Murphy,  Respondent,  v.  Jajmes  W.  Whitney^      |}JJ  ^ 
et  ah,  Appellants. 

TIm  complaint  herein  alleged  in  substance  that  H.  died,  leaving  seven 
children  him  surviving,  of  whom  defendant  M.  is  the  la3t  survivor; 
that  none  of  them  ever  married  except  the  father  of  plaintiff;  that  at  the 
death  of  H.  his  children  became  tenants  of  a  farm  which  they  mutually 
agreed  to  own  together  as  joint  tenants,  and  that  upon  the  death  of  either 
the  farm  should  pass  by  devise  or  descent  to  the  survivors;  that  they 
all  lived  together  until  the  marriage  of  plaintiff's  father,  who  there- 
after moved  away,  prior  to  which  time  they  had  made  valuable 
improvements;  that  after  the  birth  of  plaintiff,  at  a  family  meeting  of 
all  said  children,  a  mutual  agreement  was  entered  into,  re-afflrming  the 
prior  agreement,  and  further  agreeing  that  upon  the  death  of  the  last 
survivor,  the  farm  should,  by  devise  or  descent,  pass  to  plaintiff ;  that 
this  agreement  was  kept  and  performed  until,  by  the  deaths  of  the  others, 
the  title  became  vested  in  defendant  M. ;  that  the  other  defendants,  who* 
lived  in  the  family,  and  were  well  aware  of  the  agreement,  had,  by  fraud, 
undue  influence  and  coercion,  obtained  from  M.,  who  was  feeble  in 
body  and  mind  and  incompetent  to  manage  her  affairs,  deeds  to  them- 
selves and  others  of  all  of  the  real  estate  and  are  appropriating  the  pro- 
ceeds. The  relief  asked  was  that  the  conveyances  to  said  defendants  b& 
set  aside  and  vacated;  that  they  be  required  to  account  for  the  proceeds 
of  the  real  estate  sold,  etc.  On  demurrer  to  the  complaint,  ?ield,  that  it 
set  forth  a  good  cause  of  action;  that  the  alleged  agreement  was  neither 
against  public  policy  nor  did  it  contravene  the  statute  against  perpetui- 
ties; that,  although  the  agreement  w^as  not  in  writing,  there  was  a 
part  performance  sufficient  to  take  it  out  of  the  Statute  of  Frauds; 
also,  that  plaintiff  could  pursue  the  land  in  the  possession  of  those  who 
had  taken  it  with  knowledge  of  the  agreement,  and  when  the  land  had 
been  converted  into  money,  he  had  the  same  right  to  pursue  the  pro- 
ceeds; that  it  was  no  defense  that  the  time  had  not  arrived  when,  under 
the  agreement,  plaintiff  was  entitled  to  possession;  that  he  had  a  vested 
remainder,  and  as  remainderman  had  the  right  to  protect  the  estate;  and 
that  although  plaintiff  was  not  a  party  to  the  agreement,  as  it  was  made 
for  his  benefit,  and  M.  had  received  the  full  consideration,  plaintiff 
could  enforce  it  on  his  own  behalf. 

Reported  below,  69  Hun,  573. 

(Argued  December  11,  1893;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  23,  1893,  whicli  affirmed  a  judgment  overruling  a 
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demurrer  to  the  complaint  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  to  establish  a  trust  agreement,  to 
set  aside  various  conveyances  of  real  estate  from  the  defend- 
ant Mary  Murphy  to  the  defendants  James  W.  Whitney  and 
Aurelia  W.  Moore,  and  for  an  accounting. 

The  defendants  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
iu^tion. 

The  material  allegations  of  the  complaint  and  the  facts,  so 
far  as  material,  are  set  forth  in  the  opinion. 

Quincy  Van  Voorhia  for  appellant.  The  arrangement, 
understanding  or  agreement  was  and  is  void  because  it  contem- 
plated and  required  an  unlawful  suspension  of  the  power  of 
alienation  of  the  land  in  question.  (1  R.  S.  723,  §§  14,  15 ; 
SchuiOer  v.  Smithy  31  N.  T.  328 ;  Knox  v.  Jones,  47  id.  389 ; 
Haynea  v.  Sherman,  117  id.  433 ;  Oarvey  v.  McDevitt,  72  id. 
556  ;  Hawley  v.  James,  16  Wend.  61 ;  Dana  v.  Murray,  122 
N.  Y.  604 ;  Fowler  v.  IngersoU,  127  id.  472  ;  Oe}iet  v.  Hv/nt, 
113  id.  158 ;  In  re  Mayor,  etc.,  55  Hun,  204.)  The  agree- 
ment is  void  because  not  in  writing.  (2  R.  S.  134,  §§  6,  8 ;  2 
Birdseye's  Stat.  1233,  1234.)  The  position  of  the  Supreme 
Court  is  that,  notwithstanding  the  contract  is  void  under  two 
statutes,  yet,  inasmuch  as  Mary  Murphy  has  received  some- 
thing in  the  nature  of  a  consideration,  a  case  exists  calling 
upon  the  court  to  compel  the  performance  of  the  unlawful 
agreement.  That  position  cannot  be  sustained.  {Pratt  v. 
Adams,  7  Paige,  615 ;  Dewitt  v.  Brisbane,  16  N.  Y.  608 ; 
Fowler  v.  ScuUey,  72  Penn.  St.  456 ;  Fry  on  Spec.  Perf .  222, 
§  456 ;  Pom.  on  Cont.  360 ;  Perry  on  Trusts,  131 ;  Tracy  v. 
Talhnadge,  14  N.  Y.  171 ;  Wood  v.  Bahe,  96  id.  414 ;  Moyer 
V.  Moyer,  21  Hun,  67.)  Plaintiff  cannot  maintain  the  action 
as  the  beneficiary  of  a  trust.  {Greene  v.  Oreene,  125  N.  Y. 
506 ;  1  R.  S.  727,  §§  55,  60 ;  Marks  v.  McGlynn,  88  N.  Y. 
356 ;  AscJie  v.  Asche,  113  id.  232 ;  Bennett  v.  Oarlock,  79  id. 
302  ;  Haynes  v.  Slierman,  117  id.  433 ;  Oarvey  v.  McDevitt, 
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72  id.  456 ;  N^ayes  v.  Blakemariy  6  id.  667.)  The  plaintiff 
lias  no  such  interest  as  will  anthorize  this  action.  {Colton  v. 
Fox^  67  N.  Y.  349 ;  Lemard  v.  Burr,  18  id.  96-107 ;  Radley 
V.  EvJiUy  97  id.  2&-34 ;  Fowler  v.  LigeraoU,  127  id.  472 ; 
Fry  on  Spec.  Perf.  677 ;  2  Story's  Eq.  Juris.  352,  §  1040.) 
The  agreement  was  voluntary  and  without  consideration,  and 
the  owners  of  the  property  could  revoke  or  cancel  it  without 
h\&  consent.  (Fry  on  Spec.  Perf.  45 ;  Perry  on  Trusts,  §  163 ; 
•Ooodin<iY.  Brown,  35  Hun,  648.) 

Myron  IL  Peck,  Jr.,  for  respondent*  To  render  the  com- 
plaint demurrable  it  must  present  defects  so  substantial  in  their 
nature  as  to  authorize  the  court  to  say,  assuming  all  the  facts 
to  be  true,  that  no  cause  of  action  whatever  is  stated.  (Bay- 
lies Code  Pleading,  212;  MiUiken  v.  TT.  U.  T.  Co,,  110  K 
Y.  403 ;  126  id.  193,  272.)  The  complaint  states  a  cause  of 
raction.  (64  N.  Y;  471 ;  66  id.  548 ;  34  id.  307 ;  61  id.  123  ; 
44  id.  609 ;  96  id.  414.)  The  payment  by  the  father  of  the 
plaintiff  of  large  sums  of  money  in  reliance  upon  the  agree- 
ment that  the  property  should  eventually  descend  and  belong 
to  the  plaintiff,  is  not  unlike  the  advancement  of  money  on  an 
.agreement  to  give  security  therefor,  which  a  court  of  equity 
will  enforce  according  to  the  terms  of  the  agreement.  {Smith 
V.  Smith,  125  N.  Y.  224.)  The  agreement  between  the  heirs 
constituted  a  valid  trust  which  a  court  of  equity  will  enforce 
under  the  circumstances  of  this  case.  (Willard's  Eq.  Juris. 
[Potter's  ed.]  chap.  5,  p.  260,  m.  p.  319 ;  Moyer  v.  Moyer, 
21  Ilun,  67 ;  Simeon  v.  Schurck,  29  N.  Y.  598 ;  Foote  v. 
Bryant,  47  id.  544 ;  Reitz  v.  Beitz,  80  id.  538  ;  18  Abb.  [N. 
C]  122  ;  13  id.  334 ;  Judd  v.  Burrell,  22  N.  Y.  Supp. 
212.)  The  trust  having  been  repudiated  and  the  plaintiff 
being  the  only  pei'son  interested  therein,  it  would  seem  that 
he  has  a  right  to  maintain  this  action.  ( Young  v  Carter,  10 
Ilun,  194 ;  Pipes  v.  Hoard,  107  N.  Y.  73  ;  Pomeroy  v.  Pome^ 
Toy,  54  How.  Pr.  228 ;  Fry  on  Spec.  Perf.  [3d  ed.]  273 ; 
Thompson  v.  Simpson,  128  N.  Y.  270.) 
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Earl,  J.  The  defendants'  demurrer  to  the  complaint,  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  having  been  overruled  in  the  courts  below, 
they  have  appealed  to  this  court. 

The  complaint  is  very  verbose  and  lengthy,  occupying  more 
than  fifty  pages  of  the  printed  record.  We  will  not  attempt 
to  make  a  precise  or  comprehensive  abstract  of  it.  It  is  suffi- 
ciently accurate  for  the  present  purpose  and  for  the  exposition 
of  the  principles  of  law  applicable  to  this  case  to  state  that  it 
alleges  in  substance  the  following  facts :  That  Hugh  Murphy 
died  in  the  town  of  Le  Eoy  in  this  state  in  1826,  leaving  three 
sons  and  four  daughters,  of  whom  the  defendant  Mary 
Murphy,  now  about  ninety-five  years  old,  is  the  last  survivor ; 
that  none  of  these  brothers  and  sisters  was  ever  married 
except  the  father  of  the  plaintiff,  who  was  married  in  1837 
and  died  in  1861,  leaving  the  plaintiff  his  only  child  and  heir 
at  law ;  that  plaintiff  was  born  in  1839 ;  that  at  and  after  the 
death  of  Hugh  Murphy  his  seven  children  became  and  were 
tenants  of  a  farm  situated  in  the  village  of  Le  Roy ;  that  they 
all  lived  together  upon  the  farm  until  the  marriage  of  the 
plaintiff's  father,  and  he  sometime  after  his  marriage  moved 
to  the  state  of  Michigan ;  that  prior  to  that  time  they  had 
made  valuable  improvements  upon  the  farm  and  had  mutually 
agreed  to  own  the  same  together  as  joint  tenants,  and  that 
upon  the  death  of  either  the  farm  should  pass  by  devise  or 
descent  to  the  survivors ;  that  after  the  birth  of  the  plaintiff, 
and  in  or  about  the  year  1857,  at  a  family  meeting  of  all  the 
brothers  and  sisters,  there  was  a  mutual  agreement  entered 
into,  by  parol  as  we  may  assume,  by  which  the  prior  agree- 
ment was  re-affirmed,  and  it  was  then  mutually  again  agreed 
that  the  farm  should  be  owned  together,  and  that  as  fa^t  as 
either  of  them  died  it  should  by  devise  or  descent  pass  to  the 
survivor,  and  upon  the  death  of  the  last  survivor  it  should  bv 
devise  or  descent  pass  to  the  plaintiff  and  belong  to  him ;  that 
this  agreement  was  kept  and  performed  by  brothers  and 
sisters  until  by  the  successive  deaths  the  title  became  vested  in 
the  defendant  Mary,   the  last  snrvivor  of  them;  that  the 
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defendants  Whitney  and  Moore  came  to  live  in  the  Murphy 
family  many  years  before  the  commencement  of  this  action, 
and  several  years  before,  they  commenced  by  fraud,  falsehood, 
undue  influence  and  coercion  to  obtam  from  the  defendant 
Mary  conveyances  of  portions  of  the  real  estate  to  themselves 
and  to  others ;  that  the  defendant  Mary  is  feeble  in  body  and 
mind  and  incompetent  to  manage  lier  affairs,  and  that  by  fraud, 
artifice,  undue  influence  and  coercion  they  have  procured  her 
to  convey  away  all  of  the  real  estate,  and  that  they  are  appro- 
priating the  proceeds  thereof  to  themselves ;  that  during  all 
this  time  they  were  well  aware  of  the  family  arrangement 
and  agreement  which  had  been  made  for  the  benefit  of  the 
plaintiff  in  reference  to  the  Murphy  farm,  and  that  their 
fraudulent  acts  were  intended  and  designed  to  entirely 
deprive  him  of  the  benefit  of  that  agreement ;  and  he 
asked  for  relief,  among  other  things,  that  the  conveyancea 
of  the  real  estate  made  to  the  defendants  Whitney  and  Moore 
be  set  aside  and  vacated,  and  that  they  be  required  to  account 
for  the  proceeds  of  the  real  estate  sold,  and  that  a  receiver  be 
appointed,  and  for  other  relief. 

We  think  it  cannot  be  said  that  the  complaint,  although 
imperfectly  and  inartificially  drawn,  failed  to  allege  a  cause  of 
action.  It  is  claimed  on  the  part  of  the  defendants  that  the 
agreement  alleged  in  the  complaint  as  to  the  holding  and 
transmission  of  the  real  estate,  M'^as  against  public  policy  aa. 
contravening  the  statutes  against  perpetuities.  (1  R.  S*. 
Y23,  §§  14  and  15.)  Section  14  is  as  follows:  "Every 
future  estate  shall  be  void  in  its  creation,  which  shall  sus- 
pend the  absolute  power  of  alienation  for  a  longer  period 
than  is  prescribed  in  this  article.  Such  power  of  alienatioa 
is  suspended  when  there  are  no  persons  in  being  by  whom 
an  absolute  fee  in  possession  can  be  conveyed."  And  section. 
15  is  as  follows :  "  The  absolute  power  of  alienation  shall  not 
be  suspended  by  any  limitation  or  condition  whatever  for  a 
longer  period  than  during  the  continuance  of  not  more  than 
two  lives  in  being  at  the  creation  of  the  estate,  except  in  the 
angle  instance  mentioned  in  the  next  section."  This  agree^ 
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ment,  assuming  it  to  be  valid  and  binding  upon  the  parties, 
does  not  violate  either  of  these  sections.  The  absolute  power 
of  alienation  is  not  suspended  because  there  were  at  all  times 
persons  in  being  who  could  convey  an  absolute  fee  in  posses- 
sion. All  the  brothers  and  sisters  uniting  with  the  plamtiff 
could  at  any  time  liave  conveyed  a  perfect  indefeasible  title 
to  the  real  estate.  Estates  can  be  rendered  inalienable  by  vest- 
ing them  in  trustees  upon  some  one  of  the  valid  trusts  men- 
tioned in  section  55  of  the  article  upon  trusts,  so  that  they 
become  inalienable  under  section  65  for  a  period  of  more  than 
two  lives  in  being  at  the  creation  of  tlie  trust,  or  by  the  crea- 
tion of  future,  contingent  or  expectant  estates  so  that  there  are 
no  persons  in  being  during  the  two  lives  w^ho  can  convey  a 
perfect  title.  (Smith  v.  Edwards^  88  N.  Y.  104.)  Here  none 
of  these  conditions  existed.  The  agreement  did  not  contem- 
plate that  the  persons  interested  were  bound  to  keep  and  hold 
the  land.  It  was  an  agreement  for  the  benefit  of  all  the 
brothers  and  sistera  and  of  the  plaintiff,  and  no  other  persons 
were  interested  therein,  and  if  they  had  all,  at  any  time, 
united  in  a  sale  and  conveyance  of  the  land,  a  perfect  title 
would  have  passed  and  no  rights  under  the  agreement  would 
have  been  violated. 

It  is  further  claimed  on  the  part  of  the  defendants  that  the 
agreement  was  void  under  the  Statute  of  Frauds,  because  not 
in  writing.  But  here  there  was  part  performance  suflScient 
to  take  the  agreement  out  of  the  Statute  of  Frauds.  The 
agreement  alleged  in  the  complaint  had  been  substantially 
kept  by  all  the  parties  thereto  until  the  land  became  vested  in 
the  defendant  Mary,  and  she  had  thus  been  largely  benefited 
by  the  agreement,  and  had  received  all  tlie  fruits  thereof 
which  were  to  come  to  her.  She  could  not,  therefore,  urge 
against  this  agreement  that  it  was  void  under  the  Statute  of 
Frauds,  because  not  in  writing. 

It  is  no  answer  to  this  action,  assuming  that  the  plaintiff  is 
able  to  establish  the  agreement  which  he  alleges,  that  the  real 
estate  has  all  been  conveyed,  and  that  the  title  to  the  farm 
has  thus  passed  out  of  the  defendant  Mary.     As  the  agree- 
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ment  related  to  land  the  plaintiflf  is  bound  in  this  action  to 
show  that  the  facts  are  such  that  he  would  have  been  entitled 
to  maintain  the  action  if  the  defendant  Mary  had  still  retained 
the  land,  and  having  established  such  a  state  of  facts  he  can 
pursue  the  land  in  the  possession  of  tliose  who  have  taken  it 
with  knowledge  of  the  agreement ;  and  where  the  land  has 
been  converted  into  money  he  has  the  same  right  to  pursue 
the  proceeds  thereof.  This  is  not  a  case  where  the  plaintiff 
was  bound  to  pay  anything  more  for  the  land,  or  to  perform 
any  further  act  on  his  part.  The  defendant  Mary,  before  she 
made  the  conveyances  of  the  land,  had  received  the  whole  con- 
fiideration  which  upholds  the  plaintiff's  rights,  and  whoever 
takes  and  withholds  the  land  or  its  proceeds  from  him  with 
knowledge  of  his  rights  is  in  equity  just  as  liable  to  him  as 
the  defendant  Mary  herself  can  be ;  and  this  is  certainly  so  as 
against  the  defendants  Whitney  and  Moore,  who  are  alleged 
to  have  obtained  the  property  by  fraud  and  to  have  paid  no 
consideration  therefor. 

It  is  no  defense  to  this  action  that  the  time  has  not  yet 
come  when  the  plaintiff  could  come  into  possession  of  the 
property  under  the  terms  of  the  agreement.  The  time  had 
come  when,  assuming  the  validity  of  the  agreement,  he  had  a 
vested  remainder  in  the  property,  and  the  right  that  the 
defendant  Mary  had  to  the  real  estate  or  its  proceeds  was  a 
life  estate  —  the  right  to  the  income  thereof  during  her  life. 
As  a  i-emainderman  he  had  the  right  to  protect  the  estate  so 
that  he  might  receive  the  same  when  it  ought  to  come  to  him 
by  the  terms  of  the  agreement.  If  the  defendant  Mary  still 
held  the  land,  and  there  was  danger  in  consequence  of  her  age 
and  feeble  mind,  and  the  undue  influence,  artifice  and  fraud  of 
the  other  defendants  that  she  might  convey  it  to  a  bona  fide 
purchaser  ignorant  of  the  agreements,  he  could  come  into  a 
court  of  equity  and  restrain  the  conveyance  thereof.  And,  so 
far  as  the  land  has  been  converted  into  money  and  the  defend- 
ants Whitney  and  Moore  are  appropriating  the  same  to  their 
own  use,  and  there  is  danger  that  it  may  be  dissipated  and 
diverted  from  the  plaintiff,  so  that  he  may  not  be  able  to  get 
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it  at  the  death  of  Mary,  it  would  be  a  reproach  to  equity  if  its 
jurisdiction  were  not  sufficient  to  give  him  some  relief,  so  that 
the  proceeds  of  the  real  estate  may  be  preserved,  not  only  to 
Mary  during  her  life,  but  for  his  benefit  at  her  death. 

Although  the  plaintiff  was  not  a  party  to  the  agreement 
alleged  in  the  complaint,  it  was  made  ultimately  for  his  benefit, 
as  finally  the  whole  Murphy  estate,  under  the  agreement,  was 
to  reach  him.  The  defendant  Mary  having  received  the  full 
consideration  of  the  agreement  made  for  his  benefit,  it  cannot 
be  questioned,  under  many  authorities,  that  he  has  a  standing 
to  enforce  it  on  his  own  behalf.  {Garnsey  v.  Roger 8^  47  N. 
Y.  233  ;    Yrooman  v.  Turner,  69  id.  280.) 

We  do  not  now  determine  what  relief  the  plaintiff  shall 
have,  nor  the  extent,  nature  or  measure  thereof.  The  defend- 
ants must  answer  the  complaint,  and  if  the  plaintiff,  under  the 
principles  of  law  herein  announced,  shall  be  able  to  establish  a 
cause  of  action  upon  the  trial,  the  relief  to  which  he  may  be 
entitled  will  depend  upon  the  case  he  will  be  able  to  make. 
All  we  determine  now  is  that  upon  the  facts  alleged  he  is 
entitled  to  some  relief. 

The  judgment  should,  therefore,  be  affirmed,  but  with  leave 
to  the  defendants  to  withdraw  their  demurrer  and  answer 
within  twenty  days,  upon  payment  of  all  the  costs  of  the  action 
subsequent  to  the  interposition  of  the  demurrer. 

All  concur,  except  Baetlbtt,  J.,  not  sitting. 

Judgment  affirmed. 
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The   People   ex   rel.    Charles    S.    Fairchild,    Appellant,       ItS  i^ 
V.    Charles    M.    Preston,     Superintendent    of    Banks, 
Kespondent. 

Under  the  proyisions  of  the  Banking  Law  providing  for  the  incorporation 
of  building  and  mutual  loan  corporations  (§  170,  chap.  689.  Laws  of  1892) 
a  certificate  of  incorporation  may  provide  for  prepaid  and  income  stock, 
as  well  as  stock  payable  in  installments. 

While,  it  aeems,  a  certificate  which  does  not  provide  for  the  payment  of 
monthly  or  weekly  dues  by  any  member  wishing  to  pay  in  that  way 
would  be  a  departure  from  the  law,  it  does  not  limit  such  a  corporation 
to  installment  stock. 

Where,  therefore,  the  superintendent  of  banks  refused  to  file  a  certificate 
which  provided  for  installment,  prepaid  and  income  stock,  because  it 
was  not  confined  to  the  former,  hM,  error;  and  that  a  mandamus  was 
proper  to  compel  the  filing. 

(Argued  December  19,  1898;  decided  January  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  5, 
1893,  which  affirmed  an  order  of  Special  Term  denying  an 
application  by  the  relator  for  a  mandamus  against  the  super- 
intendent of  banks  to  compel  him  to  approve  and  lile  a  certificate 
of  incorporation  of  the  Peter  Cooper  Savings  and  Loan  Society. 

The  certificate  in  question  recited  that  tlie  signers  thereof 
had  associated  themselves  together  "  to  form  a  corporation  for 
the  purpose  of  accumulating  a  fund  for  the  purchase  of  real 
property,  the  erection  of  buildings  or  the  making  of  other 
improvements  on  land  and  paying  off  incumbrances  thereon, 
aiding  its  members  in  acquiring  real  estate,  making  improve- 
ments thereon  and  removing  incumbrances  therefrom,  and  for 
the  further  purpose  of  accumulating  a  fund  to  be  returned  to 
its  members  who  do  not  obtain  advances  when  its  funds  shall 
amount  to  $100  per  share." 

The  provision  of  the  certificate  as  to  capital  and  stock  is  aa 
follows : 

"  XXII.  Capital  and  stock. — The  capital  of  the  corporation 
shall  consist  of  the  accumulated  savings  of  its  stockholder! 
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paid  in  upon  stock,  with  the  profits  arising  from  the  invest- 
ment tliereof . 

"  The  stock  of  the  corporation  shall  consist  of  shares  of  the 
maturity  or  par  value  of  $100  each,  and  shall  be  of  three 
kinds  or  classes,  to  be  known  as  installment,  prepaid  and 
income  stock. 

"  Upon  installment  stock  cash  dividends  shall  not  be  paid, 
but  the  profits  awarded  to  such  stock  shall  be  credited  thereto 
until  the  maturity  of  the  stock.  The  directors  may  permit 
payment  of  dues  in  advance  on  such  stock,  and  upon  such 
advance  payments  allow  a  rebate  or  discount  at  such  rate  per 
centum  per  annum  for  the  time  of  payment  in  advance  as 
they  shall  from  time  to  time  prescribe. 

"  Upon  prepaid  stock  there  shall  be  paid  at  the  time  of  sub- 
scription  dues  to  the  amount  of  sixty  dollars,  and  the  holder 
thereof  shall  be  entitled  to  receive  out  of  the  profits  appor- 
tioned thereto  semi-annual  dividends  in  cash  up  to  the  rate  of 
six  per  cent  per  annum.  The  profits  apportioned  to  such  stock 
over  and  above  such  dividends  shall  be  credited  thereto  and 
be  payable  with  the  stock  at  its  maturity. 

"  Upon  income  stock  there  shall  be  paid  at  the  time  of  sub- 
scription dues  to  the  amount  of  sixty  dollars,  and  the  holder 
thereof  shall  be  entitled  to  receive  out  of  the  profits  appor- 
tioned thereto  semi-annual  dividends  in  cash  up  to  the  rat« 
of  eight  per  cent  per  annum.  Any  balance  of  profits  appor- 
tioned to  such  stock,  over  and  above  tlie  sum  requisite  to  pay 
such  di^adends,  shall  not  be  credited  thereto,  but  shall  be 
reapportioned  and  credited  to  the  other  stock  of  the 
corporation. 

"  The  board  of  directors  may,  at  any  time,  refuse  to  issue 
income  or  prepaid  stock,  and  may  retire  at  any  time  any  stock 
issued  by  the  corporation  by  giving  thirty  days'  written 
notice  to  the  holder  of  such  stock  and  paying  to  him  the  fuU 
value  thereof  as  the  same  appears  upon  tlie  books  of  the 
corporation. 

"  All  stock  shall  mature  and  be  paid  when  the  dues  paid  in 
thereon,  with  the  profits  apportioned  and  credited  thereto, 
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including  cash  dividends  paid  thereon,  shall  equal  $100  per 
sliare. 

"  No  member  shall  hold  more  than  300  shares  of  stock ; 
provided,  however,  that  he  may,  iu  addition  to  his  individual 
holding,  hold  a  like  number  as  trustee  for  a  minor  child  or 
children." 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Matthew  Hale  for  appellant.  The  right  to  issue  prepaid 
stock,  in  the  discretion  of  the  incorporators  or  board  of  direct- 
ors, is  expressly  given  to  associations  of  this  kind  by  statute. 
(T^ws  of  1892,  p.  1824,  §§  1,  3.)  Even  without  the  affirmative 
provisions  of  the  Stock  Corporation  Law,  the  certificate  would 
not,  in  providing  for  prepaid  stock,  be  illegal  or  unauthorized 
by  law.  (Laws  of  1851,  chap.  122,  §  7;  Laws  of  1875,  chap. 
564 ;  Thompson  on  Bldg.  Assn.  61 ;  Davis  on  Bldg.  Soc. 
69 ;  Endlich  on  Bldg.  Assn.  §  46.)  The  precise  question 
involved  on  this  appeal  has  been  decided  in  favor  of  the  con- 
tention of  the  appellant  by  the  highest  courts  of  England. 
(Chap.  32,  6  &  7  Wm.  IV ;  37  &  38  Yict.  chap.  42 ;  Scratch- 
ley  on  Bldg.  &  I^nd  Soc.  430 ;  Scott's  Case,  L.  R.  [23  Ch. 
Div.]  453 ;  Murray  v.  Scott,  L.  E.  [9  App.  Cas.]  523.) 

S.  W.  Rosendale,  Attorney-Oeneral,  for  respondent.  The 
certificate  presented  for  approval  did  not  comply  with  the 
provisions  of  the  Banking  Law  in  that  it  allows  the  issuance 
of  "  prepaid  stock  "  and  "  income  stock,"  so  called.  (Laws  of 
1892,  chap.  687,  §  10  ;  Jamt  v.  Cope,  68  Penn.  St.  67 ;  Kup- 
fert  V.  G,  B,  cfe  S,  Asm,,  30  id.  465 ;  N,  A,  B,  Assn.  v. 
Sutton,  35  id.  463-467 ;  Laws  of  1892,  chap.  689 ;  Thompson 
on  Bldg.  Assn.  2,  60,  61 ;  Laws  of  1851,  chap.  122 ;  Laws  of 
1887,  chap.  556.) 

Earl,  J.  The  relator  and  others  attempted  to  form  a  cor- 
poration under  article  5  of  the  Banking  Law  (Chapter  689  of 
the  Laws  of  1892),  and  for  that  purpose  they  made  and 
acknowledged  a  certificate  under  section  170.  They  pre- 
sented the  certificate  to  the  defendant  as  the  superintendent 
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«f  banks,  to  be  approved  and  filed  by  him  as  required  bj  that 
section,  and  lie  declined  to  approve  or  file  it  on  the  ground 
that  it  provided  for  three  kinds  of  stock,  to  wit,  installment, 
prepaid  and  income  stock,  his  claim  being  that  such  a  corpora- 
tion can  have  only  installment  stock  to  be  paid  for  in  install- 
ments. The  relator  then  applied  for  a  peremptory  writ  of 
mandamus  to  compel  him  to  approve  and  file  the  certificate, 
«nd  his  application  has  been  denied. 

Persons  seeking  to  form  a  corporation  under  any  general 
Jaw  must  have  a  reasonable  latitude  as  to  what  they  may 
insert  in  their  certificate  of  incorpomtion.  They  must  insert 
therein  all  the  matter  particularly  required  by  the  law,  and 
they  may  insert  other  provisions  not  inconsistent  with  law  or 
public  policy  which  are  germane  to  the  purposes  of  the  cor- 
poration, and  necessary,  convenient  or  appropriate  to  the 
accomplishment  of  such  purpose.  If  they  keep  within  such 
limits  the  public  authorities  have  no  reason  to  interfere,  the 
interests  of  the  public  are  not  jeopardized,  and  the  lights  of 
no  citizen  are  violated.  Section  170,  after  specifying  certain 
matters  to  be  inserted  in  the  certificate  of  incorporation  under 
that  section,  specifically  provides  that  the  certificate  may  con- 
tain '*  such  other  provisions  not  inconsistent  with  law  as  shall 
be  necessary  for  the  convenient  and  eflEective  transaction  of 
its  business."  Tliere  is  no  requirement  in  the  law  that  the 
stock  of  such  a  corporation  shall  be  paid  for  in  installments 
from  time  to  time  as  they  fall  due.  The  law  requires  the  cer- 
tificate to  set  forth  "  the  amount  of  each  share  "  of  stock,  and 
*•  the  monthly  or  weekly  dues  per  share."  A  certificate  which 
did  not  provide  for  the  payment  of  monthly  or  weekly  dues 
by  any  member  of  the  corporation  who  wished  to  pay  in  that 
way,  would  undoubtedly  be  a  departure  from  the  law.  The 
evident  purpose  of  the  law  is  to  authorize  the  formation  of 
these  corporations  mainly  for  the  benefit  of  wage  earners  and 
other  people  of  limited  means  to  enable  them  to  acquire  homes 
and  to  accumulate  their  savings,  and  no  provision  should  be 
inserted  in  any  certificate  of  incorporation  under  this  law 
which  would  thwart  this  purpose. 
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This  certificate  provides  for  sliares  of  $100  each,  and  for 
monthly  dues  of  fifty  cents  on  each  share.  The  general 
scheme  is  that  the  dues,  fees,  penalties  and  all  other  income 
of  the  corporation  shall  go  mto  a  common  fund,  and  from  this 
fund  annual  dividends  are  to  be  made  which  are  to  be  applied 
upon  the  shares  of  sto9k  until  they  are  fully  paid  for.  Dues 
may  be  paid  in  advance  with  the  assent  of  the  directors,  and 
upon  such  advance  payments  the  directors  may  allow  a  rebate 
or  discount  at  such  rate  per  annum  for  the  time  of  payment 
in  advance  as  they  shall  from  time  to  time  prescribe.  Such 
payments  instead  of  being  contrary  to  the  purpose  of  such 
corporations  may  be  promotive  of  that  purpose.  If  a  wage 
earner  has  the  money  it  may  be  wise  to  permit  him  to  make 
the  advance  payments,  and  thus  to  save  his  money ;  and  in 
this  way,  too,  money  is  accumulated  by  the  corporation  more 
rapidly  for  loan  to  its  members.  So,  the  law  is  not  violated 
by  these  advance  payments  upon  installment  stock,  and  no 
injustice  is  done  to  any  of  the  members  thereby. 

The  certificate  provides  that  "upon  prepaid  stock  there 
ehall  be  paid  at  the  time  of  subscription,  dues  to  the  amount 
of  sixty  dollars,  and  the  holder  thereof  shall  be  entitled  to 
receive  out  of  the  profits  apportioned  thereto  semi-annual  divi- 
dends in  cash  up  to  the  rate  of  six  per  cent  })er  annum.  The 
profits  apportioned  to  such  stock  over  and  above  such  divi- 
dends shall  be  credited  thereto  and  be  payable  with  the  stock 
at  its  maturity."  The  character  of  such  stock  must  l)e  deter- 
mined at  the  time  of  the  subscription.  What  harm  can  come 
from  the  creation  of  sucli  stock  ?  It  allows  a  meml)er  who 
has  money  enough  to  pay  his  dues  for  ten  years  in  advance, 
and  why  is  that  not  wise  policy?  Having  thus  paid  in 
advance  his  dividends  are  not  needed  to  carry  his  stock  to 
maturity,  and  hence  he  may  draw  his  dividends  up  to  six  per' 
cent,  and  the  balance  of  his  dividends  over  that  sum  are 
applied  to  carry  his  stock  to  maturity.  He  has  no  advantage 
over  the  holders  of  installment  stock.  Their  dividends  are 
applied  to  carry  their  stock  to  maturity,  and  they  thus  have 
the  same  benefit  that  they  would  have  if  the  dividends  were 
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first  paid  to  them  and  then  by  them  paid  upon  tlieir  stock. 
All  dividends  are  required  to  be  made  upon  tlie  net  sums  to 
the  credit  of  the  shares,  and  not  upon  the  par  value  of  the 
shares,  and  hence  the  holders  of  prepaid  shares  get  precisely 
the  same  dividends  proportioned  to  the  amount  standing  to 
the  credit  of  their  shares  as  are  paid  to  other  stockholders  and 
no  more.  It  is  impossible  for  us  to  perceive  how  this  scheme 
violates  the  law  or  any  public  poHcy.  It  does  not  prevent  or 
defeat  equahty  or  mutuality  among  the  members ;  and  if  the 
prepaid  stock  is  to  be  condemned,  then  it  is  not  perceived  how 
prepayn^ent  of  installments  upon  installment  stock  can  be 
upheld.  Money  must  come  into  the  treasury  of  one  of  these 
corporations  from  the  small  monthly  dues  very  slow,  and 
membera  desiring  to  borrow  the  money  for  the  purchase  or 
improvement  of  homes  must  wait  a  long  time  before  they  can 
be  accommodated  w^ith  loans  from  money  thus  contributed, 
but  if  prepayment  of  dues  is  permitted  the  ability  of  the  cor- 
poration to  aid  its  members  by  loans  is  greatly  facilitated,  and 
the  main  purpose  of  the  corporation  is  thus  promiited. 

The  income  stock  upon  which  the  membei-sare  also  required 
to  pay  in  advance  $60  })er  share  diflPers  from  the  prepaid  stock 
only  in  the  fact  that  the  holder  of  such  stock  may  receive 
dividends  in  cash  up  to  eight  per  cent,  and  in  case  the  divi- 
dends are  more,  such  dividends  are  apportioned  among  the 
holders  of  other  kinds  of  stock  ;  and  what  we  have  said  about 
the  prepaid  stock  applies  to  this  stock.  The  cor])oration  has 
protection  against  the  prepaid  and  income  stock,  as  it  is  pro- 
vided in  the  certiiicate  that  the  directors  may  at  any  time 
refuse  to  issue  such  stock,  and  may  at  any  time,  upon  thirty 
days'  notice,  retire  such  stock  by  paying  the  book  value 
thereof. 

But  it  is  said  that  there  is  no'  requirement  that  the  prepaid 
and  income  stock  shall  be  carried  to  maturity  so  as  to  be  full 
paid.  We  are  not  sure  of  this.  As  the  shares  are  fixed  at 
$100,  and  are  not  mature  until  tliey  reach  that  sum,  it  may 
be  that  the  directors  may  require  that  these  shares  shall,  at  the 
proper  time,  be  brought  to  maturity  on  an  equality  with  the 
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other  shares.  But  even  if  this  be  not  bo,  no  injustice  can 
come  from  this  situation,  because  in  no  event  can  the  holder 
of  these  shares  draw  more  than  the  amount  that  has  been 
credited  upon  them,  nor  can  they  dniw  dividends  on  more 
than  such  amounts. 

In  England  building  and  loan  associations  existed  and  were 
autliorized  and  regulated  by  statute  long  before  any  of  them 
were  organized  in  this  country,  and  in  1874  they  were  specially 
authorized  by  law  to  have  prepaid  stock.  (Chapter  42  of  37 
&  38  Vict.,  sect.  5.)  There  it  was  held  in  Scotfs  Case  (L.  K. 
[23  Ch.  Div.]  453),  that  under  the  law  as  it  existed  prior  to 
1874,  which  was  substantially  like  the  present  law  of  this 
state,  prepaid  stock  was  not  illegal.  There  the  learned  Master 
of  the  Rolls  said :  "Again,  is  it  contrary  to  the  constitution  of 
such  a  society  that  members  shall  pay  up  installments  in 
advance  ?  I  say  clearly  not.  The  more  money  you  get  from 
investing  members  the  more  money  you  have  ready  to  advance 
to  the  borrowing  members,  and  the  more  rapidly  you  will 
bring  your  society  to  an  end  if  the  society  is  established  with- 
out a  fixed  period.  It  seems  to  me  there  is  no  reason  why  the 
judicature  should  say  that  these  arrangements,  which,  as  far 
as  I  am  concerned,  appear  to  be  perfectly  reasonable,  and  not 
only  framed  not  to  obstruct,  but  to  further  the  objects  of 
these  societies,  are  illegal  because  they  are  contrary  to  the 
policy  on  which  these  societies  are  founded."  And  that  case 
was  affirmed  in  the  House  of  Lords.  (L.  R.  [9  App.  Cases] 
523.) 

Our  conclusion,  therefore,  is  that  the  order  of  the  General 
and  Special  Terms  should  be  reversed,  and  the  case  remitted 
to  the  Special  Term  for  its  action  upon  the  relator's  appli- 
cation, with  costs  in  all  the  courts  to  the  relator  against  the 
defendant. 

All  concur,  except  Peckham,  J.,  not  voting,  and  Baktlett, 
J,,  not  sitting. 

Order  reversed. 
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John  E.  Phillips,  as  Receiver,  etc.,  Appellant,  v.  The 
Mercantile  National  Bank  of  the  City  of  New  York, 
Respondent. 

Where  the  cashier  of  a  bank  having  the  power  to  bind  it  by  his  checks,  for 
the  purpose  of  converting  its  funds  to  his  own  use,  drew  checks  as 
cashier  upon  defendant,  with  whom  his  bank  had  a  deposit  account, 
making  them  payable  to  persons  who  were  dealers  with  the  bank,  but 
without  their  knowledge,  and  then  indorsed  them  in  the  names  of  the 
payees,  to  parties  who  collected  them  from  defendant,  hdd,  that  so 
far  as  defendant  was  concerned  the  intent  of  the  cashier  was  the  intent 
of  his  bank;  that  the  payees  were  to  be  considered  as  fictitious  persons;  and 
that  said  bank  was  so  far  concluded  by  the  acts  of  its  cashier  as  to  be 
estopped  from  denying  the  validity  of  the  checks. 

Shipman  v.  Bank  of  State  of  Netc  York  (126  N.  Y.  318),  distinguished. 

Reported  below,  67  Hun,  378. 

(Argued  December  22,  1893;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  January  17,  1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

George  W,  Wlngate  for  appellant.  The  dismissal  of  the  com- 
plaint, on  the  ground  that  the  indorsement  by  Bartlett  of  the 
name  of  tlie  payees  upon  the  checks  which  he  had  drawn  as  cash- 
ier to  the  order  of  Brown  &  Stubbs  was  not  forgery,  was  error. 
{Miller  v.  PeopU,  52  Is^.  Y.  305 ;  3  Chitty  Crim.  Law,  1022;  2 
Bishop  Crim.  Law,  §§  432,  495 ;  2  Arclibold  Crim.  PI.  &  Pr. 
552 ;  Harris  v.  People,  9  Barb.  664 ;  8  id.  560 ;  People  v.  ShaU^ 
^  Cow.  778 ;  People  v.  Cody,  6  Hill,  490 ;  2  East  P.  C.  19 ;  3 
T^ach,  909 ;  2  Russell  on  Cr.  327 ;  Bex  v.  Taylor,  2  East  P. 
C.  960 ;  1  Leach,  255  ;  Bayl.  on  Bills,  434,  436 ;  Rex  v. 
J^rancis,  R.  &  R.  Cr.  Cas.  209  ;  Peacock's  Case,  Id.  278,  283; 
Peopl-e  V.  Peacock,  6  Cow.  72 ;  Pex  v.  Mazagora,  R.  &  fi. 
Cr.  Cas.  291 ;  Pex  v.  Sheppard,  Id.  167  ;  People  v.  Pathbun^ 
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21  Wend.  509,  521;  Comm.  v.  Costello,  120  Mass.  371;  2 
East  P.  C.  94a ;  Mead  v.  Younff,  4  T.  K.  28 ;  lieymer  v. 
JRogers,  8  C.  &  P.  629  ;  Bex  v.  While;/,  K.  &  K.  90 ;  Comm. 
T.  Ibster,  114  Mass.  311 ;  People  v.  Stearns,  21  Wend.  409, 
413 ;  Regma,  v.  Olach,  9  C.  &  P.  499  ;  Brown  v.  People,  8 
Hun,  562;  Comm.  v.  Henry,  118  Mass.  460;  Comm.  ▼. 
Tenney,  97  id.  59.)  Both  the  Special  and  General  Terms  were 
in  error  in  holding  that  because  a  cashier  is  authorized  to  bind 
his  bank  by  drafts  whicli  he  issued  in  its  name  and  signs  as  its 
cashier,  that  that  makes  him  the  bank,  so  that  his  intention 
thereafter  to  forge  the  indorsements  of  the  payees,  is  the 
intention  of  his  bank,  as  if  he  was  making  and  putting  in  cir- 
culation a  personal  obligation.  (Cliitty  on  Bills,  254 ;  Bah- 
took  V.  Bem^n,  11  N.  Y.  200  ;  Bwnk  of  Genesee  v.  P,  Bank, 
18 id.  309,  315 ;  19 id.  312,  319  ;  C  N.  BankY.  CUrk,  139  id. 
807,  313 ;  Robinson  v.  C  N.  Bank,  86  id.  404,  407 ;  iT.  S. 
Z.  S.  Bank  v.  S.  C  Bank,  95  IT.  S.  657 ;  WUson.  v.  M.  E. 
R.  R.  Co,,  120  N.  Y.  145  ;  U,  S.  v.  Ba7ik  of  Colmnbus,  21 
How.  [Cr.  S.]  364;  Shipman  v.  Bank  of  N.  Y.,  126  K  Y. 
318 ;  Horstman  v.  Henshaw,  11  How.  [U.  S.J  183 ;  F.  iV. 
Ba/nk  v.  Christopher,  11  Vroom,  435 ;  Z.,  etc,.  Lis.  Co,  v. 
BeU,  22  Barb.  54,  62;  W,  Bankv,  Leiois,  22  Pick.  24;  C 
Ba/nk  v.  Cunningham,  24  id.  270 ;  W,  B,  S,  Bank  v. 
Thompson,  124  Mass.  506  ;  Piatt  v.  B.  A.  Co,,  41  Conn.  255  ; 
jr.  S,  Bank  v.  Cushmxjm,  121  Mass.  49.)  The  General  Term 
was  in  error  in  holding  that  these  checks  were  to  be 
considered  as  drawn  in  the  name  of  a  fictitious  person. 
(Z.  M,  Ba/nk  v.  U,  Bank,  128  U.  S.  26;  Rowe  v.  Put- 
nam, 131  Mass.  281;  Shipman  v.  Bank,  126  N.  Y.  323, 
327;  Fram.k  v.  C,  Bank,  84  id.  207;  WeUh  v.  G,  A. 
Ba/nk,  73  id.  424 ;  Weisser  v.  D&nison,  10  id.  68 ;  Beeman 
T.  Duck,  11  M.  &  K  251 ;  Rogers  v.  Ware,  2  Neb.  29 ; 
Oramford  v.  W,  8,  Bank,  100  N.  Y.  53 ;  F,  N,  Bank  v. 
Whitman.,  94  U.  S.  347 ;  Bank  v.  Bank,  91  N.  Y.  106,  111 ; 
C  E,  Ba/nk  v.  N,  Bank,  Id.  80.)  The  equities  of  the  case 
are  all  with  the  plaintiff.  {Bank  of  Comrnierce  v.  Union 
Bank,  3  N.  Y.  237.)    The  failure  of  the  bank  to  ascertain 
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that  the  indorsements  upon  the  checks  in  suit  were  forgeries, 
and  to  notify  the  Mercantile  Bank  thereof,  was  not  negligence 
on  its  part,  which  debars  it  from  maintaining  this  action. 
(  Weisser  v.  De^iison^  10  N.  Y.  69  ;  Schmidt  v.  G.  N.  BanJc^ 
64  Hun,  298 ;  People  v.  Bank  of  N,  A.,  76  N.  T.  561.) 
When  the  propriety  of  a  nonsuit  is  in  question  plaintiff  is 
entitled  to  the  benefit  of  all  the  conclusions  the  jury  would 
have  been  warranted  in  drawing  from  the  facts  proved. 
{Mores  v.  Osborn^  64  Barb.  643;  Gcdvin  v.  Mayor ^  etc.y  112 
N.  Y.  223 ;  VaUntiv^  v.  Richards,  39  N.  Y.  S.  R.  38 ;  Weil 
V.  D.  2>.,  E.  B,  (&  B.  R,  Co.,  119  N.  Y.  147 ;  Thompson  v. 
Lumley,  60  How.  Pr.  105  ;  McNaUy  v.  P.  Ins.  Co.,  137  N. 
Y.  389.) 

Charles  A.  Damson  for  respondent.  The  act  of  writing 
the  names  of  the  payee  on  the  back  of  the  check  by  the 
drawer  was  not  forgery.  {Mann  v.  People,  15  Hun,  155 ; 
Com.  V.  Baldwin,  77  Mass.  197 ;  Rex  v.  Ackles,  1  Leach  C. 
C.  438 ;  Reg.  v.  Martin,  1  L.  R.  C.  C.  244.)  The  parties 
named  as  payees  of  the  checks  having  no  interest  in  the 
checks  and  being  strangers  to  the  transaction,  and  it  not  being 
intended  that  they  should  become  parties  to  the  checks,  were 
fictitious  persons,  and  the  checks  were,  therefore,  in  law  pay- 
able to  bearer.  (Daniels  on  Neg.  Inst.  44 ;  Pletz  v.  Johnr 
9on,  3  Hill,  112;  Marriote  v.  Roberts,  3  E.  D.  Smith, 
83;  Coggill  v.  A.  E.  Bank,  1  K  Y.  17,  113;  Shipmun  v. 
Bank  of  New  York,  126  id.  318 ;  N.  Y.,  N.  H.  cfe  //.  R. 
R.  Co.  V.  Schuyler,  34  id.  30 ;  Oddie  v.  Bank  of  Neto 
York,  46  id.  736  ;  C.  Bank  y.Bcmk  of  the  ComirumweaUh,  50 
id.  675 ;  Hortsmam.  v.  Uenslmw,  11  How.  [U.  S.]  177.)  The 
Sumter  National  Bank,  as  well  as  the  plaintiff,  is  estopped 
from  denying  the  genuineness  of  the  indorsement.  {Horts- 
mam,  v.  Ilenshaw,  11  How.  [IT.  S.]  177.)  The  account 
between  the  Sumter  Bank  and  the  defendant,  having  been 
from  time  to  time  stated  and  settled  between  the  two  banks, 
in  the  course  of  which  the  checks  in  question  were  returned 
to  the  Sumter  Bank  and  retained  by  it,  cannot  be  opened 
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except  for  fraud  or  error.  {Banh  of  ths  United  States  v. 
Bayik  of  Georgia^  10  Wheat.  333  ;  C,  Bank  v.  Bank  of 
the  Commonwealth^  50  N.  T.  575.)  The  directors  were 
guilty  of  negligence  in  the  management  of  the  bank  by 
means  whereof  the  cashier  was  enabled  to  perpetrate  the 
frauds  in  question.  {Cutting  v.  Marlow^  78  N.  Y.  460; 
Preston  v.  Prather^  137  U.  S.  608  ;  Griswold  v.  Haven^  25 
K  Y.  599.) 

^  *Gkay,  J.  The  plaintiff  is  the  receiver  of  the  National 
Bank  of  Sumter,  in  South  Carolina,  and  through  this  action 
seeks  to  recover  a  balance  alleged  to  be  due  on  a  deposit 
account  with  the  defendant  bank.  The  question  presented 
by  the  record  is  whether  certain  twelve  checks,  drawn  by  the 
cashier  of  the  Sumter  bank,  which  were  paid  by  the  defendant 
bank,  could  properly  be  debited  in  account  to  the  Sumter 
bank.  Bartlett,  its  cashier,  had  drawn  them  upon  the 
defendant  for  various  amounts ;  some  to  the  order  of  A.  S. 
Brown  and  some  to  the  order  of  C.  E.  Stubbs.  In  the  check 
book  he  would  enter  sometimes  the  real  amount  of  the  checks 
and  sometimes  an  amount  much  less  than  the  checks  actually 
were  drawn  for.  The  names  of  these  payees  were  those  of 
persons  who  actually  resided  in  Sumter  and  were'dealers  with 
the  bank ;  but  they  knew  nothing  of  these  checks  and  had  no 
connection  whatever  with  the  transactions  of  the  cashier  in 
issuing  these  checks.  Bartlett,  after  having  drawn  the  checks, 
indorsed  them  in  the  name  of  the  payee ;  making  them  pay- 
able to  the  order  of  some  firm  of  stock  brokers  in  New  York, 
who  collected  them  from  the  defendant.  By  subsequent 
manipulations  of  the  books  of  his  bank,  Bartlett  was  able  to 
prevent  a  discovery  of  his  dishonest  acts,  until  after  he  liad 
absconded  and  the  insolvency  of  the  bank  was  disclosed. 
The  learned  trial  judge,  in  dismissing  the  complaint,  discussed 
the  question  of  what  the  act  of  the  cashier  of  the  Sumter 
bank  amounted  to  in  law.  In  his  judgment,  the  cashier's 
indorsement  of  the  checks  in  the  name  of  the  payee,  which 
he  had  written  in  the  body  of  the  check,  was  not,  in  a  legal 
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sense,  forgery.  He  said  that  act  did  not  defraud  the  persons 
whose  names  were  used  as  payees,  nor  the  bank  in  New  York, 
nor  his  own  bank ;  but  that  the  fraud  consisted  in  the  unlaw- 
ful drawing  of  the  check  for  his  own  purposes,  with  the  intent 
to  convert  his  own  bank's  funds.  Regarding  the  transaction 
in  that  light,  and  the  indorsement  as  a  part  of  one  continuous 
act  of  preparing  the  check  so  that  the  New  York  bank  should 
pay  the  funds  drawn  upon  to  the  indorsees,  he  veiy  properly 
reached  the  conclusion  tliat,  so  far  as  the  New  York  bank  was 
concerned,  the  cashier's  intent  was  the  intent  of  his  bank  and, 
hence,  the  payment  of  the  checks  was  conclusive  upon  it. 

At  the  General  Term,  the  opinion  of  the  court  again  care- 
fully reviews  the  legal  questions  and  sustains  the  judgment 
below.  Upon  the  question  of  the  effect  upon  the  transaction 
of  the  use  by  Bartlett  of  names,  as  payees,  of  persons 
who  were  customers  of  the  bank,  it  is  said  in  the  opinion 
that  that  fact  did  not  prevent  the  application  of  the  principle 
which  would  govern,  if  fictitious  names  had  been  selected  and 
used  for  payees.  They  held,  in  substance,  that  the  bank, 
tlirough  its  authorized  oiBcer,  had  put  in  circulation  paper, 
with  knowledge  chargeable  to  it  that  the  names  of  the  payees 
did  not  represent  real  persons,  and  with  the  intention  to 
indorse  thereon  the  names  of  the  payees ;  who,  for  all  intents 
and  purposes,  were  fictitious  payees,  and  whose  names  were 
a<lopted  and  resorted  to  as  a  device  to  avoid  suspicion. 

We  think  the  judgments  below  were  right.  Whether 
indorsing  the  check  in  the  name  of  the  payee  therein  was  a 
forgery  in  the  legal  sense,  or  not,  is  not  the  important  question. 
In  a  general  sense,  of  course,  the  cashier  did  forge  the  payee's 
name,  but  that  fact  did  not  affect  the  title  or  rights  of  the 
defendant.  {CoggiU  v.  American  ExcJux/nge  Bamk^  1  N.  Y. 
113.)  In  the  case  cited,  a  bill  was  drawn  upon  the  plaintiff  to 
the  order  of  one  Truman  Billings  and  was  discounted  at  a 
bank.  The  drawer  had  indorsed  it  with  the  name  of  the 
payee,  Truman  Billings ;  a  person  who  in  fact  had  no  interest 
in  the  bill.  It  was  held  that  the  defendant  in  the  case,  who 
had  accepted  and  paid  the  bill,  held  it  by  a  good  title.     Bron- 
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SON,  J.,  said :  ^i  As  the  payee  had  no  interest  and  it  was  not 
intended  that  he  should  ever  become  a  party  to  the  transaction, 
he  may  be  regarded,  in  relation  to  this  matter,  as  a  nonentity, 
and  it  is  fully  settled  that  when  a  man  draws  and  puts  into 
circulation  a  bill,  which  is  payable  to  a  fictitious  person,  the 
holder  may  declare  and  recover  upon  it  as  a  bill  payable  to 
bearer.  In  legal  effect,  though  not  in  form,  the  bill  is  payable 
to  bearer." 

The  case  of  Shipmcm  Y.Bcmk  of  the  State  of  New  York  (126 
N.  T.  318),  which  was  recently  before  us,  did  not  decide  any 
question  inconsistently  with  what  the  courts  below  have  decided. 
There  it  had  been  found  that  the  checks  were  signed  by  the  firm, 
in  the  belief  that  the  names  of  the  payees  represented  real  per- 
sons entitled  to  receive  the  amounts  of  the  checks,  and  with 
the  intention  that  they  should  be  delivered  to  real  payees  and 
should  not  go  into  circulation  otherwise  than  through  a  deliv- 
ery to  and  an  indorsement  by  the  payees  named.  Bedell  was 
their  clerk,  whose  employment  did  not  comprehend  the  draw- 
ing or  indorsing  of  checks  or  drafts ;  and,  in  indorsing  upon 
the  checks  the  names  of  the  payees,  he  committed  the  crime 
of  forgery,  because  he  was  without  authority  in  that  respect 
and  did  so  with  the  intention  to  deceive  his  employers,  the 
makers,  and  to  put  their  checks  in  circulation  for  his  account. 
That  was  a  case  wholly  other  than  was  made  out  here.  It  was 
stated  in  the  Shipmcm  case  that  the  maker's  intention  is  the 
controlling  consideration,  which  determines  the  character  of 
the  paper,  and  that  the  statutory  rule,  which  gives  to  paper 
drawn  payable  to  the  order  of  a  fictitious  person,  and  Jiegoti- 
ated  by  the  maker,  the  same  validity  as  paper  payable  to 
bearer,  applies  only  when  such  paper  is  put  into  circulation 
by  the  maker  with  knowledge  that  the  name  of  the  payee 
does  not  represent  a  real  person.  The  principle  of  that 
decision  is  quite  applicable  to  the  case  at  bar.  Though  Bart- 
lett  selected,  for  the  execution  of  his  dishonest  purposes, 
the  names  of  persons  who  were  dealers  with  his  bank,  it 
was,  in  legal  effect,  as  though  he  had  selected  any  names  at 
random.  The  difference  is  that,  by  the  methods  resorted  to, 
SiCKELs  —Vol.  XCV.        71. 
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he  averted  suspicion  on  the  part  of  the  directors  or  other  offi- 
cers of  his  bank.  The  names  he  used  were,  for  his  purposes, 
fictitious,  because  he  never  intended  that  the  paper  should 
reach  the  persons  whose  names  were  upon  them.  The  trans- 
action was  one  solely  for  the  fraudulent  purpose  of  appropri- 
ating his  bank's  moneys,  by  a  trick  which  his  position  enabled 
him  to  perform.  Concededly,  if  the  names  of  the  payees  were 
of  fictitious  personsjthe  Sumter  bank  would  have  had  no  claim 
upon  the  defendant ;  how,  then,  can  the  transaction  be  said  to 
assume  a  different  aspect  because  the  names  adopted  were  of 
known  persons  ?  That  the  intention  was  to  treat  them  as 
being  of  fictitious  persons  is  manifest.  As  cashier,  invested 
with  the  authority  to  draw  checks  upon  the  bank's  accounts 
with  its  correspondents,  instead  of  drawing  them  directly  to 
the  order  of  the  parties,  who  he  intended  should  get  the 
moneys,  he  drew  them  to  the  order  of  persons  who  had  no 
interest  in  them,  and  thereupon  wrote  their  names  under  a 
direction  to  pay  to  the  real  parties,  who  were  intended  to  be 
the  recipients  of  the  funds  drawn  upon.  If  the  checks  had 
been  drawn  directly  to  the  order  of  the  real  parties,  the  defend- 
ant would  undoubtedly  have  been  protected  in  paying  them. 
As  it  was,  the  payees  were  fictitious  persons  in  the  eye  of  the 
law,  and  the  only  real  parties  were  the  firms  in  New  York,  to 
whom  the  cashier  sent  them  in  such  form  as  that  they  could 
draw  the  moneys  upon  them. 

The  iictitiousuess  of  the  maker's  direction  to  pay  does  not 
depend  upon  the  identification  of  the  name  of  the  payee  with 
some  existent  person,  but  upon  the  intention  underlying  the 
act  of  the  maker  in  inserting  the  name.  Where,  as  in  this 
case,  the  intent  of  the  act  was,  by  the  use  of  the  names  of 
some  known  persons,  to  throw  directors  and  officers  off  their 
guard,  such  a  use  of  names  was  merely  an  instrumentality  or 
a  means  which  the  cashier  adopted,  in  the  execution  of  his 
purpose  to  defraud  the  bank,  in  an  apparently  legitimate  exer- 
cise of  his  authority.  The  cashier,  through  his  office  and  the 
powers  confided  to  him  for  exercise,  was  enabled  to  perpetrate 
a  fraud  upon  his  bank,  which  a  greater  vigilance  of  its  officers 
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might  have  earlier  discovered,  if  it  might  not  have  prevented. 
If  his  position  and  thf  confidence  reposed  in  him  were  such  as 
to  enable  him  to  escape  detection  for  the  while,  then  the  con- 
sequences of  his  fraudulent  acts  should  fall  upon  the  bank, 
whose  directors,  by  their  misplaced  confidence  and  gift  of 
powers,  made  them  possible,  and  not  upon  others  who,  them- 
selves acting  innocently  and  in  good  faith,  were  warranted  in 
beUeving  the  transaction  to  have  been  one  coming  within  the 
cashier's  powers. 

It  may  be  quite  true  that  the  cashier  was  not  the  agent  of 
the  bank  to  commit  a  forgery,  or  any  other  fraud  of  such  a 
nature ;  but  he  was  authorized  to  draw  or  check  upon  the 
bank's  funds.  If  he  abused  his  authority  and  robbed  his  bank, 
it  must  suffer  the  loss.  The  distinction  between  such  a  case 
and  the  many  other  cases,  which  the  plaintiffs  counsel  cites 
from,  is  in  the  fact  that  it  was  within  the  scope  of  this  cashier's 
powers  to  bind  the  bank  by  his  checks.  In  transmitting  them, 
made  out  and  indorsed  as  they  were,  the  bank  was  so  far  con- 
cluded by  his  acts  as  to  be  estopped  from  now  denying  their 
vahdity. 

For  the  reasons  given,  the  judgment  should  be  aflSrmed, 
•with  costsj^^ 

All  concur,  except  Bartlbtt,  J.,  not  sitting. 

Judgment  affirmed. 


Augustus  H.  Vandeepoel,    as  Substituted  Assignee,  etc., 
Appellant,  v.  John  J.  Gorman,  as  SherijSf,  etc..  Respondeat. 

An  assignment  for  the  benefit  of  creditors,  made  in  this  state  by  an  insol- 
vent foreign  corporation,  valid  under  the  law  of  its  domicile,  will  be 
recognized  as  valid  here. 

Barth  V.  Backus  (140  N.  Y.  230),  distinguished. 

Such  an  assignment  is  not  violative  of  the  provision  of  the  act  *Mn  rela- 
tion to  stoclc  corporations  "  (§  48,  chap.  564,  Laws  of  1890),  which  pro- 
hibits a  transfer  or  assignment  by  a  corporation  in  contemplation  of  insol- 
vency ;  that  provision  refers  solely  to  domestic  corporations. 

The  right  to  make  such  an  assignment  exists  inherently  in  all  corporations, 
unless  expressly  forbidden,  and  said  prohibition  furnishes  no  legitimate 


140 

568 

il62 

_66| 

140 

563 

154 

526 

140 

563 

156 

201 

156 

472 

140 

563 

,  169 

277 

140 

568 

166 

423 

564  Vanderpoel  v.  Gorman.  [Jan., 

Statement  of  case.  [Vol.  140. 

evidence  of  the  exUtence  of  a  public  policy  in  this  state  which  forbids, 
in  the  case  of  a  foreign  corporation,  the  exercise  of  this  inherent 
right. 
In  the  absence  of  any  statute  or  of  a  by-law  of  the  corporation  providing 
otherwise,  such  an  assignment  may  be  executed  by  the  president 
and  secretary  under  authority  of  its  board  of  managers. 

(Argued  December  19,  1898;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the-  city  and  county  of  New  York, 
entered  upon  an  order  made  August  23,  1893,  which  over- 
ruled plaintiffs  exceptions  and  directed  judgment  in  favor 
of  defendant  to  be  entered  upon  a  verdict  directed  by  the 
court. 

This  action  was  brought  by  plaintiff  as  substituted  assignee 
for  the  benefit  of  the  creditors  of  the  North  River  Lumber 
Company,  to  recover  from  defendant  the  value  of  certain 
property  levied  on  by  him  as  sheriflE  of  the  county  of  New 
York,  by  virtue  of  certain  attachments  against  the  corporation. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Oibson  Putzel  for  appellant.  Unless  prevented  by  statute, 
any  corporation,  whether  foreign  or  domestic,  has  the  right 
and  power  to  make  an  assignment  for  the  benefit  of  creditors, 
(Wait  on  Insol.  Corp.  133.)  Section  4,  chapter  18,  title  4  of 
part  1  of  the  Revised  Statutes  does  not  apply  to  assignments 
made  in  this  state  by  foreign  corporations.  {Coates  v.  Doii- 
neU,  94  N.  Y.  168 ;  WUUnson  v.  Binet^le,  41  N.  J.  Eq.  651.) 
The  words  of  the  statute,  "  any  incorporated  company,"  must, 
in  the  absence  of  all  definition,  be  presumed  only  to  refer  to 
domestic  corporations.  (Laws  of  1890,  chap.  553 ;  White  v. 
Howard,  46  N.  Y.  144.)  The  board  of  directors  of  the  North 
River  Lumber  Company  had  authority  to  make  an  assignment 
for  the  benefit  of  creditors,  and  it  was  not  necessary  that  the 
consent  of  the  stockholders  should  be  first  obtained.  {Helch- 
wold  V.  a  Hotel,  106  111.  461 ;  Sargent  v.  Wehst^,  13  Mete. 
497 ;  De  Camp  v.  Alwa/rd,  52  Ind.  473 ;  Dam^  v.  Bank  of 
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the  Zr.  S.,  5  W.  &  S.  223 ;  A.  0.  Co.  v.  iT.  A.  0.  cfe  M.  Co., 
66  Penn.  St.  375 ;  Kent  v.  Q.  M.  Co.,  78  K  Y.  159 ;  Bever^ 
idge  v.  If.  Y.  E.  Co.,  112  id.  1.)  It  is  not  a  legitimate  pre- 
sumption that  the  statute  laws  of  other  states  are  similar  to 
our  laws.  On  the  contrary,  the  presumption  is  that  the  com- 
mon law  prevails  there.  {AheU  v.  Douglas,  4  Den.  305 ;  F. 
N.  Bwak  V.  F.  N.  Bank,  77  N.  T.  331 ;  Throop  v.  Hatch,  3 
Abb.  Pr.  27 ;  People  ex  rel.  v.  Brady,  56  K  Y.  191 ;  Leon- 
ard V.  C.  S.  Co.,  84  id.  53 ;  9  Daly,  152.;  46  Hun,  469 ;  34 
id.  167.)  The  decisions  of  the  Court  of  Appeals  declaring 
that  the  act  of  1850,  prohibiting  a  corporation  from  setting  up 
the  defense  of  usury,  applied  to  foreign  corporations,  do  not 
avail  the  respondent  in  this  controversy.  {Boaa  v.  Butter- 
JUld,  33  N.  Y.  665.) 

S.  F.  Knedamd  for  respondent.  The  president  and 
secretary  of  the  defendant  corporation  had  no  implied 
authority,  either  with  or  without  the  assent  of  the  board  of 
trustees,  to  make  a  general  assignment  for  the  benefit  of  its 
creditors  of  the  property  of  the  corporation.  {People  v.  Bal- 
lard, 56  Hun,  125;  Allot  v.  A.  11.  R.  Co.,  33  Barb.  578; 
Frothmghum  v.  Barney,  6  Hun,  372 ;  Taylor  v.  Earl,  8  id. 
1 ;  Blatchford  v.  Boas,  54  Barb.  42 ;  M.,  etc.,  B.  Co.  v.  M., 
etc.,  Co.,  14  Abb.  [N.  C]  108 ;  Copelamd  v.  C.  G.  Co.,  61 
Barb.  60 ;  Stm^ms  v.  i?.,  etc,  B.  B.  Co.,  29  Vt.  545  ;  N.  O., 
etc.,  B.  B.  Co.  V.  Harris,  27  Miss.  517 ;  B.  Co.  v.  AUerton, 
18  Wall.  233.)  An  insolvent  corporation,  either  domestic  or 
foreign,  cannot,  under  the  laws  of  this  state,  make  a  valid 
assignment.  {Zea/vitt  v.  Curtis,  15  N.  Y.  9 ;  S.  L.  L  <&  T. 
Co.  V.  Packer,  17  id.  52 ;  Bosa  v.  Butterjield,  33  id.  665 ; 
People  V.  Formosa,  131  id.  478.)  If  the  prohibition  of  the 
statute  could  be  lield  not  to  include  foreign  corporations,  then 
the  law  of  the  situs  must  govern,  and  the  assignment  herein, 
being  in  violation  of  a  positive  rule  of  such  law,  be  held  void. 
(2  Kent's  Comm.  455 ;  Story  on  Confl,  of  Laws,  §  383 ;  Han- 
ford  V.  Paine,  32  Vt.  442-456  ;  Mumford  v.  Canty,  50  111. 
375 ;   Edgerhj  v.  Bush,  81  K.  Y.  199-203  ;    Guillander  v. 
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Powell^  35  id.  657 ;  Smedley  v.  Stnith^  15  Dalj,  421 ;  Warner 
V.  Jaffray,  96  N.  Y.  248,  254  ;  Cole  v.  M.  L  Co.,  133  id,  164.) 
A  corporation  must  close  its  career  in  its  own  domicile. 
{diver  V.  W,  If.  C.  M.  Co.,  10  N.  Y.  Supp.  771.)  The 
General  Assignment  Act  does  not  apply  to  corporations. 
{Nicholson  v.  Leavitt,  6  N.  Y.  510.)  The  court  never 
acqi  ire  1  jurisdiction  to  make  the  orders  of  August  12,  1891, 
and  {September  10,  1891,  in  the  absence  of  any  proof  before 
it  that  the  several  requirements  as  to  service  of  notice  of 
application  to  remove  assignee  has  been  complied  with.  And 
as  no  such  proof  existed,  the  said  several  orders  were  nullities 
and  vested  no  title  in  plaintiff  to  the  property  in  suit.  (Laws 
of  1877,  chap.  446,  §§  3,  6 ;  Laws  of  1878,  chap.  318.) 

Peckham,  J.  The  North  River  Lumber  Company  was  a 
company  incorporated  under  the  laws  of  New  Jersey,  and 
transacting  its  business  in  the  city  of  New  York.  On  the 
24th  of  February,  1891,  the  corporation  made  in  this  state  a 
general  assignment  to  the  predecessor  of  the  plaintiff  of  all  its 
property  for  the  benefit  of  its  creditors  and  without  any 
preferences. 

Subsequent  to  the  assignment  certain  of  its  creditors  com- 
menced actions  against  it  to  recover  the  amounts  of  their  debts 
respectively,  and  in  those  actions  attachments  were  issued  and 
delivered  to  the  defendant,  who  was  the  sheriff  of  New  York 
county,  and  he  subsequently  levied  by  virtue  of  such  attach- 
ments upon  property  which  was  alleged  to  belong  to  the 
corporation. 

The  plaintiff  as  its  general  assignee  has  commenced  this 
action  to  recover  from  the  defendant  the  value  of  the  property 
thus  levied  on  by  him.  The  question  turns  upon  the  validity 
of  the  general  assignment  of  the  corporation  to  the  plaintiff. 
If  it  were  a  legal  and  valid  act,  it  carried  the  title  to  the  prop- 
erty in  question  to  the  plaintiff,  and  if  not,  then  the  defendant . 
was  justified  in  his  levy.  The  defendant  on  the  trial  objected 
to  evidence  of  the  assignment,  and  urged  as  grounds  for  his 
objection  (1)  that  a  foreign  corporation  cannot,  under  the  laws 
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of  this  state,  while  insolvent  or  in  contemplation  of  insol- 
vency, make  a  general  assignment  for  the  benefit  of  creditors ; 

(2)  that  if  such  corporation  could  make  that  kind  of  an  assign- 
ment it  could  not  make  it  in  the  manner  of  this  instrument, 
viz.,  by  the  signature  of  an  alleged  president  and  secretary ; 

(3)  there  is  no  sufficient  proof  of  any  authority  on  the  part  of 
the  persons  executing  this  assignment  to  make  a  general 
assignment  for  the  benefit  of  creditors. 

The  trial  court  sustained  the  defendant's  objections,  and 
upon  appeal  the  judgment  entered  in  defendant's  favor  was 
affirmed  by  the  General  Term  of  the  New  York  Common 
Pleas.  The  plaintiff  has  appealed  from  such  judgment  of 
affirmance  to  this  court. 

The  defendant's  first  ground  of  objection  must  mean  that 
the  courts  of  this  stiate  will  not  recognize  as  valid,  so  far  as 
respects  property  within  their  jurisdiction,  a  general  assign- 
ment of  its  property,  made  for  the  benefit  of  its  creditors,  by 
an  insolvent  foreign  corporation.  The  law  of  the  domicile  of 
the  foreign  corporation  may  of  course  permit  it,  upon  insol- 
vency, to  assign  all  its  property  to  an  assignee  in  trust  for  its 
creditors,  and  it  also  might  permit  it  to  make  such  an  assign- 
ment through  its  agents,  who  were  at  the  time  domiciled  in  a 
foreign  state.  But  the  state  which  created  the  corporation 
could  not  exercise  jurisdiction  in  another  state  where  the  cor- 
poration might  have  property,  and  in  such  case  the  question 
would  be  one  for  the  state  in  which  the  property  was  situated 
to  determine  as  to  the  validity  of  the  attempted  transfer  of 
title  to  an  assignee.  Assignments  of  personal  property  which 
are  valid  by  the  law  of  the  domicile  of  the  assignor,  are 
generally  recognized  as  valid  by  the  law  of  the  state  where 
the  property  may  be  situated,  unless  they  violate  its  statutory 
law  or  its  known  and  settled  pubHc  policy.  (Cases  cited  in 
Barth  V.  Backus^  decided  by  this  court  in  Nov.,  1893,  and 
not  yet  reported.) 

In  tlie  case  just  cited  we  refused  to  recognize  the  validity 
of  the  assignment  of  a  foreign  corporation  to  a  foreign 
assignee  as  against  those  who  took  title  to  the  property  of  the 

*  Ante,  page  230. 
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assignor  in  this  state  by  virtue  of  proceedings  under  onr 
attachment  laws.  The  refusal  was  based  npon  our  holding 
that  the  law  nnder  which  the  general  assignee  of  the  Wis- 
consin corporation  claimed  title  was  in  effect  a  bankrupt  law 
enacted  by  the  legislature  of  Wisconsin,  and  laws  of  that 
nature  are  within  one  of  the  admitted  exceptions  to  the 
general  rule  which  recognizes  the  validity  of  assignments  of 
personal  property  if  valid  by  the  law  of  the  domicile  of  the 
party  making  them.     (Authorities  in  the  case  cited.) 

There  can  be  no  doubt  that  an  insolvent  corporation  could 
at  conunon  law  make  a  general  assignment  in  trust  to  aa 
assignee  for  the  benefit  of  its  creditors.  {JTaxtun  v.  Bishcp^ 
3  Wend.  13 ;  De  Puyster  v.  Trustees  of  JSt.  Peter's  Churchy 
3  Barb.  Ch.  119,  124 ;  S.  C.  on  appeal,  8  N.  T.  238 ;  2  Mor. 
on  Corp.  §  802  and  note.)  Under  the  law  of  New  Jersey,  in 
which  state  the  corporation  was  created,  its  right  to  make  an 
assignment  of  this  nature  seems  to  be  established.  (  Wilkinn 
son  V.  Bauerle^  41  N.  J.  Eq.  635.)  At  any  rate  no  statute  of 
New  Jersey  prohibiting  such  an  assignment  was  proved  by 
defendant,  and  we  cannot  presume  that  the  common  law  has 
been  altered  in  New  Jersey  upon  this  subject  without  some 
proof  to  that  effect. 

The  assignment  of  property  by  an  insolvent  corporation  for 
the  purpose  of  paying  its  debts  is  a  very  different  action  from 
so  disposing  of  its  property  while  solvent  as  to  make  its  con 
tinned  exercise  of  its  franchises  impossible.    {People  v.  Bal- 
lard, 134  N.  T.  269,  294.) 

The  Ballard  case  was  subsequently  brought  to  the  attention 
of  this  court  on  a  motion  for  a  re-argument  upon  the  question 
whether  such  a  sale  or  transfer  of  property  as  appeared  to  have 
been  made  by  the  corporation  was  not  valid  upon  the  ground 
tliat  the  corporation  could  not  operate  the  business  except  at  a 
loss,  and  it  was  not  bound  to  do  that.  (136  N.  Y.  639.)  The 
question  was  left  open  for  the  reason  mentioned  in  the  opinion 
given  upon  denying  the  motion.  The  case  is  no  authority  for 
the  proposition  that  an  insolvent  corporation  cannot  make  a 
general  assignment  for  the  benefit  of  creditors. 


1894.]  Vanderpoel  v.  Gorman.  569 


N.  Y.  Rep.]         Opinion  of  the  Court,  per  Pbceham,  J. 

As  the  common  law  permitfi  such  an  assignment  and  the 
state  of  New  Jersey  also  permits  it,  and  as  it  does  not  appear 
that  the  charter  or  by-laws  of  this  particular  corporation  pro- 
hibit it,  we  are  left  to  the  question  whether  there  is  any  statute 
or  public  policy  in  this  state  which  would  be  violated  if  the 
courts  should  recognize  the  validity  of  an  instrument  good  at 
common  law  and  good  in  the  state  which  created  the  corporation. 

The  power  of  the  legislature  to  impose  terms  upon  a  foreign 
corporation  as  a  condition  for  granting  it  leave  to  do  business 
within  another  state  is  admitted.  {Paul  v.  Virginia^  8  Wall. 
168 ;  Liverpool  Ins,  Co.  v.  MassachusettSy  10  id.  566.) 

The  sole  question  now  is  as  to  what  has  been  tlie  legislative 
action  of  this  state  upon  this  subject.  The  defendant  alleges 
that  there  is  a  statute  of  this  state  which  prohibits  such  act  on 
the  part  of  a  foreign  corporation.  The  statute  referred  to  is 
chapter  564  of  the  Laws  of  1890,  sec.  48.  (Session  Laws,  p. 
1075.)  It  is,  in  substance,  the  same  as  section  4,  title  4,  article 
3,  ch.  18,  part  1  of  the  Revised  Statutes  (1  E.  S.  603,  §  4), 
after  its  amendment  by  subdivision  4  of  section  1  of  chapter 
245  of  the  Laws  of  1880.  It  provides,  among  other  things, 
that  no  corporation  shall  make  any  transfer  or  assignment  to 
any  person  whatever  in  contemplation  of  its  insolvency,  and 
every  such  assignment  is  declared  to  be.  void.  We  have  no 
doubt  that  this  section  ref  ei*s  solely  to  domestic  corporations. 
The  whole  of  the  chapter  from  which  the  section  is  taken  is, 
in  substance,  a  revision  of  the  law  relating  to  certain  classes  of 
corporations  as  contained  in  the  Revised  Statutes  and  their 
amendments,  and  it  is  plain  that  those  statutes  generally,  if 
not  in  every  provision,  referred  to  domestic  corporations  only. 
This  opinion  is  arrived  at  by  a  reference  to  the  whole  subject- 
matter  treated  of  in  this  portion  of  the  Revised  Statutes,  and 
it  becomes  apparent,  from  a  perusal  of  those  general  provis- 
ions, that  the  statutes  were  designed  for  the  government  and 
regulation  of  corporations  created  by  this  state. 

When  the  language  used  in  the  particular  section  is  referred 
to  it  becomes  stiU  more  apparent  that  it  is  only  applicable  to 
domestic  corporations. 
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The  legislature  declares,  as  above  stated,  that  certain  trans- 
fers or  assignments  made  by  the  corporation  shall  be  void. 
What  power  had  the  legislature  to  enact  any  such  provision 
as  to  a  foreign  corporation  ?  There  is  nothing  in  the  section 
limiting  its  scope  and  effect  to  such  property  as  the  foreign 
corporation  might  have  within  this  State.  It  is  a  broad  enact- 
ment affecting  every  assignment  made  by  a  corporation  under 
the  circumstances  mentioned.  Can  it  be  supposed  that  the 
legislature  had  in  mind  a  foreign  corporation  and  intended  to 
assume  a  jurisdiction  to  declare  such  an  act,  even  when  done 
outside  this  state,  and  in  respect  to  property  also  outside  of  its 
boundaries,  to  be  void  and  of  no  effect  ?  This  cannot  be  sup- 
posed, for  we  cannot  impute  to  the  legislature  such  ignorance 
upon  the  subject  of  its  inability  to  give  extra-territorial  effect 
to  its  own  laws.  And  if  it  had  foreign  corpoiations  in  mind 
when  proposing  to  legislate  upon  the  subject,  and  knew  it 
could  not  affect  the  validity  of  such  transfers  outside  this 
state,  and  intended  to  provide  that  such  transfers  should  not 
carry  the  title  to  property  of  the  corporation  held  within  this 
state  and  subject  to  our  jurisdiction,  it  must  be  clear  that 
language  somewhat  appropriate  to  express  such  pui'pose  would 
have  been  used.  The  language  actually  used  was  neither  apt 
nor  pertinent  for  this  purpose.  It  is  both  appropriate  and 
pertinent  when  applied  to  domestic  corporations  only. 

The  language  of  the  section  clearly  implies  full  and  com- 
plete jurisdiction  over  the  whole  subject-matter.  It  implies 
the  right  to  forbid  absolutely.  It  also  implies  the  right  to 
declare  the  consequences  of  a  violation  of  the  prohibition,  not 
in  regard  to  some  particular  property,  but  generally  and  abso- 
lutely. The  legislature  has  such  jurisdiction  in  the  case  of 
domestic  corporations,  while  in  the  case  of  foreign  corpora- 
tions it  has  not.  To  render  the  section  applicable  to  foreign 
corporations  would  be  to  discard  the  plain  meaning  of  the 
language  used.  The  provisions  of  the  Revised  Statutes  (1  E. 
S.  591,  §  9),  as  to  transfers  by  a  corporation  when  insolvent  or 
in  contemplation  of  insolvency,  prohibiting  them  when  made 
with  intent  to  give  preferences,  etc.,  were  said  to  apply  only  to 
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domestic  corporations.  {Coats  v.  DonfieU^  94  N.  Y.  168.) 
We  have  no  doubt  of  the  correctness  of  the  statement.  The 
same  reasons  are  applicable  in  botli  cases,  and  if  section  9  do 
not  apply  to  foreign  corporations,  nothing  can  be  found  in  the 
language  of  section  48  of  the  Laws  of  1890  (cited  supra) 
which  would  extend  it  to  other  than  domestic  corporations.  As 
the  prohibition  is  not  contained  in  any  statute  of  the  state,  we 
are  unable  to  discover  any  public  policy  of  the  state  which 
would  stand  in  lieu  of  a  positive  statute,  and  prohibit  our 
recognition  of  the  validity  of  this  transfer. 

It  is  urged  that  such  a  policy  is  to  be  found  in  this  same 
statute,  even  though  it  in  terms  applies  only  to  domestic 
corporations. 

The  argument  is  that  if  the  state  refuses  to  its  own  cor- 
porations the  privilege  of  making  such  an  assignment,  it  surely 
cannot  be  consistent  with  its  policy  to  permit  the  exercise  of 
the  same  privilege  by  a  foreign  corporation.  The  statute 
while  only  applicable  to  domestic  corporations  is  thus  used  as 
evidence  of  the  public  policy  of  the  state  with  regard  to 
foreign  corporations.  If  it  were  a  question  of  the  simple 
grant  of  a  privilege,  it  may  well  be  that  what  this  state  denied 
to  its  own  corporations  it  would  not  grant  to  those  from  a 
foreign  state.  It  is  not,  however,  the  mere  question  of  the 
exercise  of  a  certain  privilege  which  is  to  be  affirmatively 
granted  in  order  to  exist.  The  right  to  make  such  an  assign- 
ment exists  inherently  in  all  corporations  unless  specially  for- 
bidden. In  regard  to  domestic  corporations  it  has  been 
specially  forbidden.  Does  that  prohibition  furnish  any  legiti- 
mate evidence  of  the  existence  of  a  public  policy  in  this  state 
which  forbids  in  the  case  of  a  foreign  corporation  the  exercise 
of  this  inherent  right  ?  It  seems  to  us  that  it  does  not.  The 
two  kinds  of  a  corporation,  domestic  and  foreign,  stand  with 
reference  to  this  subject  in  very  different  circumstances  and 
positions  towards  the  state.  What  might  be  proper  or  neces- 
sary in  one  case  might  be  wholly  inappropriate  or  impossible 
of  complete  execution  in  the  other.  As  to  domestic  cor- 
porations we  assume  certain  responsibilities  arising  out  of  the 
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very  Kberty  given  by  the  state  for  their  creation  or  formatiim. 
We  provide  for  their  birth,  for  their  regulation  and  govern- 
ment during  life  and  for  their  death.  Upon  their  dissolution, 
which  no  other  power  than  the  state  itself,  acting  through  its 
legislature  or  its  courts,  can  pronounce,  the  whole  power  of 
tlie  corporation  ceases  and  the  property  which  the  corporation 
leaves  passes  under  the  dominion  of  the  sovereignty  which 
created  it.  Responsible  for  its  creation,  for  its  government 
and  for  its  death,  the  state  has  assumed  in  such  cases  complete 
and  full  jurisdiction  over  the  corporation  and  its  property, 
and,  accordingly,  the  state  has  in  a  series  of  statutory  pro- 
visions made  certain  that  the  corporate  property  shall  be  dis- 
tributed in  accordance  with  its  own  ideas  of  justice.  On  the 
other  hand,  in  the  case  of  a  foreign  corporation,  the  same  kind 
of  responsibility  does  not  obtain.  Our  courts  cannot  dissolve 
it,  nor  can  we,  by  virtue  of  our  laws,  in  any  way  affect  ita 
property  situated  outside  of  the  state,  nor  call  it  to  any 
account  therefor.  Hence,  while  as  to  a  domestic  corporation 
we  provide  for  the  distribution  of  its  property  equally  to  all 
its  creditoi-s,  foreigners  as  well  as  residents,  we  could  as  to  a 
foreign  corporation  simply  affect  the  property  which  it  had 
in  this  state. 

It  is  true  that  even  with  regard  to  a  domestic  corporation 
we  cannot  give  an  extra-territorial  effect  to  our  laws.  Prop- 
erty of  a  domestic  corporation,  situated  outside  of  the  state, 
would  not  be  subject  to  our  jurisdiction.  In  such  case,  how- 
ever, the  principle  of  comity  operates,  and  we  should  expect 
recognition  of  the  validity  of  a  disposition  of  the  personal 
property  of  a  domestic  corporation  situated  outside  the  state, 
provided  it  was  valid  by  our  law,  unless  it  were  subject  to 
some  of  the  well-known  exceptions  to  such  recognirion.  As 
to  a  foreign  corporation  with  property  here,  if  we  refused  to 
recognize  as  valid  the  disposition  made  of  its  property  within 
this  state,  it  would  probably  in  that  case  remain  subject  to  be 
seized  by  the  vigilant  creditor,  resident  or  non-resident,  and  a 
preference  be  thus  obtained  which  is  at  war  with  the  policy  of 
our  state  as  to  domestic  corporations. 
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It  is  thiig  seen  that  there  are  diflferences  of  a  marked  char- 
acter between  a  domestic  and  a  foreign  corporation  in  relation 
to  this  subject.  The  differences  are  so  marked  that  the  statute 
regarding  domestic  corporations  can  furnish  no  proof  as  to  the 
existence  of  a  public  policy  which,  in  the  case  of  foreign  cor- 
porations, should  stand  in  the  place  of  and  be  equivalent  to 
that  statute. 

Again,  this  assignment  is  valid  by  the  law  of  New  Jersey, 
which  is  the  domicile  of  the  corporation.  It  provides  for  an 
equal  distribution  of  all  the  property  of  the  corporation  among 
all  of  its  creditors,  being  in  this  respect  in  entire  conformity 
with  our  own  policy  regarding  the  distribution  of  the  property 
of  insolvent  domestic  corporations.  Is  not  the  argument  quite 
strong  under  such  circumstances  which  favors  the  application 
of  the  general  rule  that  an  assignment  of  personal  property, 
valid  by  the  law  of  the  domicile  of  the  owner,  will  be  recog- 
nized as  vaUd  everywhere  ?  Can  it  be  said  in  such  a  case  tliat 
the  interests  of  our  own  citizens  are  in  any  manner  neglected 
by  their  own  state  when  they  are  to  share  equally  in  the  assets 
with  all  the  other  creditors  of  the  corporation  ?  If  it  were  a 
domestic  corporation  they  would  get  no  more  than  an  equal 
rate  of  division.  Can  they  be  said  to  be  legally  harmed  when 
they  get  the  same  rate  of  division  under  such  an  assignment! 
Are  we  not  in  such  case  only  following  the  general  doctrine 
which  refers  the  validity  of  the  transfer  of  personal  property 
to  the  law  of  the  domicile  of  its  owner  i  It  is  true  that  the 
assignment  in  this  case  was  made  by  the  corporation  through 
its  officers  in  New  York,  where  it  was  doing  business,  but 
nevertheless  it  was  a  New  Jersey  corporation,  and  the  assign- 
ment was  valid  by  the  law  of  that  state.  Whether,  if  the  law 
of  New  Jersey  prohibited  such  an  assignment,  and  it  was  then 
executed  under  the  same  circumstances  in  this  state,  it  would 
be  valid  here,  is  a  question  not  involved  in  this  case,  and, 
therefore,  neither  discussed  nor  decided. 

It  is  said  that  our  own  creditors,  that  is,  I  suppose,  those  who 
reside  in  this  state,  may  in  this  manner  be  defeated  of  satis- 
faction of  their  debts  by  the  participation  of  foreign  creditors 
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in  the  only  accessible  funds  of  the  insolvent  company.  We 
have  seen  that  our  policy  is  just  such  a  participation  with 
regard  to  creditors  of  a  domestic  corporation.  Why  should 
we  find  fault  with  such  a  result  in  the  other  case  ?  The  Gen- 
eral Term  of  the  Supreme  Court  in  the  first  department  has 
decided  that  the  statute,  in  relation  to  a  transfer  of  any  part 
of  its  property  by  a  corporation  in  contemplation  of  insolvency 
and  for  the  purpose  of  giving  preferences,  does  not  apply  to 
a  foreign  corporation.     {Lane  v.  Wlieelvyrighty  69  Hun,  180.) 

The  same  question  is  touched  upon,  although  perhaps  not 
necessarily  decided  in  Coates  v.  DonneU  {supra).  In  that  case 
the  agreement  for  the  lien  was  made  at  the  same  time  and  as 
part  of  the  agreement  to  make  the  advances,  and  such  agree- 
ment was  held  valid.  It  was  added,  however,  that  if  the  act 
were  regarded  as  the  giving  of  a  preference  by  a  failing 
debtor,  it  was  good  because  the  law  against  preferences  by  an 
insolvent  corporation  did  not  apply  to  a  foreign  one. 

Here  there  is  no  preference,  and,  hence,  there  is  no  occasion 
to  examine  the  Coatea  case  to  see  if  the  question  of  a  prefer- 
ence in  contemplation  of  insolvency  was  involved  and  decided 
in  it.  It  may  be  that  there  is  no  difference  in  principle  between 
an  assignment  of  part  of  the  property  of  a  corporation  to  a 
creditor  as  a  preferred  payment  of  its  debt  to  him  and  a  general 
assignment  of  all  its  property  to  an  assignee  for  the  benefit  of 
creditors  and  giving  preferences,  and  that  if  the  former  be 
valid  the  latter  must  also  be  good.  In  regard  to  such  a  gen- 
eral assignment  it  has  been  urged  that  it  ought  to  be  held 
invalid  because  of  the  fact  that  the  property  of  a  corporation  is 
a  trust  fund  for  the  benefit  of  creditors,  and  that  any  creditor 
ought  to  have  the  right  to  resort  to  chancery  to  compel  the 
application  of  this  trust  fund  pro  rata  for  the  benefit  of  all 
creditors,  upon  the  principle  that  equality  is  equity. 

As  the  question  does  not  arise  in  this  case  it  is  unnecessary 
to  further  pursue  the  inquiry. 

The  counsel  for  the  defendant  cites  the  statute  prohibiting  a 
corporation  from  setting  up  the  defense  of  usury,  and  he  sug- 
gested that  it  has  been  held  to  include  foreign  corporations. 
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{Life  Ins.  Co.  v.  Packer,  17  N.  Y.  62.)  There  is  no  doubt 
that  it  was  so  intended  and  the  language  is  apt  and  appropriate 
to  express  the  idea.  Tlie  legislature  had  perfect  and  complete 
control  in  such  respect  over  the  foreign  as  well  as  over  the 
domestic  corporation,  and  there  was  no  reason  for  denying  to 
the  statute  its  natural  meaning,  which  would  include  a  foreign 
corporation  when  suing  or  being  sued  in  the  courts  of  this 
state.  The  case  of  In  re  Estate  of  Prime  (136  N.  Y.  347)  is 
an  authority  in  favor  of  the  view  here  taken.  It  is  there 
stated  that  generally  a  statute  giving  powers  and  privileges  to 
corporations  must,  in  the  absence  of  plain  indications  to  the 
contrary,  be  held  to  apply  only  to  domestic  corporations. 
The  remark  was  made  in  the  case  that  a  general  law  of  the 
state  prohibiting  corporations  from  exercising  particular 
powers  would  operate  upon  foreign  corporations,  not  because 
the  act  ex  proprio  vigore  would  bind  such  a  corporation, 
but  for  the  reason  that  the  exercise  of  such  a  power  by  the 
foreign  corporation  would  violate  the  public  policy  of  the 
state  indicated  by  the  general  restraint  imposed  upon  our  own 
corporations.  Considering  the  question  which  was  under  dis- 
cussion and  the  facts  which  called  forth  the  remark,  it  is 
entirely  plain  that  the  proposition  as  really  intended  is  per- 
fectly sound. 

If  the  exercise  of  certain  powers  by  a  foreign  corporation  in 
this  state  would  violate  our  public  policy,  there  is  no  doubt 
that  the  corporation  could  not  here  legally  exercise  such 
powers,  and  the  fact  that  it  did  violate  our  public  policy  might 
in  many  cases  be  proved  by  our  statute  in  regard  to  our  own 
corporations.  But  it  was  not  intended  to  assert  that  in  all 
cases  where  a  statute  did  prohibit  corporations  from  doing 
certain  things,  it  necessarily  included  foreign  corporations,  or 
that  such  corporations  could  not  thereafter  exercise  any 
power  prohibited  to  a  domestic  corporation,  because  in  such 
case  its  exercise  by  a  foreign  corporation  would  be  a  violation 
of  a  public  policy  evidenced  by  the  statute.  I  think  I  have 
shown  in  the  case  at  bar  that  the  difference  between  the  two 
classes  of  corporations,  with  reference  to  the  thing  prohibited 
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to  the  domestic  corporation,  precludes  this  kind  of  proof  of  a 
public  policy  in  this  state  upon  this  subject  with  regard  to  a 
foreign  corporation.  We  think  there  is  no  such  public  policy, 
and  so  far  as  this  ground  is  concerned,  we  have  no  doubt  that 
the  assignment  is  valid. 

As  to  the  other  grounds  of  invalidity,  we  are  of  the  opinion 
tliat  there  is  nothing  in  them.  The  corporation  liad  the 
power  to  make  an  assignment.  It  was  a  corporate  act  and 
neither  the  statute  nor  any  by-law,  so  far  as  the  record  shows, 
provided  that  it  should  be  otherwise  done  than  by  the  presi- 
dent and  secretary  or  treasurer,  under  the  authority  of  the 
board  of  directors.  This  sufficiently  appears  to  have  been  00 
done  and  that  is  enough.  {Beveridge  v.  Elevated  jRailroad 
Co.,  112  N.  Y.  1.) 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur,  except  Babtlett,  J.,  not  sitting. 

Judgment  reversed. 


Fbedebiok    J.  Lancaster,  Plaintiff,  v.    The    Ahstebdak 
Improvement  Company,  Defendant. 

It  is  not  the  public  policy  of  this  state  to  prevent  foreign  corporations 
from  acquiring  and  holding  real  property  here,  if  required  for  the  trans- 
action of  any  lawful  business. 

Under  the  General  Corporation  Law  of  this  state  (Chap.  687,  Laws  of 
18d2),  every  foreign  stock  corporation  that  has  filed  the  necessary 
papers  and  procured  the  certificate  of  the  secretary  of  state  required  by 
the  act  (§  15)  is  accorded  the  same  right  to  transact  business  here 
as  domestic  corporations. 

The  right  thus  given  to  a  foreign  corporation,  so  far  as  it  relates  to  the  pur- 
chase and  sale  of  lands,  is  not  limited  by  the  provisions  of  said  act 
(§§  17,  18),  authorizing  such  a  corporation  to  purchase  at  a  sale  under 
foreclosure  or  on  execution  and  to  hold  the  land  purchased  for  not 
exceeding  five  years,  and  to  acquire  such  real  property  as  may  be  neces- 
sary for  its  corporate  purposes  in  the  transaction  of  its  business  here. 

The  fact  that  special  enabling  ac^>s  have  been  procured  in  particular  < 
does  not  necessarily  disprove  the  general  right. 
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Where  a  corporation  is  regularly  organized  in  and  under  the  laws  of 
another  state,  the  facts  that  its  incorporators  are  citizens  of  this  state 
and  that  it  has  its  principal  office  and  conducts  its  business  here  do  not 
affect  the  validity  of  its  organization,  or  exclude  it  from  recognition  by 
the  courts  of  this  state. 

Where  such  a  corporation  has  filed  a  certificate  of  incorporation  as 
required  by  the  laws  of  its  state,  and  has  complied  with  the  pro- 
visions of  the  law  of  this  state,  it  is  a  corporation  de  facto,  and  any  ques* 
tion  as  to  its  right  tc  transact  business  here,  because  of  alleged  irregu- 
larities in  its  organization,  may  not  be  raised  by  one  dealing  with  it. 

Ji  seems  that  under  the  Corporation  Law  of  the  state  of  New  Jersey  a  cor- 
poration may  be  organized  for  the  purpose  of  purchasing,  selling  and 
improving  real  estate. 

A  corporation  organized  in  that  state  for  such  a  purpose  may  come  into 
this  state  and  transact  its  business  here. 

A  party  who  has  contracted  for  the  purchase  of  land  from  a  corporation, 
having  power  to  purchase  and  sell  land  for  any  purpose,  may  not  raise 
the  question  that  the  vendor,  in  the  transaction  in  question,  has  exceeded 
its  authority. 

Where,  therefore,  defendant,  a  corporation  organized  by  residents  of  this 
state  in  and  under  the  laws  of  New  Jersey,  for  the  purpose  of  the  pur- 
chase, improvement  and  sale  of  real  estate,  and  which  had  its  principal 
office  in  this  state,  having  complied  with  said  provisions  of  the  General 
Corporation  Act,  purchased  and  received  a  conveyance  of  land  in  this 
state,  which  it  contracted  to  sell  and  convey  to  plaintiff,  held,  in  the 
absence  of  any  claim  of  defect  in  the  title  save  as  to  the  right  of  defend- 
ant to  convey,  that  its  deed  would  convey  a  good  and  sufficient  title. 

(Argued  December  18,  1893;  decided  January  16,  1894.) 

Cross  appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  October  13,  1893,  which  directed  judgment  in 
favor  of  plaintiff  upon  a  case  submitted  under  section  1279  of 
the  Code  of  Civil  Procedure. 

This  was  a  submission  of  a  controversy  to  the  General  Term 
in  the  first  department  upon  agreed  facts. 

The  Amsterdam  Improvement  Company  was  incorporated, 
under  the  laws  of  the  state  of  Xew  Jersey^in  May,  1891,  by 
five  persons ;  of  whom  one  only  was  a  resident  of  that  state, 
the  others  being  residents  of  this  state.  Its  certificate  of 
incorporation,  filed  that  day,  contained  the  following  article : 

*^  Second.  That  the  places  in  this  state,  where  the  business 
SicKKi^— Vol.  XCV.        73 
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of  such  company  is  to  be  conducted,  are  Jersey  City  and  the 
city  of  Hoboken,  in  tlie  county  of  Hudson.  The  principal 
part  of  the  business  of  said  company  within  this  state  is  to  be 
transacted  at  Jersey  City,  in  the  county  of  Hudson,  and  the 
places  out  of  this  state  where  the  same  is  to  be  conducted ^and 
M^here  the  company  proposes  to  carry  on  operations  are  the 
cities  of  New  York  and  Brooklyn,  in  the  state  of  Xew  York; 
and  that  the  objects  for -which  said  company  is  formed  are  the 
purchase  and  sale  of  real  property,  both  improved  and  unim- 
proved, the  improvement  of  such  property  as  may  be  pur- 
chased, and  which,  when  purchased,  is  unimproved,  the 
exchange  of  property  for  other  property,  the  lending  of 
moneys  upon  first  and  second  mortgages,  secured  by  bonds, 
and  the  purchase  and  sale,  by  assignment  or  otherwise,  of  such 
mortgages  and  bonds.  The  portion  of  the  business  of  said 
company  which  is  to  be  carried  on  out  of  this  state  in  the  said 
cities  of  New  York  and  Brooklyn  will  be  such  as  will  come 
under  the  head  of  the  objects  for  which  this  company  is 
formed.  The  principal  office  or  place  of  business  of  said 
company,  out  of  this  state,  is  the  city  of  New  York,  in  tlje 
county  and  state  of  New  York." 

On  December  2l8t,  1S92,  the  secretary  of  state  of  the  state  of 
New  York  issued  a  certificate,  of  which  the  following  is  a  copy : 

"  State  of  New  York. 
"  Office  of  the  Secretary  of  StatCy  Albany. 

"  It  is  hereby  certified  that  the  Amsterdam  Improvement 
Company,  whici i  appears  from  the  papers  filed  in  this  office  on 
the  twenty-first  day  of  December,  1892,  to  be  a  foreign  stock 
corporation,  organized  and  existing  under  the  laws  of  the  state 
of  New  Jersey,  has  complied  with  all  the  requirements  of  law 
to  authorize  it  to  do  business  in  this  state,  and  that  the  business 
of  such  corporation  to  be  carried  on  in  this  state  is  such  aa 
may  be  lawfully  /;arried  on  by  a  corporation  incorporated 
under  the  laws  of  this  state,  for  such  or  similar  business." 

The  statute  under  which  this  company  was  incorporated 
provided  that :  "  It  shall  be  lawful  for  three  or  more  persona 
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to  associate  themselves  into  a  company  to  carry  on  any  kind  of 
manufacturing,  mining,  chemical,  trading  or  agricultural  busi- 
ness, agricultural  fairs  and  exhibitions  for  the  encouragement 
of  competition  in  agriculture,  horticulture,  breed  of  stock  and 
development  of  speed  in  horses,  the  transportation  of  goods, 
merchandise  or  passengers  upon  land  or  water,  inland  naviga- . 
tion,  the  building  of  houses,  vessels,  wharves  or  docks,  or  other 
mechanical  business,  the  reclamation  and  improvement  of  sub- 
merged lands,  the  improvement  and  sale  of  lands,"  etc. 

This  statute  also  provided  that  corporations  shall  have  the 
power  "  To  hold,  purchase  and  convey  such  real  and  personal 
property  as  the  purposes  of  the  corporation  shall  require,  not 
exceeding  the  amount  limited  in  its  charter,  and  all  other  real 
estate  which  shall  have  been  h&na  fide  mortgaged  to  the  said 
company  by  way  of  security,  or  conveyed  to  them  in  satisfac- 
tion of  debts  previously  contracted  in  the  course  of  dealings, 
or  purchased  at  sales  upon  judgment  or  decree  which  shall  be 
obtained  for  such  debts." 

Other  provisions  authorized  a  company  organized  under  the 
statute  to  carry  on  a  part  of  its  business,  and  to  have  oflSces 
out  of  the  state,  and  that  "  they  may  hold,  purchase  and  con- 
vey real  and  pereonal  property  out  of  the  state,  the  same  as  if 
such  real  and  personal  property  were  situated  in  the  state  of 
New  Jersey,  provided  that  the  certificate  of  organization  shall 
state,"  etc.,  etc.  Another  provision  authorized  any  New 
Jersey  corporation,  incorporated  under  any  general  or  special 
act,  to  conduct  its  business  outside  the  state. 

May  23d,  1891,  Arthur  P.  Smith  was  the  owner  of  a  lot  of 
vacant  and  unimproved  land  in  the  city  of  New  York,  which, 
by  a  deed  dated  that  day  and  duly  recorded  May  25th,  1891, 
he  conveyed  to  the  defendant.  On  the  15th  day  of  January, 
1893,  the  plaintiff  and  the  defendant  entered  into  a  written 
contract  whereby  they  agreed  to  exchange  said  lot  of  land  for 
another  lot  of  land  owned  by  the  plaintiff.  The  land  of  the 
plaintiff  was  valued  at  $72,000,  and  the  land  of  the  defendant 
at  $49,500,  and  the  difference,  |ij|^500,  the  defendant  agreed 
to  pay  to  the  plaintiff  at  the  times  and  in  the  manner  specified 
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in  the  contract.  It  was  agreed  that  the  deeds  should  be 
exchanged  at  a  place  named  on  or  before  February  15th,  1893. 
Pursuant  to  said  contract  the  defendant  executed  a  deed  in 
due  form  by  which  it  assumed  to  convey  the  premises  to  the 
plaintiff. 

It  is  conceded  that  the  defendant  has  done  no  business  in 
the  state  of  New  Jersey,  and  that  the  only  business  or  trans- 
actions in  which  it  has  been  engaged  since  its  organization,  have 
been  carried  on  in  the  city  and  county  of  New  York. 

The  following  question  was  submitted  to  the  General  Term : 
"  Whether  said  defendant,  the  Amsterdam  Improvement  Com- 
pany, possessed,  and  has  conveyed  to  Frederick  J.  Lancaster, 
the  plaintiff  herein,  a  good  and  sufBcient  title  to  the  premises 
described  in  said  contract  and  deed."  That  court  has  adjudged 
that  the  defendant's  deed  did  not  convey  to  the  plaintiff  a 
good  title,  and  that  its  title  was  subject  to  the  right,  title  and 
interest  of  the  People  of  the  state,  whose  title  was,  at  the 
time  of  the  execution  and  delivery  of  the  deed,  superior  and 
prior  to  that  of  the  defendant. 

Thomas  P.  Basaford  for  plaintiff.  The  defendant  could 
not  enter  into  a  transaction  similar  to  the  one  it  has  attempted 
to  enter  into  with  plaintiff,  even  if  the  land  attempted  to  be 
transferred  were  located  in  the  state  of  New  Jersey.  {Pinch 
ney  v.  Burrage^  2  Vroom,  21.)  The  defendant,  a  New  Jersey 
corporation,  cannot  lawfully  operate  ad  libitum  in  real  estate 
located  within  the  state  of  New  York.  {Jackson  v.  Ingra- 
Kamh^  4  Johns.  182 ;  Story  on  Conflict  of  Laws,  363 ;  Carroll 
v.  St.  Louis,  67  HI.  568 ;  Deinarest  v.  Flack,  128  N.  Y.  218 ; 
Plimpton  V.  Bigelow,  93  id.  592 ;  Bard  v.  Poole,  12  id.  507 ; 
American  Union  v.  Yost,  101  U.  S.  352.)  If  defendant  con- 
travened the  public  policy  of  this  state  in  attempting  to  deal 
in  real  estate  ad  lihituin  within  the  state  of  New  York,  its 
acts  were  null  and  void,  and  it  never  became  vested  with  any 
title  to  the  plot  of  land  it  agreed  to  convey  to  plaintiff. 
{Hunt  V.  Knickerbocker,  5  Johns.  327 ;  Bank  v.  Niles,  1 
Dong.  401 ;  Runyan  v.  Coster,  14  Pet.  122 ;  In  re  McQraWj 
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Ill  N.  Y.  97.)  The  defendant  acquired  no  title  through  the 
deed  taken  from  its  grantor,  but  the  title  vested  in  the  indi- 
vidual members  of  the  corporation.  {Ilill  v.  Beach^  12  N. 
J.  Eq.  31,  35 ;  Spelling  on  Priv.  Corp.  §  90,  p.  110 ;  E.  R. 
Co.  V.  State,  etc.,  31  N.  J.  L.  631,  544 ;  K  Mills  v.  Alston, 
15  S.  W.  Eep.  200 ;  Murfree  on  Foreign  Corp.  §  4.)  If 
defendant  took  a  title  to  the  One  Hundi'ed  and  Eighteenth 
street  lots  that  was  defeasible  in  its  hands,  the  same  became 
indefeasible  in  the  hands  of  its  grantee,  the  plaintiff.  (Laws 
of  1892,  chap.  677,  §  1 ;  People  v.  TrinUy  Church,  22  N.  Y. 
44.) 

Louis  Marshall  and  Hugo  S,  Ma<ik  for  defendant.  The 
Amsterdam  Improvement  Company  is  a  legally  incorporated 
entity  under  the  laws  of  the  state  of  New  Jersey,  having  the 
power  thereunder  of  dealing  in  real  estate,  not  only  within  the 
sovereignty  of  its  creation,  but  also  in  this  state.  (JDen  v.  Gu^ 
tin,  12  N.  J.  L.  42  ;  Smith  v.  Sheehy,  12  Wall.  358  ;  Fritts  v. 
Palmer,  132  U.  S.  282 ;  H.  W.  Co,  v.  Be  Kay,  36  N.  J.  Eq.  548, 
558.)  There  is  nothing  in  the  policy  of  this  state  which  prohibits 
a  corporation  formed  in  another  state,  composed  entirely  of  citi- 
zens of  this  state,  for  the  purpose  of  transacting  business  here, 
from  exercising  its  corporate  powers  within  our  jurisdiction. 
{Demarest  v.  Flack,  128  N.  Y.  205.)  At  common  law  any 
corporation  had  the  power  to  take,  hold  and  convey  real  estate 
for  any  purposes  not  inconsistent  with  those  for  which  it  was 
created.  (1  Washb.  on  Real  Prop.  [4th  ed.]  81 ;  1  Beach  on 
Priv.  Corp.  §  377 ;  hi  re  McGraw,  HI  N.  Y.  93.)  Not  only 
do  our  statutes  fail  to  prohibit  the  defendant  from  carrying 
on  its  business  in  this  state,  and  in  the  course  thereof  to  sell 
and  convey  real  estate  therein,  but  they  expressly  authorize  it 
to  be  done  by  a  foreign  corporation  thus  empowered  by  tlie 
law  of  its  origin.  {Bard  v.  Poole,  12  N.  Y.  505  ;  Demarest 
V.  Flack,  128  id.  214 ;  Stevens  v.  Pratt,  101  111.  206 ;  CoweU 
V.  S.  Co.,  100  U.  S.  55 ;  N,  IL  L,  Co.  v.  TUton,  19  Fed.  Rep. 
73 ;  Mayor,  etc.,  v.  Sands,  105  N.  Y.  210 ;  People  v.  Chapin^ 
Id.  316 ;  White  v.  Howard,  46  id.  144 ;  In  re  Fox,  52  id.  530 ; 
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United  States  v.  Fox,  94  U.  S.  530 ;  Cornm.  v.  JT.  Y.,  Z.  K 
cfe  F.  B,  Co.,  132  Penn.  St.  591.)  Assuming  that  section  17 
of  the  General  Corpomtion  Law  is  to  receive  a  narrow  con- 
struction, the  defendant  was  nevertheless  authorized  to  acquire 
such  real  property  in  tliis  state  as  might  be  necessary  for  its 
corporate  purposes,  and  nothing  appearing  to  indicate  that  the 
property  in  question  was  not  in  fact  necessary  for  that  purpose, 
it  is  to  be  presumed  that  the  transaction  whereby  it  acquired  title 
to  this  property  was  consistent  with  its  charter.  {F.  Z.  <&  T,  Co. 
V.  Curtis,  7  N.  Y.  466 ;  C  C  Bank  v.  liislef/,  19  id.  369 ;  Yat^s 
V.  Va7i  de  Bogart,  56  id.  526 ;  Coicell  v.  S.  Co.,  100  U.  S.  55.) 
Assuming  further  that  under  the  laws  of  this  state  a  foreign 
corporation  like  the  present  has  no  right  to  hold  real  property 
for  speculative  purposes,  yet  having  acquired  title  thereto  for 
a  valuable  consideration,  it  nevertheless  could  convey  a  good 
and  sufficient  title  to  the  plaintiff  before  divestiture  of  its  title 
at  the  instance  of  the  state.  {linni/an  v.  Coster,  14  Pet.  122  ; 
Sheaf e  v.  O'Xeil,  1  Mass.  256 ;  Bradstreet  v.  Oneida  Co.,  13 
Wend.  548  ;  Marshall  v.  Conrad,  5  Call,  364;  JinkinsY. 
Noel,  3  Stew.  [Ala.]  60 ;  MonUjomery  v.  Dor  ion,  7  N.  H. 
475 ;  Foxwell  v.  Craddock,  1  P.  &  H.  250 ;  IlalsUad  v. 
Lake  County,  56  Ind.  363 ;  Marx  v.  McGlynn,  88  X.  T. 
376 ;  Dooley  v.  WoUott,  4  Allen,  406.)  In  no  event  had 
Crawford  such  an  interest  or  ownership  of  the  property  m 
question  as  could  become  the  subject  of  a  lien  in  favor  of  his 
judgment  creditors.  {Greemcood  v.  Marvin,  111  N.  Y.  425; 
Sage  v.  Sherman,  2  id.  417 ;  Chester  v.  Dickerson,  54  id.  91 ; 
Fairchild  v.  Fairchild,  64  id.  471.) 

Gray,  J.  Before  approaching  the  discussion  of  the  princi- 
pal question  in  this  case,  certain  questions  of  subordinate 
importance  may  be  disposed  of,  which  have  been  raised  upon 
the  argument.  One  of  them  relates  to  the  right  of  this  cor- 
poration to  recognition  in  our  courts,  as  affected  by  the  fact 
that  the  incorporators  are,  with  one  exception,  citizens  and 
residents  of  this  state.  Whatever  inferences  can  be  drawn  as 
to  the  motives  which  took  them  into  a  foreign  jurisdiction  to 
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organize  a  corporation  under  its  laws,  I  agree  with  the  General 
Term  that  any  such  question  has  been  once  and  for  all  settled 
by  our  recent  decision  in  the  case  of  Deinarest  v.  Flack  (128 
N.  Y.  205).  It  appeared  in  that  case  that  citizens  of  this 
state  incorporated  under  the  laws  of  "West  Virginia  to  carry 
on  a  certain  business ;  with  the  principal  office  of  the  company 
in  New  York  city,  where  only  it  had  been  conducting  its 
operations.  It  was  claimed  that  these  facts  invalidated  the 
corporation,  and  that  there  was  a  manifest  evasion  of,  and 
fraud  upon,  the  laws  of  the  state.  But  it  was  held  that  they 
constituted  no  reason  for  refusing  recognition  to  the  corpora- 
tion ;  that  there  was  no  essential  difference  between  a  corpo- 
ration formed  under  the  laws  of  a  foreign  state,  the  members 
of  which  were  its  own  citizens,  and  one  so  formed,  the  mem- 
bers of  which  were  citizens  of  our  own  state.  If  our  citizens 
are  attracted  to  other  jurisdictions  for  purposes  of  incorpora- 
tion, because  of  more  favorable  corporation  or  taxation  laws,  I 
cannot  see  in  that  fact,  however,  and  in  whatever  sense,  to  be 
deplored,  any  reason  that  they  should  be  prevented  from 
employing  here  the  corporate  capital  in  the  various  channels 
of  trade  or  manufacture.  That,  as  it  seems  to  me,  would  be  a 
rather  hurtful  policy  and  one  not  to  be  attributed  to  the  state. 
Another  question  relates  to  the  regularity  of  the  proceed- 
ings for  the  incorporation  of  the  defendant  company  under  the 
laws  of  the  state  of  New  Jersey.  I  am  unable  to  perceive  any 
defect  therein.  I  should  say  there  had  been  a  compliance 
with  its  statutes.  But  if  there  could  be  pointed  out  some 
irregularity,  it  could  riot  be  made  the  subject  of  an  objection 
to  the  defendant's  title.  It  was  a  corporation  de  facto.  Its 
incorporators  had  filed  their  certificate  of  incorporation,  as 
required  by  the  laws  of  New  Jersey,  and  a  certificate  had  been 
tiled  in  the  office  of  the  secretary  of  state  of  tliis  state,  as 
required  by  our  laws  of  a  foreign  corporation.  It  was  exercising 
a  franchise  attempted  to  be  conferred  upon  it  by  the  laws  of 
New  Jersey,  and  any  question  affecting  its  right  to  transact  busi- 
ness, because  of  alleged  irregularities  in  organization,  is  a  matter 
for  the  government  of  that  state  to  inquire  into.     It  was  said 
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in  Methodist  Epis.  Church  v.  Pickett  (19  N.   Y.  482),  with 
respect  to  tlie  capacity  of  corporations  to  act,  that  "  the  rule 
established  by  law,  as  well  as  by  reason,  is  that  parties,  recog- 
nizing the  existence  of  corporations  by  dealing  with  them, 
have  no  right  to  object  to  any  irregularity  in  their  organiza- 
tion, or  any  subsequent  abuse  of  their  powers,  not  connected 
with  such  dealing.     As  long  as  they  are  overlooked,  or  toler- 
ated by  the  state,  it  is  not  for  individuals  to  call  them  in  ques- 
tion."    That  this  principle  is  equally  applicable  to  foreign 
corporations  iU  facto  was  held  in  Bank  of  ToUdo  v.  Inter- 
national Bank  (21  N.  Y.  542).     With  respect  to  the  question 
of  whether  the  laws  of  the  state  of  New  Jersey  authorize  the 
kind  of  business  which  this  company  was  organized  and  pro- 
]K)ses  to  transact,  I  think  that  the  provisions  of  the  statute 
for  the  formation  of  corporations,  to  which  our  attention  is 
directed,  are  broad  ienough  in  their  scope  to  comprehend  the 
objects  of  this  incorporation.     They  authorize  incorporations 
for  the  purpose  of  the  improvement  and  sale  of  lands.     With 
such  an  authorization  and,  as  a  corporation,  being  vested  under 
those  laws  with  the  authority  to  hold,  purchase  and  convey 
such  real  and  personal  estate,  as  the  i>urposes  of  the  corpora^ 
tion  shall  require,  there  is  ample  support  for  a  construction 
that  this  company  may  deal  in  the  purchase  and  sale  of  real 
estate.     But,  if  any  doubt  might  be  entertained  upon  the  cor- 
rectness of  our  construction  of  this  foreign  statute,  .1  do  not 
think  the  doubt  affects  the  question  here.     If  to  engage  in  the 
business  of  buying  and  of  selling  real  property  is  to  act  in 
excess  of  the  powers  conferred  upon  the  corporation  by  the 
statute  of  New  Jersey,  it  is  for  that  government  to  inquire 
into  the  exercise  by  its  creature  of  corporate  powers.     It  is 
not  a  question  which  the  party  dealing  with  it  can  raise.     As 
a  corporation  de  facto ^  possessing  some  capacity  to  acquire 
and  convey  real  property,  its  conveyance  is  unimpeachable 
upon  any  ground  of  an  excess  or  of  an  abuse  of  powers  con- 
ferred, and  unless  in  the  laws  of  this  state  we  are  able  to  find 
a  prohibition,  expressed  herein,  or  to  be  implied  therefrom, 
which  disabled  this  corporation  from  acquiring  the  land  and 
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from  conveying  it,  the  plaintiff  would  obtain  a  valid  title  to 
the  premisefi  conveyed. 

The  principal  question  for  our  consideration  is  one  of  great 
importance ;  for  upon  its  decision  not  only  depend  large  inter- 
ests, but  a  judicial  definition  of  state  policy.  That  question 
may  be  thus  succinctly  stated  :  Under  our  laws,  can  a  foreign 
corporation,  incorporated  for  the  purpose  of  dealing  in  the 
purchase  and  sale  of  real  property,  come  into  this  state  and 
transact  here  such  kind  of  corporate  business  ?  The  General 
Term  put  the  question  in  somewhat  different  form :  Whether 
it  may  "  purchase  and  hold  lands  within  this  state  which  are 
not  necessary  for  its  business  and  which  have  not  been 
acquired  in  securing  the  payment  of  a  debt  due  to  it."  That 
is  hardly  exact,  as  applied  to  the  case  of  this  corpomtion.  As 
I  have  shaped  it,  the  question  is  certainly  made  broad  enough. 

The  opinion  of  the  General  Term  was  delivered  by  Mr. 
Justice  FoLLETT,  whose  opinions  are  entitled  to  the  highest 
respect,  and  he  negatives  the  proposition  embodied  in  the 
question;  upon  the  ground,  in  substance,  that  from  certain 
general  statutes  of  this  state,  which  relate  to  the  riglit  of  for- 
eign corporations  to  purchase,  or  acquire,  and  to  convey  real 
property,  and  from  numerous  special  acts,  passed  to  authorize 
them  to  acquire  lands,  it  is  to  be  inferred  that  ''  it  is  contrary 
to  the  policy  of  this  state  to  permit  such  corporations  to  take, 
hold  and  convey  lands  in  this  state,  without  being  specially 
authorized  so  to  do."  The  general  statutes  to  which  he  refers 
are  chapter  158  of  the  Laws  of  1877  and  chapter  450  of  the 
Laws  of  1887,  and  he  considers  that  to  their  declarations  is  to 
be  referred,  solely,  the  question  of  the  right  of  foreign  corpo- 
rations, generally,  to  acquire,  hold  and  convey  lands ;  for  they 
alone  recognize  their  right  in  such  resi)ects.  The  act  of  1877 
authorized  a  foreign  corporation  to  purchase  at  a  sale  under 
the  foreclosure  of  a  mortgage  or  under  a  judgment  held  by  it ; 
to  hold  the  land  purchased  for  not  exceeding  five  years,  and 
to  convey  it,  etc.,  etc.  The  act  of  1887  authorized  a  foreign 
corporation,  doing  business  in  this  state,  to  acquire  such  real 
property  as  might  be  necessary  for  its  corporate  purposes  in 
SicKELs— YoL.  XCY.        74 
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the  transaction  of  its  business  here.  Both  provisions  were 
re-enacted  in  the  "  General  Corporation  Law  "  of  1892  (Chapter 
687,  Laws  1892),  as  sections  17  and  18. 

In  order  to  uphold  the  validity  of  the  conveyance  in  ques- 
tion here,  I  tliink  we  might  very  safely  rest  our  conclusion 
upon  the  enactment  of  1887,  if  other  grounds  were  lacking. 
We  might,  without  doing  violence  to  any  rule  of  law,  say  that 
that  act  was  such  sufficient  authority,  as  to  make  the  title  to 
the  land  conveyed  by  the  foreign  corporation  quite  indefeasible 
in  its  grantee.  The  General  Term  thought  it  was  not  broad 
enougli ;  but  there  would  not  be  much  stress  in  reasoning  that 
the  foreign  corporation  being  authorized  to  do  business  here, 
the  authorization  of  the  act  of  1887  "to  acquire  sudi  real 
property  as  may  be  necessary  for  its  corporate  purposes  in  the 
transaction  of  its  business  in  tliis  state,"  even  though  we  were 
disposed  to  define  it  as  comprehending  merely  property  for 
.proposed  use  as  an  office,  a  wareliouse  or  factory,  etc.,  would, 
nevertheless,  be  sufficient  to  enable  the  corporation  in  posses- 
sion of  land  by  its  conveyance  to  vest  in  the  grantee  a  good 
title  to  it.  It  is  not  for  the  party  contracting  for  the  convey- 
ance of  its  land  to  raise  the  question  of  how  far  his  grantor 
may  have  exceeded  the  authority  given  by  the  statutes  of  this 
state,  any  more  than  lie  might  with  respect  to  an  alleged 
abuse  of  the  powers  conferred  by  its  home  charter.  Those 
are  questions  between  the  corporation  and  the  government. 
The  presumption  militates  in  favor  of  the  validity  of  the 
transaction,  and  the  right  of  interference  by  the  state  does  not 
extend  to  any  forfeiture  of  the  property  held  by  the  coqx>- 
ration.     {/fi  re  McGraw,  111  N.  Y.  06,  96.) 

In  Cowell  V.  Sprhuj8  Co,  (100  U.  S.  55)  the  objection  was 
that  the  National  Land  &  Improvement  (,\)mpany,  a  Pennsyl- 
vania corporation  which  granted  certain  lands  in  Colorado  to 
the  springs  company,  was  not  empowered  to  acquire  a  right  to 
the  lands,  for  the  reason  that  they  were  not  necessary  to  enable 
it  to  cari'y  on  its  business ;  to  which  extent  corporations  in  Colo- 
rado were  limited,  because  of  restrictions  upon  the  legislative 
power   in   the   creation   of   corpc^rations.     It   was   held   that 
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"  whether  the  particular  premises  in  controversy  are  necessary 
for  that  bnsiness  is  not  important ;  that  is  a  matter  between 
tlie  government  of  tlie  state  and  the  corporation,  and  is  no 
concern  of  the  defendant."  ^ 

But  we  are  not  confined  to  any  such  narrow  ground  as  a  con- 
struction of  tlie  particular  acts  referred  to.  Our  general  laws 
are  such  as  to  evidence  a  state  policy,  which  makes  no  invidious 
distinction  against  foreign  corporations,  coming  within  our 
boundaries  to  extend  the  area  of  their  lawful  operations. 
The  answer  to  the  question  is  not  to  be  found  in  the  acts  to 
which  the  learned  General  Term  justices  refer.  If  they  have 
not  overlooked  they  have  failed,  in  my  judgment,  to  give  due 
weight  and  significance  to  other  provisions  upon  our  statute 
books. 

The  General  Corporation  Law,  passed  in  1892,  contains 
these  further  provisions  as  to  foreign  corporations : 

"  Section  15.  No  foreign  stock  corporation  other  than  a 
monied  corporation  shall  do  business  in  this  state  without  hav- 
ing first  procured  from  the  secretary  of  state  a  certificate  that 
it  has  complied  with  all  the  requirements  of  law  to  authorize 
it  to  do  business  in  this  state,  and  that  the  business  of  the  cor- 
poration to  be  carried  on  in  this  state  is  such  as  may  be  law- 
fully carried  on  by  a  corporation  incorporated  under  the  laws 
of  this  state  for  such  or  similar  purposes.  *  *  *  The  sec- 
retary of  state  shall  deliver  such  certificate  to  every  such  cor- 
poration so  complying  with  the  requirements  of  law.  No 
such  corporation  now  doing  business  in  this  state  shall  do  busi- 
ness herein  after  December  31, 1892,  without  having  procured 
such  certificate  from  the  secretary  of  state.  *  *  *  No 
foreign  stock  corporation  doing  business  in  this  state  without 
such  certificate  shall  maintain  any  action  in  tliis  state  ,upon 
any  contract  made  by  it  in  this  state  until  it  shall  have  pro- 
cured such  certificate. 

"  Section  16.  Before  granting  such  certificate  the  secretary 
of  state  shall  require  every  such  foreign  corporation  to  file  in 
his  office  a  sworn  copy  of  its  charter  or  certificate  of  incorpo- 
ration, and  a  statement  under  its  corporate  seal,  particularly 
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netting  forth  the  business  or  objects  of  the  corporation  which 
it  is  engaged  in  carrying  on,  or  which  it  proposes  to  carry  on, 
within  the  state,  and  a  place  within  the  state  which  is  to  be  ite 
principal  place  of  business,  and  designating,  in  the  manner 
prescribed  in  the  Code  of  Civil  Procedure,  a  person  upon 
whom  process  against  the  corporation  may  be  served  within 
the  state. 

"  The  person  so  designated  must  have  an  office,"  etc. 

The  negative  form  of  the  legislative  expression  is  pregnant 
with  meaning.  All  foreign  stock  corporations  are  accorded 
tlie  same  right  to  transact  their  business  here  as  domestic  cor- 
porations have,  if  it  be  one  which  the  latter  may  also  lawfully 
transact,  and  provided  there  has  been  compliance  with  certain 
stated  requirements.  It  is  a  recognition  of  the  right  of  a 
foreign  corporation  to  do  business  here,  with  the  imposition  of 
reasonable  conditions.  A  certificate  was  granted  by  the 
secretary  of  state,  in  December,  1892,  which  certified  a  com- 
pliance with  all  the  requirements  of  law  and  that  the  business 
of  the  corporation  to  be  carried  on  here  was  such  as  may  be 
lawfully  carried  on  by  a  corporation  incorporated  under  our 
laws  for  such  or  similar  business.  By  chapter  691  of  the 
Laws  of  1892,  known  as  "  the  Business  Corporations  Law," 
what  restrictions  may  have  existed  upon  the  organization  of 
<»orporation8  in  this  state,  previously,  were  done  away  with. 
Under  that  law  "  three  or  more  persons  may  become  a  cor- 
poration for  the  purpose  of  carrying  on  any  lawful  business," 
by  executing  and  filing  a  certificate,  which  shall  contain  the 
objects  for  which  formed,  including  the  nature  and  locality 
of  the  business.  The  eflfect  of  all  recent  legislation  is,  most 
clearly,  to  remove  all  barriers  to  the  transaction,  through 
incorporation,  of  any  lawful  business  in  this  state  and  to  recog- 
nize an  equal  right  in  the  foreign  corporation  with  that  of  the 
domestic  corporation. 

Presumably,  in  the  opinion  of  the  learned  Gteneral  Term 
justices,  it  was  not  considered  that  sections  15  and  16  of  the 
General  Corporation  Law  include  within  their  purview  such  a 
business  as    the    acquisition  of  lands   within  this  state  by 
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foreign  corporationa,  for  purposes  not  connected  with  neces- 
sities for  a  corporate  use.  But  I  do  not  think  we  can  so  limit 
the  meaning  of  these  sections.  It  is  true  that  they  are  fol- 
lowed by  sections  17  and  18,  to  which  the  opinion  below 
attaches  such  weight ;  but  their  presence  is  no  warrant  for 
ignoring  the  broad  and  general  authority  contained  in  the  pre- 
ceding provisions.  Section  18  may  still  have  an  office  to  per- 
form, in  limiting  the  period  of  time  for  which  a  foreign  cor- 
poration, without  a  certificate  here,  may  hold  land  taken  for  a 
debt,  or  purchased  at  a  sale  under  a  judgment  or  decree ; 
while  the  necessity  for  retaining  section  17  is  not  readily  per- 
ceived. The  foreign  corporation,  which  desires  to  acquire 
real  property,  solely  for  use  connected  with  the  transaction 
of  its  business  here,  must,  under  section  15,  procure  the 
certificate  of  the  secretary  of  state  as  a  condition  of  being 
permitted  to  carry  on  business  and,  having  the  certificate,  its 
right  to  do  business  as  freely  as  a  domestic  corporation,  neces- 
sarily, carries  with  it  the  recognition  of  the  right  to  acquire 
and  hold  what  real  property  may  be  necessaiy  for  that  pur- 
pose. Both  sections,  possibly,  were  retained  in  the  revision  of 
corporation  laws  out  of  abundant  caution.  Neither  section  is 
a  new  enactment ;  but  merely  tlie  continuation  of  an  existing 
law.  Whatever  the  reason  to  be  assigned  for  retaining 
sections  17  and  18,  the  provisions  of  sections  15  and  16 
contain  an  authoritative  declaration  by  the  legislature,  and 
we  neither  can,  nor  should,  attempt  to  refine  away  their 
comprehensive  meaning.  Nor  am  I  able  to  perceive  that  it 
is,  or  that  it  ever  was,  the  policy  of  this  state  to  prevent 
foreign  corporations  from  acquiring  and  holding  real 
property  here,  if  desired  for  the  transaction  of  any  lawful 
business.  To  discover  the  public  policy  of  a  state  we  are 
limited,  as  it  was  observed  by  Mr.  Justice  Story,  in  the 
Girard  Will  Case  (2  How.  [U.  S.]  127),  to  wliat ''  its  constitu- 
tion and  laws  and  judicial  decisions  make  known  to  us.''  I 
am  aware  of  nothing  in  the  Constitution  upon  the  subject. 
There  were  no  statutes  passed  upon  the  subject  prior  to  the 
act  of  1877,  referred  to,  and  in  their  silence  the  principle  of  a 
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general  right  in  legally  constituted  corporations,  with  sufficient 
chartered  powers,  and  the  principle  of  assent  implied  by  the 
general  law  of  comity  between  states,  had  a  scope  for  operation 
in  favor  of  the  right  of  a  foreign  corporation  to  acquire  and 
hold  real  property  here.  If  special  enabUng  acts  have  been 
procured,  in  particular  cases,  tliey  do  not,  necessarily,  disprove 
the  general  right.  Prudence  and  cautious  counsels  may  have 
dictated  their  procurement.  While  the  enactment  of  the 
statute  of  1877  contained  a  limitation  upon  the  right  of  the 
foreign  corporation  to  hold  real  property,  with  respect  to 
time,  the  subsequent  act  of  1887  was  in  the  direction  of 
removing  such,  or  any,  limitation.  Then  came  the  general 
statutes  of  1892,  which  allowed  all  foreign  corporations  to  do 
business  here,  upon  compliance  with  conditions  named,  and 
which  placed  them  upon  a  similar  footing  with  domestic  cor- 
porations, as  to  transaction  of  a  corporate  business.  If  we 
turn,  only,  to  decisions  of  this  court,  in  our  investigation  of 
what  lias  been  the  public  policy  of  this  state  towards  foreign 
corporations,  we  find  them  interpreting  and  applying  the 
principle  of  state  comity  in  the  broadest  spirit.  In  People  v. 
Fire  Association  (92  N.  Y.  311)  it  was  observed  that  "Where 
a  state  does  not  forbid,  or  its  public  policy,  as  evidenced  by 
its  laws,  is  not  infringed,  a  foreign  corporation  may  transact 
business  within  its  boundaries  and  be  entitled  to  the  protection 
of  its  laws."  In  Ilollia  v.  Dreio  Seminary  (95  N.  Y.  166)  it 
was  held  that  "  unless  the  legislature  forbids,  they "  (foreign 
corporations)  "  can  come  here  as  freely  as  natural  persons  and 
exercise  here  all  the  powers  conferred  upon  them  by  their 
charter,  subject  to  the  limitation  imposed  upon  natural  per- 
sons, that  is,  they  can  do  no  acts  in  violation  of  our  laws,  or 
of  our  public  policy.  But,  unless  prohibited  by  law,  they  can 
do  here,  within  the  limits  of  their  chartered  powers,  precisely 
what  domestic  corporations  can  do."  This  decision  was  in 
line  with  the  early  case  in  this  court  of  Bard  v.  Poole  (12  N. 
Y.  495),  in  which  the  discussion  turned  upon  the  question  of 
the  right  of  a  corporation  of  the  state  of  Maryland  to  make 
loans,  secured  by  mortgages  upon  real  estate  within  this  state. 
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Judge  Denio  8aid,  in  the  opinion  in  that  case,  that  "Any  of 
the  states  of  the  Union  may,  as  this  and  several  of  the  other 
states  have  done,  interdict  foreign  corporations  from  perform- 
ing certain  single  acts,  or  conducting  a  particular  description 
of  business  within  its  jurisdiction.  But,  in  the  absence  of 
laws  of  that  chai-acter,  or  in  regard  to  transactions  not  within 
the  purview  of  any  prohibitory  law  and  not  inconsistent  with 
the  policy  of  the  state  as  indicated  by  the  general  scope  of  its 
laws  or  Constitution,  corporations  are  permitted  by  the  comity 
of  nations  to  make  contracts  and  transact  business  in  other 
states  than  those  by  virtue  of  whose  laws  they  were  created, 
anji  to  enforce  tliose  contracts,  if  need  be,  in  the  courts  of 
such  other  states.  It  is,  of  course,  implied  that  the  contract 
must  be  one  which  the  foreign  corporation  is  permitted  by  its 
charter  to  make,  and  it  must  also  be  one  which  would  be  valid 
if  made  at  the  same  place  by  a  natural  person,  not  a  resident 
of  that  state." 

It  seems  to  me  to  be  very  clear,  upon  examination  of  our 
laws  and  by  reference  to  such  judicial  opinions,  that  there  never 
was  a  time  in  the  history  of  the  state  when  a  foreign  corpora- 
tion was  prevented  from  entering  its  boundaries  to  transact  any 
lawful  business,  which  a  non-resident  natural  person  might 
have  transacted  here.  Wliat  public  policy  is  invaded,  and 
what  public  interests  are  prejudiced,  by  extending  to  the 
foreign  corporation,  for  the  transaction  of  its  business,  the 
privileges  and  protection  of  the  laws  of  our  own  state,  even 
when  that  business  involves  the  acquisition  of  and  dealing  in 
Ileal  property  ?  If  we  were  to  consider  the  question  simply  in 
the  light  of  a  sound  or  a  good  policy,  there  are  abundant  rea- 
sons- for  holding  that  it  is  to  the  public  advantage  that  our 
borders  should  be  as  much  open,  for  all  lawful  purposes,  to 
foreign  corporations  as  to  natural  persons.  Their  advent  and 
lawful  operation  cannot  but  tend  to  some  advancement  of  our 
•commercial  interests  and  must  advantage  the  commonwealth. 
It  is  the  policy  of  the  state  to  encourage  the  employment  of 
•capital  here  by  liberal  laws ;  upon  what  reasonable  ground 
shall  we    recognize    the    natural  person    who    comes  here 
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and  refuge  recognition  to  the  foreign  corporation  ?  And  how 
\b  the  matter  affected  if  the  capital  is  employed  in  dealing  in 
the  acquisition  and  barter  of  lands,  and  not  in  commerce, 
manufacturing,  or  such  like  ways  ?  What  legal  difference  is 
there,  which  the  state  can  recognize,  if  all  the  corporators 
happen  to  be  residents  of  this  state?  The  corporation  is, 
nevertheless,  a  legal  entity,  endowed  by  a  sister  state  with 
capacities  and  powers,  and  seeks  our  state  as  the  field  of  ite 
activity  in  the  conduct  of  its  business  enterprise.  Incorpora- 
tions are,  as  a  rule,  advantageous  to  private  and  to  public 
interests.  As  the  business  capacities  of  the  general  mass  of 
mankind  are  constantly  improving,  associations  of  individuals, 
voluntarily  combining  their  contributions,  are  able  to  perform 
works  of  various  characters,  which  no  one  person  is  able  to 
accomplish.  I  believe  that  to  be  a  well-recognized  principle 
in  political  economy.  But  we  are  not  to  consider  the 
question  as  one  simply  of  sound  or  of  good  policy,  but 
whether  there  is  any  known  public  policy  whicli  is  affected. 
What  reason  is  there  that  the  courts  shall  condemn  the  busi- 
ness proposed  to  be  carried  on  by  the  defendant  ?  What  vice 
inheres  in  it?  -The  case  does  not  fall  within  those  which  the 
courts  have  decided  to  be  against  public  policy.  The  business 
is  not  immoral  in  itself.  That  it  is  not  prohibited  by  legisla- 
tion, I  think  I  have  been  able  to  show. 

In  the  opinion  below,  it  is  suggested  that  if  the  defendant 
may  legally  acquire  and  convey  land  in  this  state  at  pleasure, 
there  is  no  limitation  upon  the  amount  which  a  foreign  cor- 
poration may  hold,  except  in  its  ability  to  purchase  and  pay. 
As  applied  to  the  case  of  this  corporation,  it  might  be  a  suffi- 
cient answer  to  say  that  the  chartered  purpose  of  dealing  in 
the  purchase  and  sale  of  real  property  rather  negatives  the 
idea  of  an  intended  accumulation  of  real  estate  holdings  to 
any  extraordinary  extent.  But  a  better  answer  would  be  that 
it  is  always  within  the  power  of  the  legislature  to  interfere 
and  to  regulate,  if,  by  the  magnitude  of  the  business,  the  public 
interests  are  affected  and  seem  unduly  threatened.  Decisions 
of  this  court  might  be  referred  to,  to  show  how  far  the  legisla- 
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tive  power  has  been  deemed  capable  of  extending  in  the 
direction  of  controlling  a  private  business,  on  the  ground  that 
its  magnitude  aflfected  the  public  and  justified  such  interference. 

Without  prolonging  the  discussion,  I  think  the  General 
Term  erred  in  their  conclusions,  and  that  the  judgment  should 
be  reversed,  and  that  judgment  should  be  ordered  for  the 
defendant  upon  the  submission,  with  costs. 

All  concur,  except  Babtlett,  J.,  not  sitting. 

Judgment  accordingly. 


Leopold  Wise  et  al.,  Kespondents,  v.  Hugh  J.  GfiAirr,  as      [{S  ^ 
Sheriff,  etc.,  Impleaded,  etc.,  Appellant.  \Y^  ^ 

Where  a  sale  and  delivery  of  goods  is  procured  by  fraudulent  representa- 
tions on  the  part  of  the  purchaser  the  title  and  possession  pass  to  him 
notwithstanding  the  fraud,  subject  to  the  right  of  the  vendor  to  rescind 
the  contract  of  sale. 

Until  the  vendor  has  exercised  his  option  to  rescind,  either  directly 
or  by  some  act  in  disaffirmance  of  the  sale,  the  purchaser  has  a 
leviable  interest  in  the  goods,  and  if  levied  upon  by  attachment  or 
execution  against  the  purchaser  prior  to  rescission,  it  cannot  be  held  that 
the  vendor  had  "the  right  to  reduce"  the  property  into  his  possession 
within  the  meaning  of  the  provision  of  the  Code  of  Civil  Procedure 
(§  1690,  subd.  3)  which  declares  that  an  action  to  recover  a  chattel 
cannot  be  maintained  "  when  it  was  seized  by  virtue  of  an  execution 
or  a  warrant  of  attachment  against  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  seizure  the  plaintiff  had  not  the 
right  to  reduce  it  into  his  possession." 

Accordingly  held,  where,  prior  to  any  act  on  the  part  of  the  vendor  show- 
ing an  intention  to  rescind  such  a  contract  of  sale,  the  goods  had  been 
levied  upon  by  virtue  of  an  attachment  against  the  purchaser,  that  aa 
action  of  replevin  to  recover  the  goods  was  not  maintainable. 

It  seems,  the  remedy  of  the  vendor,  in  case  of  refusal  of  the  sheriff  t« 
deliver  the  goods  on  demand,  is  an  action  for  conversion. 

(Argued  December  22,  1898;  decided  January  16,  1894.) 

Appeal  from  jndgment  of  the  General  Term  of  the  Supreme 
C!ourt  in  the  first  judicial  department,  entered  upon  an  order 
made  November  22, 1892,  which  affirmed  a  judgment  in  favor 
Siokels— Vol.  XCV.        Y5 
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of  plaintifiEs  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  an  action  of  replevin  to  recover  possession 
of  certain  goods,  which  the  complaint  alleged  had  been  wrong- 
fully obtained  from  plaintiffs  by  the  defendant  Maier  Koths- 
child,  and  which  the  defendant  Hugh  J.  Grant,  as  sheriff, 
obtained  possession  of  by  virtue  of  an  attachment  issued 
against  said  Kothschild  and  others. 

.  The  goods  in  question  were  sold  and  delivered  by  plaintiffe 
to  said  Kothschild,  the  sale  having  been  induced  by  false  and 
fraudulent  representations  on  the  part  of  the  purchaser  as  to 
the  property  owned  by  him  and  the  amount  of  his  indebtedness. 

Plaintiffs  did  not  discover  the  fraud  until  after  the  goods 
had  been  levied  upon  by  the  sheriff  and  taken  into  his  pos- 
session. Upon  discovering  the  fraud  they  demanded  posses- 
sion of  the  sheriff,  and  upon  his  refusal  to  deliver  brought 
this  action. 

Abraham  Grvher  for  appellant.  The  plaintiffs  did  not 
have  the  right  to  reduce  the  property  into  their  possession  at 
the  time  it  was  taken  by  the  defendant  Grant  under  the 
attachment  against  the  Rothschilds.  {Pawers  v.  Benedict^  88 
N.  Y.  609 ;  Moller  v.  Tuska,  87  id.  166 ;  Baird  v.  Mayor, 
etc,,  96  id.  567 ;  Mortals  v.  E^fard,  18  id.  552 ;  Code  Civ. 
Pro.  §§  1690,  1695,  1720;  Rogers  v.  Arnold,  12  Wend.  30; 
Ilmhrotick  v.  Lounshv/ry,  26  N.  T.  298  ;  TalcoU  v.  Belding, 
4:6  How.  Pr.  419.)  The  judgment  should  be  reversed  for 
errors  in  the  judge's  charge  to  the  jury.  {Brackett  v.  GW*- 
woU,  112  N.  Y.  454;  Drigga  v.  Phillips,  103  id.  77;  WhU- 
ten  V.  Fitzwate7\  129  id.  626.) 

Otto  Horwitz  for  respondent.  The  plaintiffs  had  a  right 
to  rescind  the  sale  and  take  their  goods,  even  though  they 
were  in  the  possession  of  the  sheriff.  {Goodwin  v.  Wert- 
heimer,  99  N".  Y.  149 ;  Stevens  v.  Breanan,  79  id.  254.)  The 
complaint  was  in  proper  form,  and  a  demand  as  against  the 
defendant  sheriff  was  alleged  and  proven.     {MiUer  v.  Mon^ 
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gomert/,  78  N.  T.  282-286 ;  Pontiles  v.  People^  82  id.  339-- 
347 ;  Treat  v.  Hathom,  3  Hun,  646 ;  Code  Civ.  Pro.  §§  723, 
1720,  1721;  Wooater  v.  Sherwood,  27  N.  Y.  278-288; 
Acker  v.  Ca/inpbell,  23  Wend.  372 ;  Dedoe  v.  Brandt^  53  N". 
T.  462-466.)  There  are  no  exceptions  in  the  case  which 
require  any  serious  consideration  by  this  court,  and  in  the  rul- 
ings of  the  trial  judge  to  which  these  exceptions  were  taken 
no  errors  will  be  found.  {Hine  v.  Bowe,  114  N.  Y.  357 ; 
Raymond  v.  Richmond,  88  id.  671 ;  Bermett  v.  Judson,  21 
id.  238 ;  Smith  v.  Countryma/n,  30  id.  655 ;  Dahf  v.  Wise^ 
132  id.  306.) 

Andrews,  Ch.  J.  The  only  question  of  any  difl5culty 
relates  to  the  right  of  the  plaintiffs  to  the  remedy  by  replevin. 
There  was  abundant  evidence  that  the  sale  of  the  goods  to 
Rothschild  was  procured  by  him  by  fraudulent  representations. 
But  the  title  and  possession  passed  to  the  purchaser  by  the 
sale  and  delivery,  notwithstanding  the  fraud,  subject  how- 
ever, to  the  right  of  the  vendors  to  rescind  the  contract  if 
they  should  so  elect.  {Powers  v.  Benedict,  88  N.  Y.  605.) 
There  can  be  no  claim  that  the  contract  had  been  rescinded 
when  the  sheriflf  seized  the  goods  on  the  attachment  against 
Rotlischild.  It  was  not  until  after  the  seizure  that  the  plaintiflF 
became  aware  of  the  fraud.  The  seizure  imder  the  attach- 
ment was  the  first  notice  they  had.  Prior  to  that  time  the 
plaintiffs  had  done  nothing  to  disaffirm  the  contract,  and  noth- 
ing had  occurred  to  put  them  on  inquiry  as  to  the  hmia  fides 
of  the  purchase.  On  being  apprised  of  the  seizure  under  the 
attachment,  they  demanded  the  goods  of  the  sheriff,  and  then 
brought  this  action.  Section  1690  of  the  Code  of  Civil  Pro- 
cedure declares  that  no  action  to  recover  a  cliattel  can  be 
maintained  (sub.  3)  "  when  it  was  seized  by  virtue  of  an  execu- 
tion or  a  warrant  of  attachment  against  the  property  of  a 
person  other  than  the  plaintiff,  and  at  the  time  of  the  seizure 
the  plaintiff  had  not  the  right  to  reduce  it  into  his  possession." 
The  question  is  whether  the  plaintiffs,  at  the  time  of  the 
seizure  by  the  sheriff  under  tlie  attachment  against  Rothschild, 
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had  the  "  right  to  reduce  "  the  property  seized  to  their  pos- 
session. If  they  had  such  right  at  that  time,  within  the 
meaning  of  section  1690,  they  can  maintain  the  action; 
if  not,  the  remedy  by  replevin  against  the  sheriff  does  not 
he,  but  they  are  remitted  to  an  action  for  conversion.  Not- 
withstanding the  seizure  they  could  rescind  the  contract 
of  sale.  Neither  the  sheriff  nor  the  creditors  in  the 
attachment  were,  by  reason  of  the  seizure,  in  the  situation  of 
purchasers  for  value,  and  it  is  only  persons  in  that  situation, 
purchasing  in  good  faith,  who  are  protected  against  the  title 
of  the  defrauded  vendor  who  seasonably,  on  coming  to  a 
knowledge  of  the  fraud,  elects  to  rescind  the  contract.  The 
bringing  of  the  replevin  was  an  act  of  rescission  {MoUer  v. 
Tuahiy  87  K  Y.  166 ;  Powers  v.  Benedict,  88  id.  605),  and 
restored  to  the  plaintiffs  the  title  to  the  goods  and  put  them  in 
a  position  to  assert  that  title,  and  in  ordinary  cases  would  give 
them  a  right  to  proceed  either  in  replevin  or  for  damages  on 
the  refusal  of  the  person  in  possession  to  surrender  them.  The 
sheriff,  having  refused  to  deliver  the  goods  to  the  plaintiffs  on 
demand,  might  have  been  sued  for  conversion,  but  the  test 
whether  they  can  maintain  replevin  against  the  officer  is  made 
by  section  1690  to  depend  upon  the  fact  whether,  "  at  the 
time  of  the  seizure  "  under  the  attachment,  they  had  the  right 
to  reduce  the  goods  to  their  possession.  The  meaning  of  tlie 
words  in  the  section,  "  the  right  to  reduce  it  (the  property) 
into  his  possession,"  is  the  point  in  controversy.  Did  the 
plaintiffs,  "  at  the  time  of  the  seizure  "  by  the  sheriff,  have 
this  right  ?  At  that  time  Kothschild  had  both  the  possessioa 
and  the  legal  title  to  the  goods.  The  plaintiffs,  at  that  time, 
had  neither  title  nor  possession.  They  had  had  a  right  to 
rescind  the  contract  of  sale  for  the  fraud  of  Eothschild,  upon, 
doing  which  their  right  to  the  possession  would  accrue,  but 
they  had  not  rescinded  for  the  reason  that  the  fraud  was  not 
then  known  to  them.  If  they  had  known  it  and  had  exercised 
the  right  of  rescission,  or  done  any  act  in  disaffirmance  of  the 
sale  before  the  seizure,  a  different  question  would  be  presented. 
It  is  plain  that  so  long  ais  the  contract  remained  nnresdnded 
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Sothschild  had  a  leviable  interest  in  the  goods.  It  was  the  duty 
of  the  sheriff  to  seize  the  property  under  the  attachment,  and 
in  doing  what  he  did  he  simply  performed  his  duty  as  a  public 
officer.  He  acquired  by  the  seizure  a  legal  lien  on  the  property. 
The  plaintiffs  might  not  elect  to  rescind  when  they  came  to 
learn  of  the  fraud.  If  they  did  not  so  elect  the  lien  would 
continue ;  if  they  did  elect  to  rescind  the  lien  would,  ,on  such 
election,  be  displaced  in  favor  of  their  original  title.  We 
think  it  cannot  be  said  that  the  plaintiffs  had  a  right  to  reduce 
the  property  to  possession  when  the  seizure  was  made.  They 
had  no  such  right  except  upon  rescission,  and  this,  as  we  have 
said,  had  not  taken  place.  The  right  would  arise  upon  and  in 
consequence  of  a  rescission  and  not  otherwise.  The  last  clause 
of  sub.  37  of  sec.  1690  was,  we  think,  intended  to  exempt 
from  the  prohibition  of  that  section  cases  of  constructive  as 
distinguished  from  actual  possession,  and  to  give  the  remedy 
to  the  true  owner  where  the  possession  by  the  attachment  or 
execution  debtor  was  without  right,  or  a  mere  custody  for  the 
true  owner,  the  legal  possession  being  in  him  at  the  time  of  the 
seizure,  through  his  agent,  servant  or  naked  bailee.  Prior 
legislation  and  the  course  of  decisions  reflect  some  light  on  the 
interpretation  of  the  clause  in  question.  It  has  been  the 
policy  in  this  state  from  an  early  period  to  restrict  the  remedy 
of  replevin  in  cases  of  seizure  by  sheriffs  or  other  officers  on 
legal  process.  It  was  decided  at  an  early  day  that  a  defendant 
in  a  process  could  not  maintain  replevin  against  the  officer 
for  goods  seized  in  execution.  (Thompson  v.  Bntton^  14  Jo. 
86  ;  Ga/rdner  v.  Campbell^  15  id.  402.)  They  were  deemed 
to  be  in  the  custody  of  the  law.  The  principle  was  sought  to 
be  extended  to  all  cases  where  the  goods  were  taken  from  the 
possession  of  the  defendant  in  the  process,  although  he 
was  a  custodian  merely,  and  it  was  asserted  that  the  true 
owner,  although  a  stranger  to  the  process,  was  precluded 
from  maintaining  replevin.  This  extension  of  the  doctrine 
of  custodia  legis  to  goods  taken  from  the  possession  of 
agents  or  servants  was  distinctly  repudiated  in  Cla/rh  v, 
Sk'umer  (20  Jo.   465),  in  which  it  was  held  that  replevin 
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lies  at  the  suit  of  the  true  owner  of  a  chattel  against  a 
sheriff,  constable  or  other  officer  who  has  taken  it  from  the 
owner's  servant  or  agent  while  employed  in  tlie  owner's  business 
by  virtue  of  an  execution  against  such  servant  or  agent.  It  was, 
the  court  held,  sufficient  to  maintain  replevin  tliat  the  property, 
when  taken,  was  in  the  actual  or  constructive  possession  of  the 
true  owner,  and  that  the  possession  of  an  agent  or  servant  was 
the  possession  of  the  master  or  principal.  The  court,  in  its  opin- 
ion, used  the  phrase  "  right  to  reduce  to  possession,"  being  the 
same  phrase  substantially  as  the  phrase  in  section  1690  of  the 
Code,  and  it  was  used  as  the  equivalent  of  "  constructive  pos- 
session." The  court  said :  "  But  the  question  is,  what  is  meant 
by  the  possession  in  such  case.  I  understand  by  it  not  only 
the  actual  but  the  constructive  possession  of  the  owner,  and 
by  constructive  possession  I  mean  a  right  to  reduce  the  chattel 
to  immediate  possession."  In  Marshall  v.  Da/ois  (1  Wend. 
109)  Savage,  Ch.  J.,  uses  substantially  the  same  language. 
After  stating  that  replevin  will  lie  where  trespass  can  be  main- 
tained, he  says  :  "  And  in  trespass,  it  is  well  settled,  that  the 
plaintiff  must  have  either  actual  possession,  or  property  and  con- 
structive possession  ;  by  whicli  is  meant,  the  right  to  redeem  the 
article  to  his  possession  at  pleasure."  Section  1690  of  the 
Code  is  taken  in  most  part  from  the  Revised  Statutes  (2  Eev. 
St.  523,  §§  4,  5).  Section  5  of  the  title  of  the  Revised  Stat- 
utes, relating  to  the  action  of  replevin,  prohibits  the  remedy 
by  replevin  at  the  suit  of  the  defendant  in  an  execution  or 
attachment  lor  gooas  seized  thereunder,  amess  they  are 
exempted  by  law  from  sucli  seizure,  and  proceeds  :  "  Nor  shall 
a  replevin  lie  for  such  goods  or  chattels  at  the  suit  of  any  other 
person  unless  he  shall,  at  tlie  time,  have  a  right  to  reduce  into 
his  possession  the  goods  taken,"  using  the  same  phraseology  in 
substance  as  is  contained  in  section  1690  of  the  Code.  Section 
5,  as  reported  by  the  revisers,  was  framed  to  prevent  replevin 
in  any  case  where  goods  are  taken  in  execution  from  the  pos- 
session of  the  defendant,  no  matter  to  whom  they  belonged. 
The  revisers  intended  by  the  section  to  change  the  rule  estab- 
lished in  Clark  v.  Skinner^  that  if  the  possession  of  the  defend- 


1894.]  Matter  of  Tbuslow  et  al.  599 

N.  Y.  Rep.]  Statement  of  case. 

ant  in  the  execution  was  that  of  agent  or  servant,  this  would 
not  prevent  a  replevin,  by  the  master  or  principal.  (See  note 
5,  Ed.  St.  497.)  But  the  legislature  changed  the  section  ba 
reported,  obviously  for  the  purpose  of  sanctioning  the  rule 
declared  in  Clark  v.  Skinner.  It  is  quite  reasonable,  there- 
fore, to  suppose  that  the  phrase  "  unless  he  shall  at  the  time 
have  a  right  to  reduce  into  his  possession  the  goods  taken," 
was  inserted  in  the  section  of  the  Revised  Statutes  referred  to 
as  a  paraphrase  of  the  words  "constructive  possession,"  in 
accordance  with  the  definition  of  those  words  given  in  the 
cases  then  recently  decided.  We  think  the  words  "  right  to 
reduce  "  to  possession,  in  sec.  1690  of  the  Code,  were  intended 
to  cover  a  case  where  the  possession  of  the  plaintiff  was  con- 
structive, and  not  actual,  and  that  they  do  not  cover  a  case 
where  the  right  to  reduce  to  possession  was  potential  only, 
and  which  required  for  its  existence  the  doing  of  some  act 
which  should  terminate  a  legal  possession  in  another  as  owner, 
and  transfer  the  right  of  possession  to  the  plaintiff. 

These  views  lead  to  i  reversal  of  the  judgment  and  a  new 
trial. 

All  concur. 

Judgment  reversed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
James  L.  Truslow  et  al.,  as  Surviving  Executors,  etc. ; 
Josephine  C.  B.  Canfield  et  al..  Appellants;  Gilbert 
Potter,  Respondent. 

P.  died  leaving  a  widow  and  three  children  him  surviving.  By  his  will  he 
gave  his  residuary  estate  to  his  executors  to  sell  and  convert  into  money, 
to  invest  $120,000  and  apply  the  income  to  the  use  of  his  widow  during 
life,  to  divide  the  remainder  into  three  equal  shares,  and  apply  the 
income  of  a  share  to  the  use  of  each  child  during  life.  The  will  then 
directed  that  the  $120,000,  at  the  death  of  the  wife,  should  be  divided 
into  three  equal  shares,  one  to  be  designated  and  set  apart  for  each  of 
the  children.  Upon  the  death  of  a  child  "leaving  issue,"  the  trustees 
were  directed  to  pay  to  "such  issue"  the  capital  of  the  share  held  "in 
trust  for  the  use  of  the  parent  so  dying."  If  either  of  said  children 
should  die  and  "leave  no  issue    surviving  them,"  the  capital  of  such 
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share  was  directed  to  be  divided  among  the  "surviving  children 
equally."  If  at  the  death  of  the  testator  or  his  widow  either  of  the 
children  ''shall  have  died  leaving  issue"  surviving  him  or  the  widow, 
the  trustees  were  directed  to  distribute  among  such  issue  equally  **  the 
share  that  would  have  been  set  apart  for  the  use  of  the  parent,  if  he  or 
she  had  survived  "  the  testator  or  his  widow.  If  either  of  his  children  died 
before  the  testator  leaving  no  issue,  the  executors  were  directed  to  divide 
the  residuary  estate  into  two  equal  shares  and  designate  one  for  the  use 
of  each  of  the  surviving  children,  and  hold  the  same  upon  the  trust  pre- 
viously created.  The  will  also  contained  a  provision  disposing  of  the 
estate  in  case  of  the  death  of  the  testator's  wife  and  all  of  his  "  children 
and  their  descendants  "  before  him.  After  the  testator's  death,  and  before 
the  death  of  the  widow,  one  of  the  children  died  leaving  two  children ; 
then  another  died  leaving  no  child.  Thereafter  the  widow  died,  leaving 
one  child  of  the  testator  and  the  two  grandchildren  surviving.  Hdd, 
that  the  word  ''children "  was  used  in  the  will  in  its  primary  sense  and 
so  did  not  include  grandchildren,  and,  therefore,  upon  the  death  of  the 
testator's  child,  who  died  childless,  the  fund  set  apart  for  her  went  to  the 
surviving  child,  and  the  two  grandchildren  were  not  entitled  to  partici- 
pate therein;  but  that  as  to  the  trust  fund  held  for  the  widow,  it  was  the 
testator's  intent  if,  before  her  death,  a  child  died  leaving  issue  who  sur- 
vived her,  that  such  issue  should  take  what  the  parent  would  have 
taken  if  surviving;  and  so,  that  the  grandchildren  were  entitled  to  one- 
half  of  such  fund. 

(Argued  December  20,  1893;  decided  January  16,  1894) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  28,  1893,  which  reversed  a  decree  of  the 
Surrogate's  Court  of  the  county  of  Kings  construing  the  will 
of  Gilbert  Potter,  deceased,  in  connection  with  a  judicial  set- 
tlement of  the  accounts  of  his  executors. 

Gilbert  Potter  died  in  Brooklyn,  in  1883,  leaving  a  widow, 
two  daughters,  named  Mrs.  Beard  and  Mrs.  Curtis,  and  a  son 
named  Gilbert.  Mrs.  Beard  had  two  children,  who  were  tes- 
tator's only  grandchildren.  By  his  will,  he  devised  his  resi- 
dence, and  certain  land  connected  therewith,  to  his  executors, 
in  trust  to  apply  the  net  rents  and  income  therefrom,  or,  if  in 
the  exercise  of  their  discretion,  and  with  his  wife's  consent, 
they  should  sell  the  same,  then,  the  income  of  the  invested 
proceeds  of  the  sale,  to  the  use  of  his  wife  for  life.     After 
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her  death  the  said  real  estate,  or  the  proceeds  thereof,  were  to 
form  a  part  of  the  residue  of  his  estate  and  to  be  held  under 
the  same  trusts.  All  the  rest  of  the  estate,  real  and  personal, 
liis  executors  were  directed  to  turn  into  money.  Thereof, 
they  were  to  invest  the  sum  of  $120,000  and  to  apply  the 
income  to  the  use  of  the  widow  for  her  natural  life.  The 
remainder  they  were  to  divide  into  three  parts  or  shares,  and 
they  were  to  hold  one  for  each  of  the  children  and  to  apply 
its  income  to  the  use  of  the  child  during  his  or  her  life. 
Then  follow  the  testamentary  provisions  which  call  for  con- 
struction and  application,  because  of  events  happening  after 
the  testator's  death : 

"  And  upon  the  further  trust,  at  the  decease  of  my  said 
wife,  to  divide  the  aforesaid  sum  of  one  hundred  and  twenty 
thousand  dollars,  into  three  equal  parts  or  shares  and  desig- 
nate and  set  apart  one  for  the  use  of  each  of  my  three  chil- 
dren and  apply  the  income  arising  from  each  to  the  use  of  the 
child  for  whom  it  shall  have  been  designated  during  his  or  her 
natural  life. 

"  Upon  the  death  of  either  of  my  children  leaving  issue,  I 
authorize,  empower  and  direct  my  Executors  and  Trustees  to 
pay  to  such  issue  equally  the  Capital  of  the  share  held  by 
them  in  trust  for  the  use  of  the  parent  so  dying ;  but  if  either 
of  my  said  children  shall  die  and  leave  no  issue  surviving 
them,  I  direct  my  said  Executors  to  pay,  divide  and  distribute 
the  Capital  of  the  share  held  for  the  use  of  the  one  so  dying, 
to  and  among  my  surviving  children  equally. 

"  If  at  my  decease  or  at  the  decease  of  my  wife  either  of 
my  children  shall  have  died  leaving  issue  surviving  me  or  sur- 
viving my  wife,  I  direct  my  Executors  to  pay,  divide  and  dis- 
tribute to  and  among  such  issue  equally,  the  share  which 
would  have  been  set  apart  for  the  use  of  the  parent,  if  he  or 
slie  had  survived  me  or  had  survived  my  wife,  such  payments 
and  distribution  to  be  made  by  my  Executors  and  Trustees  to, 
and  among,  such  issue  as  and  when  they  respectively  attain 
the  age  of  twenty-one  years.  But  if  either  of  my  children 
shall  die  before  me,  leaving  no  issue  surviving  me,  then  I 
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direct  my  Executors  to  divide  tlie  residue  of  my  estate,  into 
two  equal  shares  and  designate  one  for  the  use*  of  each  of  my 
surviving,  cliildren,  and  hold  the  same  upon  the  trusts  herein- 
before created  and  declared,  unless,"  etc. 

First,  after  testator's  death,  died  Mrs.  Beard,  leaving  two 
children,  and  next  died  Mrs.  Curtis,  leaving  no  child.  When 
the  testator's  widow  died,  subsequently,  there  survived  her,  of 
testator's  descendants,  his  son,  Gilbert,  and  two  grandchildren, 
the  issue  of  his  daughter  Mrs.  Beard. 

The  surrogate,  in  construing  this  will,  held  that  the  grand- 
children were  not  limited  to  the  shares  appointed  for  their 
mother  in  the  testator's  estate,  but  took  one-half  of  the  shares 
which  were  given  and  intended  in  trust  for  Mrs.  Curtis 
therein.  This  view  he  entertained  from  regarding  the  word 
"  children  "  as  including  the  issue  of  deceased  children.  The 
General  Term  reversed  his  decree  in  that  respect  and  held 
that  Gilbert  took  both  shares  appointed  to  Mrs.  Curtis,  as 
being  testator's  sole  surviving  child.  The  grandchildren  are 
appellants  to  this  court. 

Charles  W.  Trmlow  for  appellant.  There  was  a  clear 
general  intention  upon  testator's  part  that  the  issue  of  a 
deceased  child  should  take  the  natural  share  of  the  parent. 
(4  Kent's  Comm.  419 ;  In  re  Brown,  93  N.  Y.  295 ;  Scott  v. 
Gurnsey,  48  id.  106 ;  Prowitt  v.  Rodinan,  37  id.  42 ;  Parkr 
man  v.  Bowdoin,  1  Sumn.  368  ;  In  re  Paton,  111  N.  Y.  480, 
486 ;  Lytle  v.  Jieveridgey  58  id.  593 ;  Chryatie  v.  Phyfe,  19 
id.  344 ;  Terpening  v.  Skinner,  30  Barb.  373,  377 ;  29  N.  Y. 
525 ;  Parks  v.  Parks,  9  Paige  Ch.  107, 117 ;  Low  v.  Hamionyy 
72  N.  Y.  409.) 

Jos.  A.  Burr,  Jr.,  for  respondent.  The  Surrogate's  Court 
had  jurisdiction  to  pass  upon  questions  here  involved.  (Code 
Civ.  Pro.  §  2743  ;  In  re  Verplanck,  91  N.  Y.  450 ;  Stimson 
V.  Vrooman,  99  id.  74.)  In  the  clause  of  the  will  in  question 
the  words  "  surviving  children  "  do  not  include  grandchildren. 
{Mowatt  V.  Car  QIC,  7  Paige,  328 ;  Palmer  v.  Horn,  84  N.  Y. 
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516 ;  Shannon  v.  Pichdly  55  Hun,  127  ;  Patchen  v.  Patchen^ 
121  K  Y.  432;  Palmer  v.  Dunham,  125  id.  68;  In  re 
Hohinsony  67  Hun,  395 ;  MullarJcey  v.  SuUivan,  136  N.  Y. 
227 ;  2  Kedf .  on  Wills  [4th  ed.],  11,  §  2 ;  Steven807i  v.  Lesley, 
70  N.  Y.  512  ;  Teed  v.  Morton,  60  id.  506  ;  Bisson  v.  W.  S. 
li.  R.  Co.,  66  Hun,  704;  Soper  v.  Brawn,  136  K  Y.  249; 
Sibley  V.  Perry,  7  Ves.  522.)  While  the  courts  favor  a  con- 
struction of  a  will  which  will  permit  the  children  of  a  deceased 
testator  to  take  rather  than  one  which  will  exclude  them,  this 
principle  has  no  application  to  a  case  when  the  language  of  the 
will  is  plain,  and  the  intention  of  the  testator  is  so  clearly 
expressed  as  to  leave  no  room  for  construction.  (Mullarkey 
V.  Sullivan,  136  N.  Y.  227.)  The  law  favors  a  construction 
which  prevents  a  partial  intestacy.  {Schult  v.  Moll,  132  N. 
Y.  127;  2  Kedf.  on  Wills  [3d  ed.],  120,  §  10;  Crook  v. 
Be  Vcmdes,  9  Ves.  197 ;  Vernon  v.  Femon,  53  N.  Y.  361 ; 
Lyman  v.  Lyman,  22  Hun,  263 ;  Thomas  v.  Snyder,  43  id. 
14 ;  Provost  v.  Calyer,  62  N.  Y.  545 ;  Byrnes  v.  Baer,  86 
id.  210-218.)  Neither  can  it  be  claimed  because  he  used  the 
words  "pay,  divide  and  distribute  among  my  surviving 
children  equally,"  that  the  whole  of  Mrs.  Curtis'  share  cannot 
pass  to  one  child.  {Phillips  v.  Davis,  92  N.  Y.  199 ;  Roe  v. 
Vvngut,  21  Abb.  [N.  C]  404;  77  N.  Y.  204.) 

Gray,  J.  I  quite  agree  with  the  General  Term  justices 
that  the  word  "  children  "  is  used  in  this  will  in  its  primary 
signification.  It  is  very  clear  that  the  testator  thus  refers  to 
his  immediate  descendants  and  not  to  grandchildren.  When 
he  has  remote  descendants  in  view,  he  refers  to  them  through 
the  use  of  the  word  "  issue."  It  is  undoubtedly  tnie  that  the 
term  "  children  "  may  include  "  grandchildren ; "  but  to  give 
to  it  that  very  comprehensive  meaning,  we  should  be  able  to 
find  such  an  intention  on  the  testator's  part  from  other  expres- 
sions or  clauses  in  the  will.  I  am  not  aware  of  any  case,  in 
which  the  term  "  children  "  has  been  given  a  broader  signifi- 
cation than  it  naturally  imports ;  except  there  was  something 
in  the  will  which  called  for  and  justified  it.     In  this  will, 
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wlierever  a  reference  is  made  to  other  descendants  than  the 
testator's  immediate  ofiEspring,  they  are  spoken  of  as  the 
"  issue,"  or  the  "  lawful  issue,"  of  his  children  and  in  one 
notable  instance,  in  the  seventh  clause,  the  testator  makes  a 
certain  disposition  of  his  estate,  "  in  case  of  the  death  of  my 
wife  and  all  my  children  and  their  descendants  before  me." 
That  emphasizes  his  understanding  of  the  term  "  children " 
as  excluding  such  remote  descendants  as  grandchildren. 
Therefore,  in  directing  his  trustees,  "if  either  of  his  said 
children  shall  die  and  leave  no  issue  surviving  them  *  *  * 
to  pay  *  *  *  the  capital  of  the  share  held  for  the  use  of 
the  one  so  dying,  to  and  among  my  surviving  children 
equally,"  the  testator  meant  his  immediate  descendants,  and 
the  appUcation  of  that  language  to  the  case  of  Mrs.  Curtis' 
death,  childless,  is  to  hold  that,  certainly,  the  trust  fund  set 
apart  for  her  at  testator's  death  belonged  to  Gilbert,  testator  s 
son.  Mrs.  Beard  had  predeceased  Mrs.  Curtis  and  her  chil- 
dren were  certainly  not  accorded  a  participation  in  that  par- 
ticular trust  fund.  Thus  far,  then,  there  is  no  difficulty  in 
agreeing  with  the  opinion  of  the  General  Term,  as  to  what 
should  be  done  with  so  much  of  the  estate.  But  I  do  find 
great  difficulty  in  reaching  a  conclusion  that,  as  to  the  trust 
fund  created  and  held  for  testator's  widow,  during  her  life, 
when,  by  her  death,  it  was  ready  for  distribution,  the  grand- 
children were  confined  to  a  one-third  share.  Kestricted  as  we 
are  to  the  reading  of  this  instrument,  in  our  search  for  the 
intentions  which  underlay  its  execution,  I  am  strongly  inclined 
to  judge  that  an  intention  is  manifest,  from  certain  differ- 
ences in  the  testamentary  directions,  if  not  from  anything 
very  positive  in  the  expressions,  of  making  the  final  division 
of  the  estate  upon  a  more  equitable  basis,  as  to  the  members 
who  should  then  compose  the  family  of  testator's  descend- 
ants. If  there  is  that  difference  apparent  in  the  disposition 
of  the  trust  fund,  before  and  after  the  death  of  the  widow, 
and  the  balance,  if  it  does  not  incline  in  the  grandchildren's 
favor,  at  least,  is  equal  with  respect  to  their  interests,  I  think 
the  courts  should  uphold  their  right  to  share  in  the  fund  in 
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controversy.  Language  should  not  be  strained,  nor  words 
given  an  unusual  meaning,  in  order  to  work  out  a  result  favor- 
able to  the  issue  of  a  deceased  child  ;  but  where  it  is  possible 
to  favor  them,  consistently  with  a  fair  reading  of  the  will  and 
with  an  equitable  view  of  the  disposition  of  the  estate,  il 
should  be  done,  upon  principles  of  justice,  as  upon  authority. 
{Scott  V.  Omrnsey,  48  N.  Y.  106 ;  Matter  of  Brmjon^  93  id. 
295.)  Now  in  this  will  it  is  to  be  observed  that,  after  direct- 
ing what  disposition  shall  be  made  of  the  share  of  his  child, 
who  dies  with,  or  without,  issue,  the  testator  proceeds  to 
direct  that :  "  If  *  *  *  at  the  decease  of  my  wife  either 
of  my  children  shall  have  died  leaving  issue  *  *  *  sur- 
viving my  wife  *  *  *  my  executors  shall  pay  *  *  * 
to  and  among  such  issue,  equally,  the  share  which  would  have 
been  set  apart  for  the  use  of  the  parent,  if  he  or  she  had  sur- 
yived  *  *  *  my  wife,  such  payments  *  *  *  to  be 
made  *  *  *  when  they  attain  the  age  of  twenty-one  years." 
If,  in  this  case,  Mrs.  Beard  had  lived  to  survive  testator's 
widow,  what  share  would  have  been  set  apart  for  her  ?  It  has 
been,  and  it  is,  said  that  it  would  be  only  a  one-third  of  the 
trust  fund  held  for  the  widow ;  by  force  of  that  previous 
direction,  at  her  death  to  divide  it  into  three  parts  and  to  set 
apart  one  for  the  use  of  each  of  his  three  children.  The  argu- 
ment in  aid  of  this  answer  is,  unquestionably,  very  forcible. 
But  while  a  literal  reading  upholds  it,  there  is,  in  the  rest  of 
the  will,  the  indication  of  an  intention  that  the  clause  shall 
not  be  limited,  in  its  operation,  to  a  literal  reading.  The  tes- 
tator looked  forward  to  a  survival  by  his  three  children  of 
their  mother's  death  and,  accordingly,  made  the  provision 
given  in  the  clause  just  mentioned.  He  anticipates  the  pos- 
sibility of  a  child's  death,  intermediate  his  own  and  his  widow's 
death,  and  without  issue  ;  and  he  directs,  in  such  event,  a  pay- 
ment of  the  capital  of  the  share  held  for  that  child  to  his 
surviving  children.  Now  the  trustees,  in  a  sense,  were  hold- 
ing, not  only  the  particular  share,  or  fund,  taken  out  of  the 
residue  for  the  child,  at  the  time  of  testator's  death,  but  also 
a  one-third  share  of  the  trust  fund  created  for  the  widow,  to 
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be  enjoyed  upon  her  death.  In  the  event  of  the  child's  death, 
his  or  her  interest  in  that  trust  fund  would  shift,  and,  under 
the  earlier  direction  in  the  paragraph,  would  vest  in  his  or  her 
issue ;  or,  if  having  left  none,  in  tlie  surviving  children  of  the 
testator.  But  a  qualification  of  that  direction  is  introduced  in 
the  later  paragraph,  which  respects  the  rights  of  the  issue  of  a 
deceased  child,  if  surviving  testator's  widow;  to  the  effect 
that  they  shall  receive  what  their  parent  would  then  have 
been  entitled  to,  if  living.  So  that  while,  by  reason 
of  Mrs.  Curtis'  death,  childless,  after  Mrs.  Beard  and 
before  her  mother,  that  part  of  the  trust  fund  presently 
held  for  her,  according  to  an  explicit  direction,  went 
wholly  to  Gilbert ;  yet,  upon  the  widow's  death,  as  Mrs. 
Curtis'  interest  in  that  trust  fund  would  have  been  distributa- 
ble, if  Mrs.  Beard  were  living,  equally  between  her  and  Gil- 
bert, her  (Mrs.  Beard's)  previous  decease,  leaving  issue,  brought 
into  operation  that  later  direction  to  pay  to  such  issue,  if  they 
survived  the  widow,  "  the  share  which  would  have  been  set 
apart  for  the  use  of  the  parent "  and,  thus,  gave  to  them  one- 
half  of  the  trust  fund  to  be  distributed.  That  the  testator 
intended  that  the  issue  of  a  child  should  never  receive  more 
than  one-third  of  the  residuary  estate  is  very  strongly  nega- 
tived from  the  following  provision,  in  which  he  says :  "  If 
either  of  my  children  shall  die  before  me  leaving  no  issue  sur- 
viving me,  then  I  direct  my  executors  to  divide  the  residue  of 
my  estate  into  two  equal  shares  and  designate  one  for  the  use 
of  each  of  my  surviving  children,"  etc.  If  that  was  his  inten- 
tion, in  the  event  of  a  death  of  a  child  before  him,  shall  we, 
and  must  we,  not  say  that  the  same  intention  dominated 
future  occurrences,  such  as  we  have  here  ?  I  think  that  he 
did  intend,  upon  his  wife's  death,  if  a  child  had  previously 
died,  leaving  issue  who  survived,  not  merely  that  they  would 
take  the  one-third  intended  originally  for  their  parent,  but 
that  they  would  take  just  what  their  parent  would  have  been 
entitled  to,  if  surviving  and  the  previous  event  of  a  brother's 
or  sister's  death,  childless,  had  happened.  I  recognize  the 
obstacles  in  the  way  of  this  construction  ;  which  are  interposed 
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by  a  sort  of  preciseness  iu  expreseions,  and,  particularly,  by 
the  testator's  directing,  upon  his  wife's  death,  a  division  into, 
and  a  setting  apart  of,  three  shares  and  by  his  failing,  specifi- 
cally or  in  exact  terms,  to  provide  for  the  case,  which  has  hap- 
pened, of  the  death  of  two  children  before  his  wife's ;  the  one 
with  and  the  other  without  issue.  But  I  am  influenced  to 
hold  that  such  a  construction  is  right,  because  of  the  absence 
of  any  evidence  of  a  reason  for  wholly  discriminating  against 
issue  of  his  children  and  because  the  only  explicit  discrimina- 
tion against  them,  which  we  seem  compelled  to  follow,  is  with 
respect  to  the  three  particular  trust  funds  which  are  set  apart 
for  testator's  children  at  his  death.  With  respect  to  them, 
the  survivors  of  that  class  take,  upon  a  death  without  issue. 

The  General  Term  justices,  to  sustain  their  views,  say,  as  to 
those  provisions  of  this  fourth  clause  by  which  the  trustees 
are  directed,  upon  the  death  of  a  child  without  issue,  to  pay  the 
"  capital  of  the  share  "  held  for  the  deceased,  to  the  testator's 
surviving  children,  that  they  comprehend,  or  refer  to  the  one- 
third  part  of  the  entire  residuary  estate  and  not  merely  that 
particular  fund  created  and  set  apart  upon  testator's  death 
for  the  child.  In  this  view,  upon  Mrs.  Curtis'  death,  her 
brother  Gilbert  thereby  became  alone  entitled  to  the  fund 
presently  held  for  her,  and  eventually,  upon  the  death  of  tes- 
tator's widow,  to  the  one-third  appointed  for  Mrs.  Curtis  in  her 
fund.  Upon  the  same  theory,  Mrs.  Beard's  cliildren  must, 
also,  upon  her  death,  have  become  thereby  entitled,  at  once,  to 
their  mother's  trust  fund  and,  eventually,  to  the  one-third 
appointed  for  her  in  the  widow's  trust  f iind.  The  paragraph 
of  the  will,  to  which  the  General  Term  opinion  refers,  applies 
to  both  cases.  If  the  child  die  leaving  issue,  the  trustees  are 
directed  to  pay  to  the  issue  the  "  capital  of  the  share  "  held 
for  the  deceased ;  and  if  dying  without  issue  they  are  to  pay 
the  "  capital  of  the  share  "  held,  etc.,  to  the  surviving  children. 
But  such  a  construction  makes  the  later  direction  in  the  clause 
to  the  trustees,  as  to  their  duty  upon  the  death  of  testator's 
widow,  quite  unnecessary,  if  it  is  only  meant  thereby  to  give 
to  the  surviving  issue  of  a  deceased  child  the  share  originally 
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appointed  to  the  parent  in  the  trust  fund  held  for  the  widow's 
life.  The  counsel  for  the  respondents  attempts  to  supply  a 
meaning  to  this  later  paragraph,  which  the  General  Term 
seems  to  have  ignored,  and  he  says  that  its  purpose  was  to 
limit  the  time  of  the  payment  to  a  grandchild  of  the  portion 
of  its  parent's  share  to  its  coming  of  full  age.  I  cannot  agree 
with  either  reasoning.  Under  the  one  the  later  paragraph 
seems  to  be  regarded  as  useless  ;  while  under  the  other  it  seems 
emasculated  of  that  force  which  its  explicitness  and  the  form 
of  its  expression  entitle  it  to.  In  the  application  which  I 
advise  our  giving  to  it,  it  has  an  office  to  perform  in  governing 
the  disposition  of  testator's  estate,  as  reasonable  as  it  is  equitar 
ble.  I  think,  too,  it  has  much  importance  in  preventing  a 
possible  intestacy  in  the  event  of  the  death  of  the  testator's 
widow  and  the  liberation  of  her  trust  fund. 

Our  conclusion  is  that  the  fund  set  apart  at  testator's  death 
for  Mrs.  Curtis  should  be  paid  over  to  Gilbert  Potter ;  and 
that  the  fund  held  in  trust  for  the  testator's  widow  should  be 
divided  ;  one-half  to  be  paid  to  Gilbert  Potter  and  the  other 
half  to  be  paid,  in  equal  portions,  to  the  daughters  of  Mrs. 
Beard,  to  wit ;  Josephine  Canfield  and  Anna  Beard,  these 
appellants. 

The  judgment  of  the  General  Term  should  be  modified,  so 
as  to  direct  the  Surrogate's  Court  to  proceed  to  make  a  distri- 
bution of  this  estate  in  accordance  with  this  opinion  and  as  so 
modified  it  is  affirmed,  with  costs  to  the  parties  appellants  and 
respondents  to  be  paid  out  of  the  estate. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  accordingly. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Henry  E.  Nesmith,  as  Sole  Surviving  Testamentary 
Tnistee,  etc. 

A  discretionary  power  given  to  trustees  to  make  a  disbursement  of  income 
upon  and  in  the  course  of  the  management  of  the  trust  property,  if 
restricted  to  such  matters  as  tend  to  preserve  it,  or  to  make  it  efficient 
for  earning  purposes,  is  not  a  violation  of  the  statute  providing  for  the 
accumulation  of  income  in  certain  cases,  and  declaring  void  any  pro- 
vision for  accumulation  other  than  as  specified.  (1  K  S.  727,  §§  87,  38; 
Id.  778,  774,  §§  8,  4.) 

K.  died  seized  of  certain  real  property,  consisting  of  a  warehouse,  piers,, 
wharves,  etc.;  by  a  codicil  to  his  will  he  created  a  trust  in  respect 
thereto,  giving  to  the  trustees  the  *'sole  direction  and  management 
of  said  property,  to  improve  the  property  if  they  see  fit,  and  to 
buy  the  adjoining  property  ♦  ♦  ♦  raising  money  on  mortgage  for 
either  or  both  purposes,  if  in  their  judgment  necessary."  After  carry- 
ing on  the  business  for  some  years  the  trustees  leased  the  property. 
Thereafter  the  surviving  trustee  erected  a  shed  upon  one  of  the  piers  at 
a  cost  of  $12,000,  which  was  essential  for  the  purposes  of  the  business,, 
and  resulted  in  an  increase  of  the  annual  rental  in  the  sum  of  |6,000. 
Upon  a  settlement  of  the  accounts  of  the  trustee,  the  surrogate  ordered 
that  he  retain  the  increased  income  arising  from  building  the  shed 
until  he  shall  have  paid  his  advances  with  interest.  Hdd,  no  error; 
that  conceding  the  trustee  had  no  power  to  direct  the  expenditure  from 
the  income  the  property  was  then  earning,  as  to  which  guare,  it  was 
within  the  power  and  discretion  of  the  surrogate  to  make  the  order;  that 
the  trustees  were  not  required  to  mortgage  the  property  to  raise  the 
money  for  the  improvement. 

The  trustees  were  two  sons  of  the  testator,  both  of  whom  were  interested 
in  the  trust.  Prior  to  the  death  of  the  testator  they  had  been  in  partner- 
ship with  him  in  conducting  the  business;  this  was  continued  after 
his  death  by  the  sons,  they  using  the  same  firm  name,  and  the  money 
received  from  the  trust  estate  was  deposited  to  the  credit  of  an  account 
in  bank  previously  opened  in  the  firm  name.  After  the  death  of  one  of 
the  trustees  the  survivor  continued  the  business  and  the  deposit  account 
as  before ;  he  made  use  of  this  bank  account  in  his  own  private  affairs. 
It  was  found  that  at  some  periods  the  trust  estate  was  indebted  for 
advances  made,  and  at  others  the  bank  balance  was  less  than  the  amount 
of  the  trust  fund  with  which  the  trustee  was  chargeable.  Objection  to 
the  deposit  of  the  trust  fund  in  this  manner  was  made  for  the  first  time 
on  the  accounting,  by  the  widow  and  children  of  the  deceased  trustee. 
The ;  survivor  thereupon  immediately  opened  a  separate  bank  account 
SicKELs— Vol.  XCV.        77 
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for  the  trust,  and  charged  himself  with  full  interest  on  the  over- 
drafts. The  contestants  claimed  that  as  the  trustee  had  mingled  the 
trust  funds  with  his  own  he  should  be  charged  with  full  interest  upon 
all  the  trust  moneys  deposited.  Ildd^  untenable  ;  that  as  it  appeared 
the  trustee  had  acted  in  entire  good  faith,  and  with  no  intention  to  com- 
mit a  breach  of  trust,  he,  in  so  Yoluntarily  charging  himself  with 
interest  on  the  overdrafts,  if  he  had  not  done  more,  had  at  least  done  all 
that  could  be  required  of  him. 
The  trustee  was  credited  with  items  of  moneys  retained  for  office  rent 
and  expenses.  The  surrogate  found,  from  sufficient  evidence,  that  it 
was  necessary  to  have  an  office  in  connection  with  the  business.  Bdd, 
that  the  credits  were  proper. 

(Argued  December  14,  1893 ;  decided  January  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  the  second 
Monday  of  May,  1893,  which  affirmed  a  decree  of  tlie  Surro- 
gate's Court  of  Kings  county  settling  the  accounts  of  the 
petitioner  as  the  sole  surviving  trustee  under  a  codicil  to  the 
will  of  James  Nesmith,  deceased.     • 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  TredweU  Riohards  for  appellants.  The  trustee  should 
be  charged  with  interest  at  the  legal  rate  upon  all  moneys 
deposited  in  his  private  bank  account  ifi  the  name  of  Nesmitli 
&  Sons.  {DunsGorribe  v.  Dunscomhe^  1  Johns.  508 ;  Ex  parte 
Townsend^  15  Ves.  470  ;  Spencer  v.  Poplham^  5  Redf .  425 ; 
Cook  V.  Lomry^  95jN.  Y.  103.)  The  contestants  did  not  in  any 
way  acquiesce  in  or  ratify^the  deposit  of  the  trust  funds  in  the 
private  bank  account  of  Henry  E.  Nesmith,  nor  the  use  which 
he  made  of  said  funds  so  deposited.  {Adair  v.  Brimmery  74 
N.  Y.  539 ;  Mumford  v.  Mumford^  6  Johns.  1.)  The  surro- 
gate erred  in  that  part  of  his  first  conclusion  of  law  which 
holds  and  declares  that  the  increased  income  arising  from  the 
expenditures  for  building  the  shed  on  the  pier  of  the  trust 
property  mentioned  should  be  retained  by  the  trustee  until  he 
has  received  a  full  return  for  his  advances  for  that  purpose  and 
interest,  if  the  trust  shall  last  so  long.  {DannM  v.  Jonea^  3 
Den.  602;  Ha/rris  v.   Clark,  7  N.  Y.  242;  KiLpairick  v. 
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Johnson^  15  id.  322,  324 ;  Pray  v.  Ilegetnan^  92  id.  508 ; 
Palmer  v.  De  Forest^  95  id.  13 ;  Cook  v.  Lowry^  Id.  103 ; 
Ilohaon  v.  IlaU^  Id.  588 ;  Williams  v.  Williams^  8  id.  538 ; 
1  Perry  on  Trusts  [2ded.],  §§  395, 397;  Gray  on  Perpetuities, 
671-679 ;  In  re  UnderhiU,  117  N.  Y.  471 ;  In  re  Hawley, 
104  id.  250;  Sevan  v.  Cooper^T^i  id.  317.)  As  the  benetici- 
aries,  including  the  contestants,  were  absolutely  entitled  to  the 
net  earnings  of  the  trust  estate,  the  act  of  Henry  E.  Nesmith 
in  taking  those  earnings  and  appropriating  them  to  the  mak- 
ing of  improvements  and  additions  to  the  corpus  of  the  trust 
estate  was  a  conversion,  and  the  contestants  are  entitled  to 
interest  on  the  amounts  so  taken  from  the  date  of  the  taking. 
The  taking  and  the  use  made  of  the  earnings  being  without 
legal  right  and  in  violation  of  the  right  of  contestants,  the 
trustee  is  liable  for  interest.  {Freeman  v.  Cook^  6  Iredell 
Eq.  373 ;  Ea/oes  v.  Hickson^  30  Beav.  136 ;  Barrett  v.  Wyatt^ 
8  Jurist,  1045.) 

Z.  IL  Amoldy  Jr,y  for  respondent.  The  surrogate  correctly 
held  that  the  cost  of  building  the  shed  was  payable  out  of  the 
increased  rental  produced  by  and  received  for  said  shed. 
{Morse  v.  Morse^  85  N.  Y.  53 ;  Greason  v.  Ketaltas^  17  id. 
491 ;  Hill  on  Trustees,  429 ;  Bowers  v.  Strathmore^  8  Lond. 
Jur.  92;  Vyse  v.  Foster,  L.  R.  [8  Ch.  App.]  309.)  The 
surrogate  correctly  allowed  the  trustee  for  office  rent  and  office 
expenses.  {Fowler  v.  Lockwood,  3  Redf .  465  ;  Eedf .  Law  & 
Pr.  [4th  ed.]  455.)  The  surrogate  has  charged  the  trustee 
with  all  the  interest  for  which  the  trustee  can,  in  any  event, 
be  held  liable.  {Jacot  v.  Emmett,  11  Paige,  142 ;  Price  v. 
Holman,  135  N.  Y.  124.) 

Gray,  J.  James  Nesmith,  the  testator,  died  in  1872; 
leaving  a  last  will  and  testament ;  by  a  second  codicil  to  which 
he  created  an  express  trust  during  the  lives  of  his  two  sons, 
James  I.  and  Henry  E.  Nesmith,  who  were  also  named  as 
trustees,  affecting  certain  valuable  property,  consisting  in 
warehouse,  piers  and  wharves  in  the  city  of  Brooklyn,  which 
were  known  and  described  as  the  "  Empire  Stores."     In  1886 
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James  I.  Nesmith  died  and  since  then  Henry  E.  Nesmith  hai> 
acted  as  the  sole  surviving  trustee.  This  proceeding  was  insti- 
tuted by  the  trustee  to  obtain  a  judicial  settlement  of  his 
accounts  for  the  year  1891  and  certain  of  the  objections, 
which  were  made  to  his  accounts,  form  the  subjects  for  our 
consideration.  The  contestants  and  appellants  here  are  the 
widow  and  children  of  the  deceased  trustee  James  I.  Nesmith. 
During  testator's  lifetime,  he  had  been  engaged  in  the  ware- 
house business  upon  a  larg(?  scale  and  after  his  death  that 
business  was  continued  by  his  trustees,  under  the  provisions  , 
of  this  codicil.  In  1888,  tlie  trust  property  referred  to  was 
leased  to  the  Empire  Warehouse  Company  for  live  years.  In 
1891  the  trustee,  deeming  it  necessary  for  the  purposes  of  the 
business,  erected  a  shed  upon  one  of  the  piers,  at  a  cost  of 
$12,000.  In  his  accounts  appeared  the  item  of  $7,500; 
which  represented  a  payment  towards  that  cost  and  these 
appellants  objected  that  it  was  an  unlawful  appropriation  of 
income  to  the  erection  of  a  pennanent  improvement  and 
addition  to  the  trust  property.  The  codicil,  after  creating  the 
trust  in  favor  of  testator's  children  and  certain  grandchildren, 
provided  with  respec*  to  the  trust  property,  as  follows,  viz.  i 
"  Said  James  I.  and  Henry  E.  to  have  sole  direction  and  man- 
agement of  said  property,  to  improve  the  property  if  they  see 
fit,  and  to  buy  the  adjoining  property  on  same  block  (any  such 
purchases  to  be  included  in  this  trust)  if  they  see  fit,  raising 
money  on  mortgage  for  either  or  both  purposes  if  in  their 
judgment  necessary  ;  to  receive  the  earnings  of  said  property, 
and  after  deducting  therefrom  all  charges,  expenses  and  dis- 
bursements, including  the  aforesaid  annuity,  to  account  to  the 
heirs  for  tlieir  respective  portions,"  etc. 

Upon  the  death  of  the  survivor  of  the  two  trustees  the  trust 
property  was  directed  to  be  sold  and  the  proceeds  divided 
among  the  testator's  children,  in  a  prescribed  mode,  not  neces- 
sary to  consider  critically.  The  objection  to  the  payment  for 
the  shed  was  sustained  and  the  credit  disallowed  to  the  trus- 
tee ;  the  referee  holding,  in  an  opinion,  that  the  cost  of  the 
shed  was  properly  chargeable  to  the  corptis  of  the  estate ; 
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upon  which  the  trustee  would  have  an  equitable  lien  for  re-pay- 
iiient.  In  this  view  he  was  sustained  by  the  surrogate  ;  who 
thought  that  if  the  codicil  made  "  a  provision  for  creation  of 
betterments  and  permanent  improvements  out  of  the  income 
of  the  trust  fund,  it  was  in  reaUty  an  accumulation  ^ra  tanto  " 
and,  hence,  there  would  result  a  violation  of  the  statute  as  to 
accumulations.  But  he  was  of  the  opinion  that,  while  there 
was  no  authority  for  the  trustee  to  make  the  expenditure,  he 
was  entitled  to  be  presently  indemnified  and  might  retain 
the  increased  income  wliich  arose  from  the  additional 
structure,  until  his  advances  for  its  construction  should 
have  been  repaid  to  him.  The  surrogate's  decree  was 
sustained  at  the  General  Term.  If  it  were  necessary  to  decide 
t^e  j^uestion,  we  very  much  doubt  that  we  should  be  disposed 
to  lioFd  that  there  was  any  violation  of  the  statute  against 
accumulations,  in  the  provisions  of  this  codicil;  or  any 
improper  application  of  the  income,  under  the  circumstances 
of  this  case.  The  testator  gave  to  his  trustees  the  sole  direc- 
tion and  management  of  this  warehouse  property  and  wide  dis- 
cretionary powers  respecting  it.  The  codicil  is  not  expressed 
in  very  apt  language ;  but  it  is  evident  that  the  discretion 
does  not  comprehend  a  purchase  of  other  property,  or  an 
improvement,  of  an  extraordinary  nature  not  called  for  by 
the  exigency  of  the  business,  by  the  use  of  the  income  from 
the  trust.  But,  within  the  lines  of  a  reasonable  management 
of  the  trust  property,  whether  an  expenditure  of  the  income 
should  be  made  upon  it,  in  order  to  perfect,  or  to  protect,  the 
business,  was  a  matter  for  the  exercise  of  the  discretion  of  the 
tnistees.  The  earnings  of  the  property,  which  they  were  to 
account  for,  might  well  be  diminished  by  a  disbursement 
necessary  for  an  improvement,  which  was  a  protection  of  the 
trust  business,  as  a  going  concern,  without  violating  the  direc- 
tion as  to  their  distribution  among  their  heirs.  What  the 
law  forbids  is  an  accumulation  of  either  rents,  profits,  or 
income,  except  in  the  manner  and  for  the  period  of  time 
sjx^cified  in  the  statutes.  A  testamentary  direction  other- 
wise is  declared  void.    (2  K.  S.  726,  §§  37,  38;  Id.  773,  774, 
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§§  3,  4.)  We  cannot  read  any  such  unlawful  direction  in  tlii.s 
codicil.  A  discretionary  power  to  make  a  disbursement  of 
income,  in  the  course  of  the  management  of  the  trust  prop- 
erty, may  be  deemed  to  be  within  the  testamentary  intention, 
and  if  it  is  restricted  to  such  matters  as  tend  to  preserve  it,  or 
to  make  it  efficient  for  earning  purposes,  there  can  be  no 
violation  of  the  statute.  We  should  say  that  it  is  within  the 
purview  of  the  tinist  that  the  trustees  should  expend  its  income 
in  maintaining  its  efficiency.  Whether,  in  a  particular  case, 
the  application  of  the  income  was  for  such  a  necessary  pur- 
pose, or  not,  is  largely,  if  not  wholly,  a  question  to  be  deter- 
mined by  the  facts.  The  referee  has  found,  and  in  doing  so  he 
was  amply  warranted  by  the  evidence,  that  "  the  erection  of 
the  shed  was  necessary  to  the  successful  prosecution  and  reten- 
tion of  certain  valuable  parts  of  the  business  carried  on.'* 
The  evidence  showed  that,  for  the  purpose  of  storing  hides, 
which  was  a  valuable  part  of  the  storage  business,  the  erection 
of  a  shed  on  the  pier  was  essential,  in  order  to  retain  that 
branch  of  the  business  and  it  was  shown,  in  addition  to  that 
consideration,  to  have  resulted  in  an  increase  of  the  rental  by 
the  sum  of  $6,000  a  year.  Under  the  circumstances,  it  is 
difficult  to  see  how  the  application  of  income  to  such  a  pur- 
pose is  not  in  effectuation  of  the  objects  of  the  trust  created. 
As  it  was  testified,  it  might  well  have  been  regarded  as  a 
very  unbusinesslike  and  unwise  transaction  to  borrow  the  small 
sum  of  $12,000  by  a  mortgage  upon  this  extensive  and  valu- 
able property,  already  mortgaged  for  $300,000,  and  it  is^ 
scarcely  conceivable  that  the  testator  intended  that  the  trustees 
should  be  compelled  to  resort  to  it.  But  while  we  entertain 
these  views,  they  are  not,  perhaps,  essential  to  the  affirmance 
of  the  surrogate's  decree.  In  ordering  that  the  trustee  retain 
the  increased  income,  arising  from  the  building  of  the  shed  on 
the  pier  of  the  trust  property,  until  he  shall  have  been  repaid 
his  advances  and  interest,  the  surrogate  was  within  a  legitimate 
exercise  of  his  judicial  powers.  Under  the  general  jurisdiction  \ 
conferred  upon  Surrogates'  Courts,  in  matters  relating  to  the 
conduct  of  executors,  administrators  and  testamentary  trustees 
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and  to  the  settlement  of  their  accounts,  the  surrogate  has  the 
right  to  order  the  direction  of  their  conduct,  within  the  rules 
of  law,  as  reason  and  equity  seem  to  him  to  dictate.  {In  re 
Wagner,  119  K  Y.  28.) 

His  decree  works  out  a  perfectly  just  result.  The  erection 
of  the  shed  has  not  diminished  the  earnings,  nor  impaired  the 
earning  capacity  of  the  property ;  but,  to  the  contrary,  has 
increased  the  one  and  preserved  the  other.  The  persons 
entitled  to  a  distribution  of  the  earnings  of  the  trust  estate 
have  received  them  undiminished,  and  will  continue  to  receive- 
them.  They  are  not  prejudiced  and,  if  the  trust  survives  the 
period  of  time  required  to  reimburse  the  trustee  for  his 
advances,  they  will  be  the  gainers.  There  has  been  no 
accumulation  of  income.  The  trustee  has  advanced  the  money- 
out  of  his  own  pocket  and  the  increased  rental,  as  it  comes  in,, 
goes  to  re-pay  him.  We  think  that  the  surrogate's  ruling  on 
this  question  is  quite  unobjectionable  and  it  was  most  favor- 
able to  the  appellants. 

Another  question  upon  this  accounting  grows  out  of  the 
use  by  the  trustee  of  the  moneys  coming  in  from  the  trust 
estate  and  deposited  in  bank  to  the  credit  of  an  aqcount  in  the 
name  of  Nesmith  and  Sons.  That  was  the  name  under  which 
the  testator  and  his  sons  had  always  conducted  the  businesa 
and  it  continued  to  be  the  business  name  for  his  sons  after  his 
death,  without  any  change.  His  two  sons,  as  trustees,  and  the 
present  surviving  trustee  had  deposited  all  the  trust  moneys 
received  to  that  account.  It  appeared  upon  this  accounting 
that  this  trustee  had  made  use  of  the  bank  account  in  liis  own 
private  affairs.  The  finding  of  the  referee,  and  which  waa 
adopted  by  the  surrogate,  was  that  Nesmith  and  Sons,  or  this 
trustee,  who,  individually,  was  the  sole  member  of  that  firm, 
acted  as  bankers  for  the  trust  estate ;  "  that  at  some  periods 
the  trust  estate  was  indebted  to  Nesmith  &  Sons  for  advances 
and  at  other  periods  *  *  *  the  bank  balance  of  Nesmith 
and  Sons  was  less  than  the  amount  of  the  estate  fund  with  which 
said  trustee  was  chargeable ; "  and  "  that  the  interest  on  the 
amount  of  the  trust  fund  overdrawn  from  April  18th,  1891, 
to  December  11, 1891,  was  $219.40."    Objection  was,  for  the 
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first  time,  made  to  the  trust  fund  being  so  deposited  upon  this 
.accounting  and  the  trustee  at  once  opened  a  separate  bank 
account  for  the  trust  and  voluntarily  charged  himself  with  the 
full  interest  on  his  overdrafts.  But  the  appellants  objected, 
and  now  insist,  because  the  trustee  had  mingled  the  trust 
moneys  with  his  own  funds,  tliat  he  should  be  charged  with  legal 
interest  upon  all  the  trust  moneys  deposited  in  his  bank  account 

We  think  this  demand  was  very  properly  overruled  and, 
tliough  the  objection  may  have  been  within  their  legal  right 
to  make,  it  came  with  somewhat  bad  grace  from  the  widow 
and  children  of  the  deceased  co-trustee ;  in  whose  lifetime  the 
trust  estate  had  been  managed  in  the  same  manner  and  the 
trust  income  had  been  deposited  and  kept  under  the  same 
account ;  and  when  it  is  not  pretended  that  any  loss,  or  preju- 
dice have  resulted.  The  tnistee  had  acted  in  perfect  good 
faith  and  under  the  idea  that,  in  following  the  course  pre- 
viously pursued  with  the  income,  he  was  acting  in  the  interest 
•of  the  trust  estate.  There  is  nothing  to  show  that  he  had  the 
slightest  intention  of  committing  a  breach  of  his  trust. 

A  strict  observance  of  established  rules  requires  that  trust 
funds  received  for  investment,  in  the  absence  of  any  discre- 
tion in  the  matter,  shall  be  invested,  as  speedily  as  it  is  reason- 
ably possible,  in  the  modes  which  the  law  recognizes  to  be 
proper  and  prudent.  While  awaiting  investment,  or  distribu- 
tion, it  is  manifestly  in  the  line  of  a  more  correct  performance 
of  the  trustee's  duty  that  he  should  place  and  hold  them  sepa- 
rately, and  apart  from  his  own  funds.  If  he  fail  to  do  so  and 
loss  ensues,  he  becomes  personally  liable.  If  he  use  or  venture 
them  in  his  own  business,  he  should  be  allowed  to  derive  no 
personal  benefit  therefrom.  Unreasonable  neglect  to  invest, 
or  to  pay  over,  trust  funds,  or  a  personal  use  of  them,  in  bad 
faith,  would  be  grounds  for  charging  him  with  legal  interest. 
Adherence  to  such  rules  insures  a  more  faithful  administra- 
tion of  the  trust  and  removes  the  elements  of  temptation  to 
the  trustee  and  of  danger  to  the  trust.  In  the  present  case, 
the  moneys,  which  this  trustee  kept  in  his  bank  account,  were 
not  received  for  investment  purposes ;  but,  as  income,  were 
held  by  him  for  distribution  among  the  beneficiaries.     These 
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parties  have  suffered  no  loss  and,  in  voluntarily  charging  him- 
self with  legal  interest,  the  trustee,  if  he  has  not  done  more 
than  he  might  have  been  compelled  to  do,  has  certainly  done 
all  that  could  have  been  exacted  of  him.  In  Price  v.  Hol- 
maa  (135  N.  Y.  124)  it  was  observed,  on  the  authority  of 
Eapalje  v.  HaU  (1  Sandf,  Ch.  399)  and  Jacot  v.  Emmett,  (11 
Paige,  142)  that  "  a  trustee  is  not  to  pay  interest,  even  simple 
interest,  solely  for  the  reason  that  he  deposits  the  trust  moneys 
indiscriminately  with  his  own ;  nor  because  he  makes  use  of 
them  in  his  own  business ;  that  there  must  be  superadded  a 
breach  of  trust,  a  neglect  or  refusal  to  invest  the  fund,  at  the 
time  or  in  the  mode,  which  the  trust  instrument,  or  the  Jaw  itself, 
has  pointed  out."  More  recently,  we  had  occasion  to  hold  to 
the  same  effect  in  Beard  v.  Beard  (decided  in  November,  1893.) 

The  intermingling  by  this  trustee  of  the  trust  moneys  with 
liis  own  was  not  without  excuse,  in  the  circumstances  of  this 
case.  He  intended  no  wrong  and  his  conduct  is  not  to  be 
visited  with  any  such  wholesale  condemnation  and  penal  con- 
sequences as  these  appellants  insist  upon.  In  paying  into  the 
fund  interest  upon  the  overdrafts,  he  exempted  himself  from 
liability  to  adverse  criticism. 

The  contestants  further  objected  that  the  trustee  was  not 
entitled  to  be  credited  with  items  of  moneys  retained  for  office 
rent  and  office  expenses,  and  have  argued  at  length  in  support 
of  their  objection  here.  There  was  neither  merit  nor  force  in 
the  objection.  The  surrogate  found  as  a  fact  that  it  was  nec- 
essary to  have  an  office  in  connection  with  the  business  carried 
on  at  the  Empire  Stores.  Whether  it  was,  or  not,  depended 
upon  the  evidence  adduced  upon  the  subject.  There  was 
abundance  from  which  the  referee  and  surrogate  could  prop- 
erly infer  as  they  did,  which  we  think  unnecessary  to  review. 
We  should  have  reached  the  same  conclusion. 

The  order  of  the  General  Term,  affirming  the  decree  of  the 
surrogate,  should  be  affirmed ;  with  costs  to  the  respondent, 
to  be  paid  out  of  the  estate. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Order  affirmed. 
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William    H.   Wabnkr,  as    Assignee,    etc.,    Appellant,    v. 
Clabenoe  H.  Lake,  as  Sheriff,  etc.,  Bespondent. 

(Argued  October  8,  1898  ;  decided  November  28,  1898.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  June  23,  1892, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  and  granted  a  new  trial. 

Ifoaes  Shire  for  appellant. 

Addbert  Moot  for  respondent. 

Agree  to  affirm  and  for  judgment  absolute  on  stipulation ;: 
no  opinion. 
All  concur. 
Order  affirmed,  and  judgment  accordingly. 


JoHA27NA  MosKovrrz  et  al.,  as  Administrators,  etc.,  Bespond- 
ents,  V,  Chables  Lights  et  al.,  Appellants, 

(Argued  October  18,  1808 ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the^ 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  March  20,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

J.  Aspinwall  Ilodge  for  appellants. 

Edga/r  J.  Nathcm  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Francis  Higoins,  as  Receiver,    etc.,  Respondent,  v.  TXmL 
O'DoNNELL  et  al.,  Impleaded,  etc.,  Appellants. 

(Submitted  October  18.  1893 ;  decided  November  28,  1803.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
upon  an  order  made  March  17,  1893,  which  aflirmed  a 
judgment  in  favor  of  plaintiflE  entered  upon  a  verdict  directed 
by  the  court. 

JS!  Z.  Collier  for  appellants. 

JDurnin  cfe  Hendrick  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Cincinnati  National  Bank,  Appellant,  v.  Myron  H.  Tildbn, 
Jr.,  et  al..  Impleaded,  etc.,  Respondents. 

Thomas  Brown,  as  Administrator,  etc.,  Respondent,  v.  Mtbok 
H.  TiLDEN,  Jr.,  et  al..  Impleaded,  etc..  Appellants. 

(Argued  October  20,  1893 ;  decided  November  28,  1898.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  January  18, 1893, 
which  reversed  an  order  of  Special  Term  denying  a  motion 
by  Thomas  Brown,  as  administrator,  etc.,  to  require  the 
receiver  appointed  in  the  action  first  above  entitled  to  pay  over 
Tents  in  his  hands. 

E.  M.  Ashley  for  appellants. 

Joseph  W.  Taylor  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Hbkby  H.  Skinner  et  al.,  as  Adminifitrators,  etc.,  Respond- 
enta,  v.  The  Pbospbot  Park  and  Coney  Island  Railroai> 
OoMPANY,  Appellant. 

Same  v.  Same. 

(Argued  October  20,  1898;  decided  November  28,  18d8. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  in  both  of  the  above- 
entitled  actions,  entered  upon  orders  made  February  13, 1892, 
which  affirmed  judgments  in  favor  of  plaintiflE  entered  upon 
verdicts  and  affirmed  orders  denying  motions  for  a  new  trial. 

Samiuel  D.  Morris  for  appellant. 

Chwrles  J,  Patterson  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgments  affirmed^ 


Agnes  Zoliewski,  as  Administratrix,  etc.,  Respondent,  v.  The 
New  York  Central  and  Hudson  Riyeb  Railroad  Com- 
pany, Appellant. 

(Argued  October  20,  1898 ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February  3,  1893,  which  affirmed  a  judgment  in  favor  of 
plamtifi  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Cha/rles  A.  Pooley  for  appellant. 

WiUicmi  Armstrong  and  Edward  T.  D'wranit  for 
respondent. 

Agree  to  affirm,  with  costs  and  ten  per  cent  damages  for 
delay  under  section  3251  of  the  Code  of  Civil  Procedure. 
All  concur. 
Judgment  affirmed. 
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Jennie  L.  Meek,  as  Administratrix,  etc.,  Respondent,  v.  The 
New  York  Central  and  Hudson  Rivee  Raileoad  Com- 
pany, Appellant. 

(Argued  October  20,  1898;  decided  Noyember  28,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  9,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Samilton  Sarria  for  appellant. 

J.  Newton  Fiero  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Annie  J.  Pabshall,  as  Administratrix,  etc.,  Respondent,  i9. 
The  New  York,  Lake  Erie  and  Western  Railroad  Com- 
pany, Appellant. 

(Argued  October  25, 1898;  decided  November  28,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  1 2, 1892,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

Lewis  E.  Carr  for  appellant. 

W.  F.  (yNeUl  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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William  H.  Soott,  as  Executor,  etc.,  Respondent,  v.  Thk 
Metropolitan  Elevated  Railway  Company  et  al., 
Appellants. 

(Argued  October  26,  1893 ;  decided  November  38,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  7, 1891,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Arthur  0.  Towiiseyid  for  appellants. 

Z.  H,  Arnold^  Jr.y  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mortimer  Mansfield,  Respondent^  v,  Wilhelmina  Raab  et 
al.,  as  Executors,  etc..  Appellants. 

(Argued  Ck;tober  26,  1893 ;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  12,  1892,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Z.  Laflvn  Kdlogg  for  appellants. 

Charles  De  Kay  Townsend  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
•Judgment  affirmed. 
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In  the  Matter  of  Mabt  L.  Van  Slooten,  Respondent,  v. 
Charles  H.  Wheelek,  as  Executor,  etc..  Appellant. 

An  acknowledgment  of  receipt  of  payment  in  a  satisfaction  of  a  mortgage 
is  prima  facie  evidence  that  the  mortgage  was  paid,  and  to  rebut  the 
presumption  the  mortgagee  must  show  affirmatively  that  the  acknowl- 
edgment is  untrue. 

Public  policy  requires  that  claims  against  the  estates  of  deceased  persons 
should  be  established  by  very  satisfactory  evidence. 

(Argued  October  26,  1893 ;  decided  November  28,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  17,  1892,  which  reversed  an  order  of  Special 
Term  confirming  the  report  of  a  referee  disallowing  die  claim 
of  Mary  L.  Van  Slooten  against  the  estate  of  Harry  E.  Dodge, 
deceased,  defendant's  testator,  and  which  awarded  a  judg- 
ment absolute  allowing  said  claim. 

The  following  is  the  opinion  in  full : 

"  The  testator  died  on  the  3d  day  of  June,  1886,  leaving 
one  descendant,  a  son,  and  leaving  a  will  in  which  the  defend- 
ant was  appointed  executor. 

^^  In  September,  1889,  the  plaintiff  presented  a  claim  against 
the  estate  of  the  testator  for  $20,000,  which,  in  her  verified 
statement  thereof,  was  described  as  follows :  '  Said  Harry  E. 
Dodge,  deceased,  in  or  about  the  year  1886,  was  the  owner  of 
the  premises  No.  278  Henry  street  in  the  city  of  Brooklyn,, 
upon  which  said  premises  there  was  a  mortgage  of  $20,000, 
owned  by  and  belonging  to  me,  and  tliat  in  or  about  the 
month  of  May,  1886,  said  Harry  E.  Dodge,  deceased,  sold  said 
premises,  and  at  his  request  I  executed  a  satisfaction  piece  of 
the  said  mortgage  with  the  undei*standing  and  agreement  that 
said  Dodge  would  pay  me  the  amount  of  said  mortgage  upon 
receiving  the  consideration  price  of  said  premises  from  the 
purchaser  thereof,  whereupon  thereafter  he  gave  me  a  check 
for  the  face  of  said  mortgage,  to  wit,  the  sum  of  $20,000, 
which  said  sum  has  never  been  paid  to  me  and  against  which 
there  are  no  offsets  or  counterclaims  of  any  name  or  nature 
whatsoever.'     This  claim  was  disputed  by  the  defendant,  and 
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was  then  by  consent  referred  to  Albert  E.  Lamb  to  hear  and 
determine  the  same.  The  case  was  brought  to  trial  before 
the  referee,  and  he  made  his  report,  deciding  it  in  favor  of 
the  defendant  dismissing  the  claim.  His  repc  *"  was  confirmed 
and  judgment  was  entered  thereon  in  favor  of  the  defendant. 
From  that  judgment  the  plaintiflE  appealed  to  the  General 
Term,  and  there  the  judgment  was  reversed  upon  the  facts 
and  a  new  trial  was  ordered  before  another  referee.  Thereafter 
James  McKeen  was  appointed  referee  and  the  case  was  again 
brought  to  trial  before  him,  and  upon  substantially  the  same 
facts  as  had  appeared  upon  the  first  trial  he  made  his  report 
dismissing  the  claim,  uiid  his  report  was  confirmed  and  judg- 
ment was  entered  thereon.  From  that  judgment  the  plain- 
tiff again  appealed  to  the  General  Term,  and  it  reversed  the 
judgment  upon  the  facts,  and  holding  that  the  case  was  a 
plain  one  for  the  plaintiff  and  could  not  be  materially  changed 
upon  a  new  trial,  it  ordered  judgment  for  the  plaintiff  for  the 
amount  of  her  claim,  with  interest  and  costs,  amounting  in  all 
to  upwards  of  $28,000.  From  that  judgment  the  defendant 
has  appealed  to  this  court. 

"  "We  are  not  able  to  take  the  same  view  of  the  evidence  in 
this  case  as  that  which  found  favor  with  the  learned  General 
Term.  We  could  rest  our  decision  upon  the  able  opinion  of 
the  referee  before  whom  the  case  was  last  tried,  and  find 
therein  ample  justification  for  the  conclusion  we  have  reached. 
But  the  amount  involved  is  so  large,  and  the  difference 
between  the  two  referees  and  the  General  Term  is  so  wide 
and  emphatic  that  it  is  most  proper  that  we  should  give  our 
own  reasons  for  our  judgment. 

"  Harry  E.  Dodge  was  a  widower,  and  for  some  years  before 
his  death  had  been  a  member  of  the  Wall  street  banking  firm 
of  Clark,  Dodge  &  Co.  At  his  death  he  was  apparently  worth, 
over  and  above  all  his  debts,  aside  from  this  claim  of  the  plain- 
tiff, nearly  $200,000.  He  became  acquainted  with  the  plain- 
tiff, who  was  then  a  widow,  at  least  as  early  as  August,  1877. 
Her  name  was  then  Mrs.  Miner,  she  having  since  the  death  of 
Mr.  Dodge  been  married  to  Mr.  Van  Slooten.  Soon  after 
their  acquaintance  the  plaintiff  and  Dodge  commenced  to  live 
together  in  Brooklyn,  first  at  the  house  of  one  of  the  plaintiff's 
SiCKELs— Vol.  XCV.        79 
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yvknees^^  Mrs.  Chertizza,  then  at  a  house  in  Livingston 
^itjiMiy  iokl  then  in  her  house  in  Sidney  place  where  he  died. 
Om  thfitllth  day  of  March,  1882,  he  gave  her  his  bond  and  a 
iiBQrt^age  upon  a  house  in  Henry  street  to  secure  the  payment 
toitear  d£'tlie  sum  of  $20,000  on  demand,  with  interest  from 
)^.id4te  thereof.  He  had  a  shock  of  paralysis  on  the  14th 
4djf^of  April,  1886,  another  on  the  7th  day  of  May  and  a 
tWtoiiOn  the  day  of  his  death.  The  mortgage  remained  on  tlie 
Jujqi^e  at  Sidney  place  until  April  21st,  1886,  seven  days 
aiter  the  first  shock  of  paralysis,  when  she  sent  it  to  her 
attorney  with  the  request  that  it  should  be  recorded,  and  he 
caused  it  to  be  recorded  on  that  day.  There  is  nothing  to 
ahow  what  the  consideration  for  that  mortgage  was,  and  it  is 
very  doubtful  whether  it  had  any  consideration.  If  it  had 
been  given  for  money  borrowed  or  for  property  purchased,  we 
see  no  reason  to  doubt  that  the  fact  could  have  been  proved. 
Why  did  Mr.  Dodge,  a  rich  man,  give  the  mortgage  ?  Why 
was  it  made  payable  '  on  demand,'  with  interest  from  date  I 
Why  was  it  permitted  to  slumber  four  years  without  record? 
Why  was  it,  after  slumbering  so  long,  recorded  soon  after  the 
Attack  of  a  disease  usually  fatal  ?  During  these  four  years  it 
does  not  appear  that  any  interest  was  paid  upon  the  mortgage, 
and  the  bond  and  mortgage  when  delivered  to  her  attorney 
for  record  contained  no  indoraements  of  the  payments 
of  interest.  If  the  interest  had  been  paid,  as  it  probably 
would  have  been  upon  .a  subsisting,  vital  obligation,  it 
is  quite  probable  that  some  at  least  of  the  payments  could 
have  been  proved.  But  this  is  not  all.  The  very  next  day 
after  the  record  of  the  mortgage  she  executed  a  satisfaction 
piece  certifying  that  the  mortgage  had  been  paid,  and  it  was 
on  that  day  discharged  of  record.  The  satisfaction  piece  was 
drawn  and  the  acknowledgment  thereof  was  taken  by  her 
attorney,  who  had  the  mortgage  recorded.  Why  was  tlie 
mortgage  placed  upon  record  one  day  to  be  satisfied  and  can- 
celed the  next  ?  What  transpired  between  the  record  of  the 
mortgage  at  three  o'clock  p.  m.  of  one  day  and  its  satisfaction 
on  the  next  day  ?  If  the  mortgage  was  for  any  reason  to  be 
so  soon  satisfied  why  was  it  not  torn  up  or  simply  canceled  in 
some  way  before  its  record  ?     And  what  possible  reason  could 
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there  be  for  recording  it  ?  A  not  improbable  explanation  is 
that  the  mortgage  was  recorded  in  violation  of  some  under- 
standing between  the  parties,  and  that  when  Mr.  Dodge 
learned  of  it  he  required  its  cancellation.  Mr.  Dodge  sold 
and  conveyed  the  Henry  street  real  estate  on  the  1st  day  of 
May  for  $15,750,  and  thus  we  have  the  fact  that  the  mortgage 
was  for  $4,250  more  than  the  value  of  the  property,  and  this 
militates  somewhat  against  the  theory  that  the  mortgage  was 
a  honafide  mortgage  to  secure  a  real  debt.  She  alleges  in  the 
verified  statement  of  her  claim  that  she  satisfied  the  mortgage 
upon  an  agreement  with  Dodge  that  he  should  pay  her  the 
amount  of  the  mortgage  upon  the  receipt  by  him  of  the  pur- 
chase price  of  the  property  when  sold.  We  must  assume  that 
he  received  the  purchase  price  in  cash  because  if  he  did  not  it 
was  easily  susceptible  of  proof.  "What  did  he. do  with  the 
money  ?  If  he  had  deposited  that  amount  in  the  bank  of  his 
firm  or  in  any  other  bank,  that  could  have  been  proved.  She 
alleges  that  he  was  to  pay  her  niortgage  with  the  proceeds  of 
the  sale.  Did  he  not  do  it  ?  And  if  he  did  not  what  became 
of  the  money  ?  She  says  he  then  agreed  to  pay  her,  and  if  the 
mortgage  was  a  valid,  subsisting  obligation,  why  did  he  not 
^o  it  ?  She  says  he  did  not  pay  her,  and  if  he  did  not,  the 
probabiUty  is  that  the  mortgage  was  given  for  some  undisclosed 
purpose  and  was  not  intended  as  a  subsisting  obligation.  We  are 
dealing  with  probabilities.  He  being  dead,  and  her  mouth  being 
closed  by  the  statute,  we  must  ascertain  as  well  as  we  can  where 
the  balance  of  the  probabilities  is.  The  bond  and  mortgage 
have  disappeared.  She  says  that  she  never  received  them 
back  from  her  attorney  to  whom  she  had  delivered  them  for 
record.  He  testified  that  he  delivered  them  back  to  her. 
What  became  of  them  ?  Were  they  not  destroyed  as  useless 
or  as  paid  obligations?  She  bases  her  claim  entirely  upon  the 
bond  and  mortgage,  and  she  must  show  affirmatively  that  at 
the  time  of  Mr.  Dodge's  death  the  amount  named  in  them  was 
actually  unpaid  and  due  to  her.  In  the  satisfaction  piece  she 
acknowledges  that  it  was  paid,  and  that  acknowledgment  is 
prima  facie  evidence  that  it  was  paid,  and  that  she  received  the 
money  {Sheldon  v.  Sheldon^  133  N.  Y.  1),  and  she  was  bound 
to  show  affirmatively  that  that  acknowledgment  was  untrue. 
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This  Bhe  attempts  to  do  by  showing  that  Mr.  Dodge,  some 
time  in  the  month  of  May,  gave  her  a  check  for  $20,000  upon 
the  firm  of  Clark,  Dodge  &  Co.  The  referee  found  that  this 
check  was  actually  given  some  time  in  May.  Whether  it  was 
given  before  or  after  the  second  stroke  of  paralysis  is  uncer- 
tain. It  was  given  about  that  time.  If  it  was  intended  thereby 
to  pay  the  amount  due  upon  the  mortgage  why  was  it  not  given 
at  the  time  the  mortgage  was  discharged  of  record  ?  And  why, 
if  the  mortgage  was  a  real  security,  did  the  check  not 
include  some  interest?  If  the  check  was  intended  for  the 
payment  of  the  mortgage  why  did  she  not  demand  the  money 
on  it  before  or  after  the  death  of  Mr.  Dodge?  She  was 
familiar  with  business,  and  with  the  nature  and  purpose  of 
checks,  and  knew  how  to  draw  money  on  them.  She 
never  presented  it  to  the  drawees  for  payment,  and  she  was 
not  able  to  produce  it  upon  the  trial  of  the  action.  That, 
like  the  bond  and  mortgage,  had  disappeared.  She  came 
before  the  referee  without  a  particle  of  written  evidence  to 
sustain  her  large  claim.  She  testified  that  she  had  the  cheek 
at  the  time  of  the  death  of  Mr.  Dodge,  and  that  a  few  days 
thereafter  she  delivered  it  to  the  defendant  in  a  sealed  envel- 
ope, saying  to  him  that  it  contained  a  check  of  $20,000,  given 
to  her  by  Mr.  Dodge  for  the  payment  of  the  mortgage,  and 
that  he  told  her  that  if  she  did  not '  collect  the  check '  before  he 
died  she  should  give  it  to  Mr.  Wheeler  and  let  him  '  collect  it^ 
for  her.  This  is  a  singular  story.  Mr.  Dodge  gave  her  the 
check  not  in  the  immediate  presence  of  death.  If  the 
money  was  not  to  be  presently  paid,  why  did  he  not  give  her 
his  note  ?  If  the  check  was  actually  for  the  payment  of  money 
due  her  what  reason  had  he  to  suppose  that  she  would  not 
draw  the  money  in  his  lifetime  ?  Would  a  business  man  speak 
of  *  collecting '  the  money  on  a  check  ?  Why  should  he 
direct  her  to  deliver  it  to  his  executor  for  collection  when  all 
she  had  to  do  was  to  go  to  the  drawees  and  get  the  money? 
Why  did  she,  with  her  knowledge  of  business,  surrender  to 
the  defendant  the  only  written  evidence  of  her  large  claim 
without  taking  any  voucher  for  the  same  ?  The  defendant 
absolutely  denied  this  story ;  denied  that  she  ever  mentioned 
the  check  to  him ;  denied  that  he  ever  had  it  in  his  possession ; 
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denied  that  he  ever  heard  of  it  until  more  tlian  two  years  after 
the  death  of  Mr.  Dodge.  Wliich  of  these  two  is  to  be 
believed  ?  She  is  greatly  interested.  He  is  absolutely  with- 
out any  interest  or  temptation  to  pervert  the  truth.  He 
appears  to  be  a  man  of  great  respectability  and  high  chai-acter. 
There  is  absolutely  no  reason  for  discrediting  his  evidence. 
He  beloiigs  to  a  firm  of  dry  goods  commission  merchants 
doing  business  in  New  York  and  Boston.  He  has  been  named 
as  executor  of  several  estates.  He  is  a  director  of  the  Hamil- 
ton Loan  and  Trust  Company,  and  of  the  National  Citizens' 
Bank  of  New  York,  and  of  the  American  District  Telegraph 
Company  of  Brooklyn,  a  trustee  of  the  Union  Dime  Savings 
Institution  of  New  York  and  a  member  of  the  Chamber  of 
Commerce  of  New  York.  The  testator  named  him  in  his 
will  as  executor  and  as  trustee  for  his  son,  thus  certifying  to 
hifi  integrity  and  respectability.  What  possible  reason  can 
there  be  for  not  believing  him  in  a  case  where  he  cannot  be 
mistaken  and  where  he  tells  the  truth  or  commits  perjury  ? 

"  Prior  to  December  24th,  1884,  Mr.  Dodge  had  made  a  will, 
but  we  do  not  know  what  its  provisions  were.  On  that  day 
he  made  another  will,  the  provisions  of  which  were,  in  all 
respects,  like  those  in  his  last  will,  except  that  in  the  former 
will  he  gave  the  plaintiff  $15,000,  and  in  the  last  will  he  made 
the  defendant  sole  executor  and  trustee.  The  last  will  was 
executed  on  the  15th  day  of  May,  eight  days  after  Dodge  had 
had  the  second  shock  of  paralysis.  In  that  will  he  increased 
the  plaintiff's  legacy  to  $30,000,  and  he  gave  to  his  executor 
in  trust  for  his  minor  son  all  the  residue  of  his  estate,  to  be 
held  and  managed  by  him  until  the  son  readied  the  age  of 
twenty-five  years,  when  the  estate  was  to  be  paid  over  to  him ; 
and  in  case  his  son  died  under  twenty-five,  unmarried,  or  with- 
out lawful  issue,  then  he  gave  the  whole  of  the  estate  held  by 
the  trustee  to  his  sister  and  to  the  plaintiff,  to  be  equally 
divided  between  them.  There  is  no  reliable  evidence  that  the 
check  was  in  existence  after  the  date  of  that  will.  The 
increase  by  that  will,  of  her  legacy,  was  nearly  equal  to  the 
whole  proceeds  of  the  real  estate  upon  which  she  held  the 
mortgage.  Was  not  whatever  Dodge  owed  her  upon  the  mort- 
gage or  the  check,  adjusted  by  the  provisions  of  this  will  ?    As 
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• 

we  mu8t  liold,  unless  we  credit  the  story  of  the  plaintiff,  that 
the  check  disappeared  about  that  time,  what  more  rational 
inference  than  that  it  was  upon  some  consideration,  or  for  some 
purpose,  destroyed  at  that  time  ?  If  the  testator  intended  that 
the  plaintiff,  bound  to  him  by  no  ties,  should  have,  in  addition 
to  the  $20,000,  a  legacy  of  $30,000,  thus  depleting  his  estate 
to  the  extent  of  $50,000,  there  was  an  exhibition  of  ^neroeity 
quite  extraordinary  for  one  who  had  a  son  and  a  sister,  the 
natural  objects  of  his  bounty.  Besides  this,  he  gave  her  a  con- 
tingent interest  to  the  extent  of  one-half  of  the  large  remaui- 
der  of  his  estate,  so  tliat  in  the  event  of  the  death  of  his  son, 
she  would  share  in  his  estate  to  the  extent  of  more  than 
$100,000. 

"  During  the  year  after  the  death  of  the  testator,  she  from 
time  to  time  asked  the  defendant  for  advances  upon  her  legacy 
—  never  a  cent,  according  to  his  evidence,  upon  her  pretended 
claim —  and  upon  her  request,  large  sums  were  thus  advanced 
to  her.  Finally,  on  the  28tli  day  of  July,  1887,  she  and  her 
attorney  met  the  defendant  at  the  office  of  his  attorneys,  for 
the  payment  of  the  balance  of  her  legacy,  and  then  the 
amount  of  payments  which  had  been  made  to  her  was  ascer- 
tained, and  the  balance  of  nearly  $23,000  was  paid  to  her,  and 
it  is  very  certain  that  no  mention  whatever  was  then  made 
of  this  claim. 

"  If,  therefore,  this  case  were  to  be  disposed  of  upon  the 
undisputed  facts  to  which  we  have  referred,  and  upon  the 
evidence  of  the  plaintiff  and  defendant,  there  is  absolutely  no 
reason  to  doubt  that  the  conclusion  of  the  referee  was  fully 
justified. 

"  But  it  is  claimed  on  behalf  of  the  plaintiff  that  there  was 
some  evidence  upon  the  trial  of  the  case  from  other  witnesses 
strengthening  her  case,  and  to  that  evidence  we  will  now  give 
some  attention. 

"  Mrs.  Chertizza  testified  that  she  called  upon  Mr.  Dodge  a 
couple  of  months  before  his  death  to  borrow  some  money  to 
pay  a  mortgage  upon  her  house,  which  was  then  in  process  of 
foreclosure,  and  that  he  said  he  could  not  loan  her  the  money 
because  he  had  to  pay  the  plaintiff's  mortgage.  It  is  not 
improbable  that  this  was  said  by  liim  as  an  excuse  for  not 
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letting  her  have  the  money.  But  if  he  said  it  and  meant 
what  he  said,  did  he  not  pay  the  plaintiff,  as  she  subsequently 
certified  in  the  satisfaction  piece  executed  by  her  that  he  did  ? 

"  Mrs.  Halstead  testified  that  a  few  weeks  prior  to  the  death 
of  Mr.  Dodge,  in  the  first  or  second  week  of  May,  she  saw  a 
check  lying  on  a  bureau  in  the  plaintiff's  house ;  that  she 
read  it ;  that  it  was  for  $20,000,  dra\TO  on  Clark,  Dodge  & 
Co.,  and  payable  to  her,  and  that  it  was  signed  with  hi&  genu- 
ine signature.  This  evidence  simply  shows  what  the  referee 
found,  that  there  was  such  a  check  in  existence  about  that  tiuie. 

"  Mr.  Maurer,  a  barber,  testified  that  he  had  a  talk  with  Mr. 
Dodge  six  months  before  his  death,  about  the  sale  of  his 
Henry  street  house,  and  that  he  told  him  that  there  was  a 
mortgage  on  it  for  $20,000  to  the  plaintiff ;  that  after  the  sale 
of  the  house  he  had  another  conversation  with  him  in  which 
he  said  he  had  canceled  the  mortgage  and  given  the  plaintiff 
the  check.  The  evidence  of  this  witness  was  somewhat  con- 
fused, and  his  statement  about  the  check  was  drawn  out  by 
plaintiff's  counsel  only  after  the  form  of  his  questions  had 
drawn  his  mind  to  what  he  wanted.  He  had  previously  stated 
twice  that  Mr.  Dodge's  language  in  that  conversation  was  that 
he  had  *gone  to  work  and  had  given  Mrs.  Miner  the  $20,000 
mortgage,'  and  then  the  testimony  about  the  check  came  out 
in  this  way  :  '  I  ask  you  if  anything  was  said  on  that  occasion 
about  a  check  ?  A.  Yes,  sir.  Please  state  what  was  said  on 
the  subject  of  the  check  on  that  occasion  ?  A.  Well,  he  said 
he  went  to  work  and  gave  Mrs.  Miner  the  check.'  The  wit- 
ness stated  that  he  had  not  talked  about  the  conversation  until 
the  time  of  the  prior  trial  of  this  case,  which  was  about  four 
years  afterward.  This  was  a  casual  conversation  about  a 
matter  in  which  he  had  no  interest.  Such  evidence  of  distant 
conversations  has  always  been  regarded  as  tlie  most  unsatis- 
factory and  unreliable  evidence.  The  precise  words  used  by 
the  testator  may  have  been  misunderstood  or  misremembered. 
But  even  if  the  evidence  of  this  witness  be  taken  to  be  accu- 
rate as  he  gave  it,  it  proves  only  that  the  check  was  in  existence 
early  in  May,  and  about  that  there  is  now  no  dispute. 

"  Mrs.  Dye  testified  that  after  the  death  of  Mr.  Dodge  she  was 
at  the  plaintiff's  house ;  that  the  defendant  came  there,  and  she 
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saw  the  plaintiflF  come  tlirough  the  room  where  she  was  sitting 
and  pass  to  the  door  opening  into  a  hall,  with  some  papers  in 
her  hand,  and  heard  her  say  to  the  defendant,  who  was  stand- 
ing outbide,  '  those  were  the  papers  Mr.  Dodge  told  her  to 
give  to  him.'  The  counsel  for  the  plaintiff  then  put  this 
question,  '  Will  you  state  whether  or  not  anything  was  said 
about  a  check  on  that  occasion  ? '  Then  the  witness  answered 
that  she  handed  the  defendant  the  papers  *  and  remarked  at 
the  same  time,  that  is  the  check  that  Mr.  Dodge  had  told  her 
to  give  to  Mr.  Wheeler.'  That  something  was  then  said 
about  a  check  is  not  inconsistent  with  the  evidence  of  the 
defendant.  He  testified  that  in  July,  after  the  death  of  Mr. 
Dodge,  the  plaintiff  brought  to  him  in  her  house,  two  checks 
written  by  Mr.  Dodge  with  a  lead  pencil,  one  for  $5,000  and 
another  for  $10,000,  drawn  to  the  order  of  the  plaintiff  on 
Clark,  Dodge  &  Co.,  and  she  handed  them  to  him  and  he  then 
said  to  her,  '  these  are  two  papers  which  Mr.  Dodge  spoke  to 
me  about  at  the  time  he  stated  to  me  that  he  had  made  me 
sole  executor,  strikhig  out  Mr.  Clark  as  co-executor,'  and  he 
said :  '  I  have  drawn  my  will  in  my  own  handwriting.  It 
has  not  yet  been  witnessed,  but  I  have  drawn  two  memoran- 
dum notes  or  checks,  showing  that  I  desire  to  leave  Mrs. 
Miner  the  sum  of  $30,000.  The  old  will  called  for  $15,000, 
the  new  will  $30,000  as  her  legacy,  and  upon  the  completion 
of  the  new  will  I  shall  destroy  the  old  will ; '  then  I  said  to 
Mrs.  Miner,  'you  see  that  these  two  sums  of  $15,000,  stated  in 
these  two  papere,  added  to  the  sum  of  $15,000  in  the  original 
Mrill,  shows  that  Mr.  Dodge  has  carried  out  that  which  he  said 
to  me  he  desired  to  do.  They  have  no  value.'  To  this 
Mrs.  Miner  said :  '  I  understand  that  perfectly.'  It  is  quite 
true  that  this  evidence  of  the  defendant  is  denied  by  the  plain- 
tiff. For  reasons  we  have  already  given,  we  think  the  evi- 
dence of  the  defendant  entitled  to  the  most  credit,  and  it  is 
entirely  inconsistent  with  the  whole  theory  of  the  plaintiff's 
case.  It  may  well  be  that  the  occasion  of  the  delivery  of  these 
two  checks  was  the  occasion  referred  to  by  Mrs.  Dye,  who 
testified  that  she  did  not  hear  what  the  defendant  said  at  that 
time. 

"  Mrs.  Rorlence,  who  was  in  the  plaintiff's  service  in  some 
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capacity,  testified  that  in  October,  after  the  death  of  Mr. 
Dodge,  slie  heard  the  plaintiff  ask  the  defendant  '  to  please 
pay  that  $20,000  check,'  she  being  in  one  room  and  they  in 
another.  She  admitted  that,  although  she  was  a  witness  upon 
the  first  trial  of  the  case,  slie  did  not  testify  to  anything  about 
this  check.  During  the  summer  and  fall  of  1886,  the  defend- 
ant did  give  the  plaintiff,  upon  her  recpiest,  several  checks  for 
money  used  by  her  in  repairing  her  house,  and  for  her 
expenses,  and  the  money  so  advanced  was  to  apply  and  after- 
ward was  applied  upon  her  legacy,  and  this  witness  testified 
that  she  heard  those  checks  mentioned  many  times.  She  gave 
her  evidence  about  six  years  after  the  occasion  mentioned  by 
her,  and  even  if  it  had  not  been  contradicted  by  the  defendant, 
the  referee  could  well  hesitate  to  place  much  reliance  upon  it. 

"  We  have  now  called  attention  to  all  the  evidence  which 
tends  to  support  the  plaintiff  as  to  any  questions  now  in  dis- 
pute between  the  parties.  The  referees  had  the  great  advan- 
tage of  seeing  and  hearing  the  witnesses,  and  were  thus  more 
competent  to  judge  of  their  credibiHty  than  judges  sitting  in 
review.  Here  the  plaintiff  is  upon  one  side  confirmed  to 
some  extent  by  other  witnesses,  and  the  defendant  is  upon  the 
other  side  confirmed  to  some  extent  by  other  witnesses  and  by 
undisputed  facts  and  the  inferences  from  them.  Two  referees, 
hearing  and  seeing  the  witnesses,  have  sustained  the  position 
of  the  defendant,  and  while  there  is  more  or  less  mystery  and 
doubt  still  surrounding  the  mortgage  and  the  check,  we  think 
the  balance  of  the  probabilities  is  that  if  they  ever  had  any 
real  foundation  as  securities  for  money  to  be  paid,  they  were 
discharged  in  some  way  in  the  lifetime  of  Mr.  Dodge,  and 
tliat  they  were  never  meant  to  co-exist  with  the  legacy  given 
to  her  in  his  will. 

"  Public  policy  requires  that  claims  against  the  estates  of 
the  dead  should  be  established  by  very  satisfactory  evidence, 
and  the  courts  should  see  to  it  that  such  estates  are  fairly  pro- 
tected against  unfounded  and  rapacious  raids. 

"  Our  conclusion  is  that  the  judgment  of  the  General  Terra 
should  be  reversed,  and  that  entered  upon  the  I'eport  of  the 
referee  should  be  affirmed,  with  the  costs  in  this  court  and  the 
courts  below." 
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George  Q.  Reytwlds  for  appellant. 
Martin  J.  Keogh  for  respondent. 

Earl,  J.,  reads  for  rovcrsal  of  judgment  of  General  Term 
and  for  affirmance  of  judgment  entered  on  report  of  the 
referee. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgment  accordingly. 

William  B.  Davenport,  Public  Administrator,  etc.  Respond- 
ent, v.  Nickels  Davids,  Appellant. 

(Argued  October  26,  1893;  decided  November  28,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Citj 
Court  of  Brooklyn,  entered  upon  an  order  made  February  8, 
1893,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

Thomas  S.  Moore  for  appellant. 

George  G.  Reynolds  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affinned. 

Chaunoey  St.  John,  Appellant,  v.  Howard  W.  Coates  et  al., 
Executors,  etc.,  Respondents. 

(Submitted  October  27,  1893 ;  decided  November  28,  1898.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an 
order  made  March  31,  1892,  which  reversed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  ou 
trial  at  Special  Term  and  granted  a  new  trial. 

Louis  F,  Post  for  appellant. 

John  IL  Post  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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Kargabet  Eaoan,  Respondent,  v.  The  City  of  Rochester, 

Appellant. 

(Argaed  November  27.  1808 :  decided  December  5,  1803.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  March  28, 1893, 
which  afiirmed  an  order  of  Special  Term  granting  a  motion  by 
plaintrS  for  a  retaxation  of  costs. 

Lawia  MarshaU  for  appellant. 

D.  C.  Feely  for  respondent. 

Agree  to  dismiss  appeal  on  argument. 

All  concur. 

Appeal  dismissed.     

In  the  Matter  of  the  Settlement  of  the  Account  of  Emilt  A. 
Smtth,  Trustee,  etc. ;  Eugene  H.  Pomeroy,  as  Guardian 
ad  litem,  etc.,  Appellant  Edmund  E.  Murphy,  as  Executor, 
etc..  Respondent. 

(Submitted  November  27,  1808 ;  decided  December  5, 1808.) 

Motion  to  amend  remittitur. 

Eugene  IL  Pomeroy  for  motion. 

William  A.  Boijd  opposed. 

Agree  to  grant  motion,  and  i*emittitur  ordei*ed  to  be  recalled 
and  amended  so  as  to  allow  the  executor  and  guardian  ad 
litem,  separate  bills  of  costs  to  be  paid  by  the  appellant» 
personally. 

All  concur. 

Motion  granted  and  ordered  accordingly. 
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AViLLiAM  E.  Sinn,  Appellant,  v.  Coril  S.  Sinn,  Eespondent 

(Argued  November  27,  1893 ;  decided  December  12,  18»3.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  May  22,  1893,  which  affirmed  an  order  of 
Special  Term  denying  an  application  by  defendant  for  alimony 
and  granted  her  counsel  fees. 

Thoinas  IL  Troy  for  appellant. 

Robert  IL  Griffin  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Leonoba  S.  Gbat,  B^spondent,  v,  William  T.  Bakkb  et  al., 

Appellants. 

(Submitted  November  27,  1898;  decided  December  12,  1898.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  8,  1893, 
which  affirmed  an  order  of  Special  Term  vacating  an  order 
for  the  examination  of  plaintiffs  before  trial. 

Henry  F.  <&  James  Coupe  for  appellants. 

Da/vid  J.  Newland  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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In  the  Matter  of  the  Apphcation  of  Bbidget  Collins  for  the 
Appointment  of  Commissioners  to  Appraise  her  Damage 
Cansed  by  Change  of  Grade  of  Beekman  Street  in  the 
Village  of  Saratoga  Springs. 

(Argued  November  27,  1898 ;  decided  December  12,  1893.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  July  8, 1893, 
which  reversed  an  order  of  Special  Term  setting  aside  and 
vacating  an  order  appointing  commissioners. 

JSdga/r  T.  Brackett  for  appellant. 

WilUam  JET.  McCall  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


DiBOK  DoDE,  Respondent,  v.  The  Manhattan  Railway 
Company  et  al.,  Appellants. 

(Argued  November  27,  1893  ;  decided  December  12,  1898.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  30,  1893, 
which  affirmed  an  order  of  Special  Term  granting  plaintiff 
an  extra  allowance. 

Frederick  AUis  for  appellants. 

Henry  A.  Forater  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Horace  W.   Oakland  et  al.,  ReBpondents,  v.  Cortland  S. 
Yan  Rensselaer,  Impleaded,  etc.,  Appellant. 

(Subraittetl  November  27,  1893;  decided  December  12,  1898.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  28, 1893, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
by  the  defendants  Yan- Rensselaer  to  vacate  a  judgment  in 
favor  of  plaintiff  entered  upon  an  order  overruling  a  demurrer 
to  the  complaint. 

Isaao  N,  Miller  for  appellant. 

E.  C.  i&  C.  P.  Cowlea  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  Breckenridoe  Company,  Limited,  Respondent,  v.  Jambb 
D.  Perkins  et  al.,  Appellants. 

(Argued  November  27,  1898;  decided  December  12,  1898.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  13, 1893, 
which  affirmed  an  order  of  Special  Term  granting  an  appli- 
cation by  plaintiff  for  the  appointment  of  a  referee  to  hear 
and  determine. 

Charles  Edicard  Souther  for  appellants. 

William  B,  B.  Bristow  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Fbbderiok  C.  Fkibss,  by  Guardian,  etc.,  Respondent,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

(Argued  November  29,  1893 ;  decided  December  19,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  upon 
an  order  made  February  7,  1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict  and  aflSrmed 
an  order  denying  a  motion  for  a  new  trial. 

Frcmk  Hiacock  for  appellant. 

D,  F.  McLennan  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch,  J.,  not  voting. 

Judgment  affirmed. 


EDrrHE  W.  Austin,  as  Administratrix,  etc.,  Respondent,  v. 
The  Long  Island  Railroad  Company,  Appellant. 

(Submitted  November  29,  1893;  decided  December  19,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  May  8,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

WiUiam  J,  KeUy  for  appellant. 

Z.  C,  Whiten  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Edward  S.  Stokes,  Kespondent,  v.  John  W.  Mackay  et  al., 

Appellants. 

(Argued  March  7,  18ft8;  re-argument  ordered  October  17,  1893 ;  re-ar- 
gued Decembers  1898;  decided  December  19,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  8,  1892,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court  and 
affirmed  an  order  denvins:  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  the  sum  of  $100,000, 
less  a  payment  thereon  of  $25,000,  with  interest  from  the  26th 
day  of  February,  1889. 

The  plaintiff  alleges  in  his  complaint  that  prior  to  the  26th 
day  of  December,  1888,  he  owned  and  possessed  certain 
bonds  and  stocks  of  telegraph  companies,  for  convenience 
called  telegraph  properties,  and  that  at  that  time  an  agree- 
ment was  entered  into  between  him  and  the  defendants, 
whereby  they  agreed  to  purchase  the  telegraph  properties 
and  pay  therefor  the  sum  of  $100,000,  upon  the  assign- 
ment and  delivery  to  them  by  him  of  such  properties  ;  that 
he  thereafter  assigned  and  transferred  the  projierties  to  them 
and  performed  the  agreement  on  his  part ;  that  thereafter,  on 
or  about  the  25th  day  of  February,  1889,  they  paid  him  the 
sum  of  $25,000  as  a  partial  payment,  and  that  the  balance, 
$75,000,  remained  due  to  him,  and  he  prayed  judgment  for 
that  sum,  with  interest.  The  defendants  answered  separately, 
denying  the  allegations  of  the  complaint,  and  making  certain 
other  allegations  against  the  plaintiff's  right  to  recover.  The 
issues  thus  joined  were  brought  to  trial  at  a  Circuit  Court, 
and,  after  the  evidence  on  both  sides  had  been  given,  the  trial 
judge  refused,  upon  the  application  of  the  defendants,  to  sul)- 
mit  any  questions  of  fact  to  the  jury,  and  directed  a  verdict 
in  favor  of  the  plaintiff. 

The  following  are  the  opinions  in  full : 

"This  case  has  been  argued  and  re-argued  by  very  able 
counsel.  We  have  given  it  the  thorough  examination  which 
its  importance  demands,  and  we  have  reached  the  conclusion 
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that  the  learned  trial  judge  erred  in  refusing  to  submit  the 
questions  of  fact  to  the  jury. 

"  It  appears  that  for  some  years  prior  to  December,  1888,  the 
defendant  Mackay  was  quite  largely  interested  in  telegraph 
property,  and  in  or  about  the  year  1884  the  plaintiff,  in  a  con- 
versation with  him,  offered  to  purchase  for  him  certain  otlier 
telegraph  properties  for  the  purpose  of  improving  and  bene- 
fiting that  which  he,  Mackay,  already  owned,  the  purchases  to 
be  made  with  money  furnished  by  Mackay.  Thereafter 
Mackay  advanced  for  the  purchase  of  such  properties  from 
time  to  time  during  several  years  after  1884,  in  all  upwards  of 
$1,000,000.  There  was  no  agreement  in  writing  between 
Stokes  and  Mackay  explaining  their  relations,  and  in  Decem- 
ber, 1888,  Mackay  did  not  even  have  vouchers  to  show  how 
much  money  he  had  advanced  to  Stokes,  and  down  to  that 
time  he  had  had  no  account  from  Stokes  of  the  manner  in 
which  he  had  disbursed  the  money  with  which  he  had  been 
intrusted  by  Mackay.  Stokes  had  taken  and  he  held  in  his 
own  name  most  of  the  properties  thus  purchased,  although  it  is 
quite  clear  from  the  evidence  that  all  of  them  were  to  have 
been  turned  over  to  Mr.  Piatt,  Mackay's  agent  in  the  city  of 
New  York.  The  evidence  tends  quite  strongly  to  show  that 
Mackay  was  to  have  tlie  title  to  all  the  properties  purchased 
with  his  money,  but  it  is  a  disputed  question  of  fact  whetlier 
he  was  to  have  them  as  absolute  owner  or  simply  as  collateral 
security  for  the  moneys  advanced.  According  to  the  claim  of 
Stokes,  as  put  forward  in  his  evidence,  the  only  interest  he  wa« 
to  have  was  one-half  of  the  profits  of  all  the  properties 
acquired  by  and  through  him  after  Mackay  had  been  fully 
reimbursed  for  all  his  advances. 

"  Prior  to  July  28th,  1885,  Mackay  had  loaned  to  C.  II. 
Head  &  Co.,  a  firm  to  which  Stokes  belonged  and  who  were 
the  proprietors  of  the  Hoffman  House  in  the  city  of  New 
York,  from  time  to  time,  in  all  the  sum  of  $370,352.50,  for 
which  on  that  day  he  took  their  note  payable  on  demand. 
The  interest  on  that  note  was  adjusted  in  the  fall  of  1888,  and 
upon  a  settlement  between  Stokes  and  Mackay,  the  payment 
of  the  whole  interest  to  January  1st,  1889,  was  indorsed  upon 
the  note,  the  principal  of  the  note  remaining  unpaid.  In 
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December,  1888,  Mackay,  tlirougli  Lis  agents,  from  time  to 
time  requested  Stokes  to  turn  over  to  his  agent,  Mr.  Piatt, 
the  telegraph  properties  held  by  him,  and  Stokes  complied 
with  those  requests  only  to  a  limited  extent.  Mackay  at  that 
time  was  in  California,  where  he  resided.  Prior  to  about  the 
24th  day  of  December,  1888,  there  had  never  been  any 
negotiations  on  tlie  part  of  Mackay  for  the  purchase  of  the 
telegraph  properties  from  Stokes.  His  uniform  claim  and 
demand  had  been  that  he  was  entitled  to  have  them  turned 
over  to  his  agent.  Shortly  prion  to  the  24th  of  December, 
Stokes  declined  to  turn  over  any  more  of  the  telegraph 
properties  unless  some  agreement  was  made  with  him,  show- 
ing his  interest  in  them,  and  the  share  of  profits  in  them  to 
which  he  was  entitled.  Finally  on  the  24th  day  of  Decem- 
ber, he  caused  an  agreement  to  be  drawn  up  by  Col.  Inger- 
soll,  his  attorney,  as  follows : 

^' '  This  agreement  made  this  day  of  ,  1888, 

between  Edward  S.  Stokes,  of  the  City  and  State  of  New  York, 
party  of  the  first  part,  and  John  W.  Mackay,  of  San  Fran- 
cisco, California,  and  Hector  de  Castro,  of  the  City  and  State 
of  New  York,  parties  of  the  second  part,  witnesseth : 

" '  That  whereas,  the  party  of  the  first  part,  is  the  owner  of 
certain  bonds  and  stock  of  the  telegraph  company  known  as 
The  United  Lines  Telegraph  Company,  and  also  of  The 
Michigan  Postal  Telegraph  Company,  and  certain  stock  in 
The  Chicago  Board  of  Trade  Telegraph  Company,  and  The 
Pacific  Telegraph  Company,  and  The  Pacific  Mutual  Tele- 
graph Company,  also  of  stock  in  The  Lehigh  Valley  Telegraph 
Company,  and  also  the  owner  of  certain  contracts  made 
between  himself  and  E.  L.  Martin  for  the  purchase  of  addi- 
tional stock  in  The  Pacific  and  The  Pacific  Mutual  Telegraph 
Companies,  which  contracts  and  the  liability  under  them,  the 
parties  of  the  second  part  hereby  agree  to  assume ;  and 

" '  Whereas,  the  party  of  the  first  part  has  unsettled  accounts 
with  the  parties  of  the  second  part  for  large  sums  of  money 
borrowed  at  various  times  ;  and 

"  *  Whereas,  the  parties  of  the  second  part  wish  to  buy,  and 
the  party  of  the  first  part  wishes  to  sell  the  said  telegraph 
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property  and  the  said  securities,  including  all  equities  in  con- 
tracts, as  well  as  all  judgments  and  liens  of  every  kind  and 
description  appertaining  thereto,  and  to  settle  and  adjust  the 
indebtedness  referred  to ;  and 

"  *  Whereas,  the  parties  of  the  second  part  are  willing  to 
assume  the  prosecution  and  defense  of  any  suits  now  pending 
in  relation  to  said  property,  and  to  prosecute  and  defend  the 
same,  paying  the  costs  thereof ;  and 

" '  Whereas,  the  party  of  the  first  part  has  agreed  that  in  the 
prosecution  and  defense  of  such  suits  he  will  furnish  any  und 
all  testimony  that  he  may  have,  and  will  at  all  times  fuioish 
the  facts  in  relation  thereto ;  and 

'^  ^  Whereas,  the  party  of  the  first  part  is  indebted  for  legal 
services  performed  in  and  about  said  business,  and  has  signed 
certain  bonds  and  certain  contracts  to  idemnify  others,  the 
parties  of  the  second  part  hereby  agree  to  pay  and  discharge 
said  indebtedness,  as  well  as  to  keep  the  party  of  the  first  part 
harmless  by  reason  of  the  signing  of  said  bonds  and  contracts ; 
and 

"  ^Whereas,  it  is  the  intention  of  both  parties  that  the  said 
pariy  of  the  first  part  shall  be  relieved  from  all  the  indebted- 
ness and  responsibility  referred  to  in  this  agreement,  from 
and  after  the  date  hereof,  and  that  the  parties  of  the  second 
part  shall  be  relieved  from  all  responsibility  of  every  kind  and 
nature  by  reason  of  any  transaction  or  transactions  before 
this  date. 

'^ '  Now,  therefore,  it  is  agreed,  by  and  between  the  parties, 
as  follows : 

"  *  First  The  party  of  the  first  part  shall  furnish  all  testi- 
mony, and  shall  make,  execute  and  dehver  all  papers  that 
may  be  necessary  in  the  prosecution  or  defense  of  any  suits 
now  pending,  or  that  may  hereafter  be  brought,  without 
charge. 

"  *  Second,  The  said  party  of  the  first  part  hereby  agrees  to 
turn  over  to  the  parties  of  the  second  all  the  bonds  and  stock 
to  which  he  may  be  entitled,  of  The  United  Lines  Telegn^ph 
Company,  and  that  he  will  assign  all  judgments  that  he  may 
own,  or  in  which  he  may  be  interested,  that  have  been 
recovered  against  The  United  Lines  Telegraph  Company,  or 
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The  Bankers'  and  Merchants'  Telegraph  Company,  or  that  in 
any  event  may  be  a  lien  upon  the  property  of  The  United 
Lines  Telegraph  Company,  and  that  the  same  shall  be  assigned 
and  delivered  in  due  form  free  of  all  charge  and  expense  to 
the  parties  of  the  second  part. 

" '  Third,  It  is  further  agreed  that  the  said  party  of  the  first 
part  will  so  assign  all  of  the  property  before  mentioned,  and 
all  of  his  rights,  interests  and  equities  therein,  for  and  in  con- 
sideration of  the  cancellation  of  the  indebtedness  referred 
to,  and  upon  the  payment  of  the  sum  of  one  hundred  thou- 
sand dollars,  upon  the  deUvery  of  the  bonds  and  securities 
referred  to  in  the  annexed  schedules. 

"  *  It  is  agreed  on  the  part  of  the  parties  of  the  second  part, 
that  the  receipt  of  the  said  property  and  interests  herein 
referred  to,  shall  be  in  full  satisfaction  of  all  claims  and 
demands,  of  whatever  kind  and  nature,  against  the  said 
Stokes,  and  also  against  the  firm  of  C.  11.  Reed  ife  Company, 
and  that  the  said  parties  of  the  second  part  will  save  and  keep 
harmless  the  said  parties  from  any  further  costs  or  liability 
growing  out  of  the  transactions  connected  with  the  said 
telegraph  business. 

"  ^  There  is  attached  hereto  a  schedule  marked  *  A,'  the  same 
being  a  list  of  all  the  properties ;  also  a  schedule  marked  *  B,' 
the  same  being  a  list  of  suits  now  pending ;  also  a  schedule 
marked  '  C,'  the  same  being  a  list  of  the  judgments. 

"'In    witness    whereof,    we    have    hereunto 
set  our  hands  and  seals  this  day  of 

,  188  .' 

"  On  the  24th  day  of  December  Stokes  had  and  presented 
this  agreement  at  a  meeting  between  himself,  De  Castro, 
Ingersoll  and  Piatt.  De  Castro  had  been  in  the  employ  of 
Mackay,  and  had  been  the  intermediary  between  Stokes  and 
Mackay  in  the  negotiations  in  reference  to  the  telegraph  projv 
erties,  it  having  been  deemed  desirable  by  both  of  them  that 
Mackay  should  not  be  known  in  Stokes'  transactions  in  refer- 
ence to  the  properties.  It  was  because  De  Castro  had  acted 
as  such  intermediary  that  Stokes  required  that  his  name  should 
be  signed  to  the  contract  as  one  of  the  parties  of  the  second 
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part.  Mackay  knew  nothing  whatever  about  the  terms  of  the 
proposed  agreement,  and  nothmg  contained  in  the  agreement 
had  ever  been  brought  to  his  attention.  The  debt  which  he 
held  against  the  firm  of  C.  H.  Read  &  Co.  had  no  connection 
witli,  or  relation  to,  tlie  telegraph  business  or  the  telegraph 
properties.  Neither  of  the  persons  who  were  present  at  the 
time  this  agreement  was  signed  by  Stokes  and  De  Castro  had 
any  agency  wliatever  in  reference  thereto  for  Mackay.  There 
ivS  no  evidence  whatever  that  anybody  was  authorized  to  enter 
into  such  an  agreement  for  Mackay,  or  to  negotiate  for  the 
purchase  of  the  telegraph  properties  for  him,  or  that  Mackay 
ever  contemplated  their  purchase.  But  the  evidence  tends  to 
show  that  he  always  understood  and  claimed  that  the  properties 
belonged  to  him.  On  the  24:th  day  of  December  the  ari'ange- 
ment  was  made  between  Stokes,  De  Castro  and  IngersoU  that 
Stokes  should  deliver  certain  telegraph  bonds  into  the  hands 
of  Ingersoll,  to  be  held  by  him  as  custodian  until  the  agree- 
ment was  approved  or  signed  by  Mackay,  when  they  were  to 
be  turned  over  to  Piatt  as  Mackey's  agent ;  but  that  if  Mackay 
did  not  approve  of  or  sign  the  contract  then  it  was  to  be  null 
and  void,  and  the  bonds  were  to  be  returned  to  Stokes.  At 
that  time  Ingersoll  gave  his  receipt  for  $935,000,  par  value  of 
the  telegraph  bonds.  This  proposed  contract  was  executed  in 
duplicate  by  Stokes  and  De  Castro.  Stokes  kept  one  copy, 
and  it  was  understood  and  arranged  between  Ingersoll  and 
Stokes  that  the  other  copy  should  be  sent  by  Ingersoll  to 
Mackay  in  California,  for  his  signature.  At  that  interview 
between  De  Castro,  Ingersoll  and  Stokes  two  telegrams  were 
prepared  which  were  to  be  sent  to  Mackay,  and  on  that  day 
one  was  sent  by  Mr.  Piatt  as  follows : 

" '  I  did  not  succeed  in  meeting  Stokes  until  late  to-day,  when 
made  demand  for  U.  L.  T.  Co.  Bds.  Ingersoll  was  present, 
and  said  that,  owing  to  legal  complications,  he  thinks  it  would 
be  better  not  to  deliver  U.  L.  T.  Co.  Bds.  to  me  for  the  pre»* 
ent,  and  Ingersoll  requests  me  to  telegraph  you  that  Stokes 
has  deposited  with  him  to-day  900,000,  30,000,  5,000  1st  Mtge. 
U.  L.  T.  Co.  Bds.  1,000,000,  600,000  stock  will  be  assigned, 
and  all  judgments  turned  over  on  your  order  as  soon  as  agree- 
ment forwarded  to-day  is  signed  by  you.     He  said  this  course 
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had  to  be  pureaed  to  avoid  trouble  in  the  courts,  and  he  says 
this  gives  you  entire  control  of  the  property. 

"'E.  C.  PLATT.' 

"And  another  one  by  De  Castro  as  follows : 

" '  E.  S.  Stokes  turned  over  to  Col.  R.  G.  IngersoU  nine  hun- 
dred and  thirty-five  thousand  of  bonds  and  other  securities. 
He  signed  also  an  agreement  whicli  is  forwarded  to  you  and 
which  leaves  him  out.  Col.  R.  G.  IngersoU  will  turn  over  to 
E.  C.  Piatt  these  securities  for  custody ;  this  is  the  only  way 
it  could  be  done,  and  I  hope  it  will  be  satisfactory.  E.  S. 
Stokes  swears  that  he  told  you  about  having  to  use  some  of 
the  bonds  to  raise  money  which  he  needed  absolutely  to  avoid 
bankruptcy.     Please  accept  my  best  wishes  for  happy  Xma<). 

"^H.  DE  CASTRO.' 

"  To  these  telegrams  Mackay  replied  to  De  Castro  as  follows : 

"  ^ All  right  and  satisfactory.  I  want  you  to  tell  to  IngersoU 
to  do  nothing  in  this  case  except  what  he  knows  to  be  correct 
and  legal,  as  I  do  not  want  trouble  for  what  has  been  done  in 
the  past,  nor  in  the  future.' 

"And  then  to  Piatt  as  follows : 

"  *  Telegi'am  received.  All  right.  You  take  whatever  securi- 
ties IngersoU  gives  you,  as  IngersoU  understands  this  matter 
fully.     I  do  not  wish  him  to  do  anything  but  what  is  legal.' 

"  On  the  26th  day  of  December,  IngersoU  wrote  the  foUow- 
ing  letter  to  Mackay,  inclosing  the  contract : 

"'New  York,  De^.  26,  1888. 
" '  John  W.  Maokay,  Esq. : 

"  '  My  Dewr  Friend  —  I  regret  that  there  was  any  feeUng  on 

your  part  about  the  United  Lines  securities.     I  wanted  to 

carry  out  your  views,  so  did  Mr.  Stokes,  but  it  was  impossible 

to  do  so.     These  bonds  have  been  issued  for  about  three  years, 

and  Mr.  Stokes  has  sworn  again  and  again  that  they  belonged 

to  him,  and  I  understood  and  understand  the  fact  so  to  be. 

Suits  liad  been  commenced  to  enjoin  Mr.  Stokes  from  selling 

or  disposing  of  these  bonds,  and  these  suits  were  defeated  by 

the  fact  that  he  had  not  disposed  of  them  and  did  not  intend 

to.     This  applied  to  three  hundred  of  them.     If  they  had 

been  turned  over  or  sold,  the  suits  would  have  gone  against  us. 
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* 

" '  Under  these  circumstances  the  bonds  could  not  be  turned 
over  in  the  way  suggested  by  you.  They  could  be  sold,  and 
this  action  would  be  consistent  with  all  the  testimony  given 
by  Mr.  Stokes. 

"  *  Nine  hundred  and  thirty -five  of  the  bonds  have  been 
delivered  to  me  and  one  million  six  hundred  thousand  stock. 

"  *  Orders  will  be  given  me  on  Farmers'  Loan  &  Trust  Com- 
pany for  all  stock  held  by  that  Co.  In  other  words,  all  the 
securities  will  be  handed  to  me. 

^' '  It  seems  to  me,  taking  into  consideration  the  complica- 
tions of  the  matters  between  you  and  Mr.  Stokes  and  the  con- 
dition of  the  business,  that  everything  should  be  settled. 
There  is  some  danger  that  it  may  be  claimed  that  you  were  a 
partner  and  are  so  still  in  all  this  business,  including  the  hotel, 
and  consequently  I  thought  it  advisable  to  include  everything, 
and  I  think  this  will  meet  your  approval. 

"'You  know  that  some  bonds  were  used  as  collateral. 
Thirty-five  thousand  dollars  was  borrowed  at  the  Western 
National.  I  gave  the  note  and  Mr.  Stokes  indorsed  and 
deposited  the  collateral.  At  that  time  the  money  had  to  be 
raised  or  the  effect  would  have  been  disastrous.  If  Stokes 
had  then  failed  the  property  would  have  been  attached  from 
every  side  &  the  arrangement  with  the  Western  Union  would 
have  failed.  I  thought  th^n,  and  still  think,  that  it  was  the  thing 
to  do.     I  beUeve  that  you  have  been  informed  as  to  the  rest. 

"  *  The  consideration  mentioned  will  clear  everything,  take 
all  the  bonds  up  and  put  the  entire  property  into  your  hands. 

"  *  In  foreclosing  the  deed  of  trust  I  think  that  de  Castro  had 
better  take  charge  of  that. 

"  *  I  suppose  that  de  Castro  has  written  you  on  this  whole 
business.  I  inclose  the  contract.  If  it  meets  your  approval 
please  sign  &  return  and  I  will  send  you  duplicate. 

" '  I  am  going  to  Washington  to-night  to  arrange  with  the 
Atty.  Gren.  and  the  counsel  of  Western  Union  &  Union  Pacific 
to  argue  the  application  for  injunction  to  prevent  Union 
Pacific  from  carrying  out  the  recent  act  of  Congress  in  regard 
to  taking  messages  for  all  telegraph  companies. 

" '  Tours  truly, 

"'K.  G,  INGERSOLL.' 
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"  This  letter  was  written  and  mailed  the  latter  part  of  the  day 
it  ifi  dated,  and  the  telegrams  to  De  Castro  and  Piatt  had  been 
previously  received  on  the  morning  of  that  day,  and  their 
contents  were  known  to  IngersoU,  Stokes,  De  Castro  and  Piatt, 
who  were  engaged  in  these  transactions.  Notwithstanding 
the  receipt  of  these  telegrams,  it  is  worthy  of  notice  that 
Ingersoll  in  his  letter  stated :  '  I  inclose  the  contract.  If  it 
meets  your  approval  please  sign  and  return  and  I  will  send 
you  duplicate,'  from  which  it  is  quite  apparent  that  Ingersoll, 
who  had  been  made  the  custodian  of  the  securities  to  be  turned 
over,  did  not  understand,  at  the  time  he  wrote  that  letter,  that 
Mackay  by  his  telegrams  had  approved  the  contract.  Mackay 
received  the  letter  inclosing  the  contract  on  or  about  January 
3d,  1889,  and  immediately  wrote  Col.  Ingersoll  as  follows : 

"  '  San  Francisco,  Jany.  3,  1889. 
"  *  Col.  R.  G.  Ingbksoll  : 

"  *  My  Dear  CoL  —  Your  letter  and  Article  of  Agreement 
dated  the  26th  received. 

" '  On  looking  over  the  agreement  I  see  no  necessity  for 
signing  it.  Some  portions  of  it  are  wrong.  ^  You  say  it 
releases  C.  H.  Read  &  Co.  from  all  claims.'  The  claim  I  hold 
against  C.  H.  Read  &  Co.  has  nothing  whatever  to  do  with 
the  Telegraph  business.  There  is  no  necessity  to  make  any 
cliange  at  present  except  to  place  -the  securities  with  Mr. 
Piatt  for  safe  keeping,  &c.  You  know  exactly  what  is  to 
be  done  and  I  want  nothing  done  except  through  your 
instructions. 

a  i  Very  sincerely, 

"'JOHN  W.  MACKAY.' 

"And  on  the  next  day  he  telegraphed  De  Castro  as  foDows : 
*  I  have  received  your  letter.  That  agreement  will  not  suit 
me.  I  will  sign  a  proper  one  when  I  come  east  and  the  thing 
is  cleaned  up.' 

"  The  facts  so  far  stated  are  not  much  in  dispute,  and  if  there 
were  nothing  else  in  the  record  the  case  would  have  to  turn 
upon  this  evidence  and  the  inferences  to  be  drawn  therefrom. 

"  It  is  claimed  on  the  part  of  the  plaintilBE  that  Mackay  became 
bound  by  the  telegrams  wliich  he  sent  to  Piatt  and  De  Castro, 
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and  that  as  matter  of  law  he  must  be  held  to  have  adopted  the 
contract  by  those  telegrams.  It  is  quite  true  that  without 
knowing  anything  that  was  done  by  Ingersoll  and  De  Castro 
in  the  city  of  New  York  he  could  have  used  language  strong 
enough  in  those  telegrams  to  have  made  himself  a  party  to 
the  contract  just  as  it  was  written.  {Fitzmaurice  v.  Bagley^ 
6  Ell.  &  Bl.  868  ;  Lewis  v.  Head,  13  M.  &  W.  834;  Rogers 
V.  Kneeland,  10  Wend.  218.)  But  did  he  intend  to  ?  We 
think,  in  view  of  all  the  circumstances,  that  the  meaning  to  be 
given  to  the  language  used  in  those  telegrams,  and  the  infer- 
ences to  be  drawn  from  them,  were  matters  to  be  submitted  to 
the  jury.  (  White  v.  Hoyt,  73  N.  Y.  505 ;  First  NaU.  Bcmk 
V.  Dana,  79  id.  108 ;  Kenyon  v.  R.  8.  c6  M.  A.  Assn,,  122 
id.  247.)  It  certainly  cannot  be  inferred  as  matter  of  law 
that,  without  knowing  anything  about  the  provisions  of  the 
contract  Mackay  intended  to  purchase  telegraph  properties 
which  he  had  always  claimed  as  his  own,  and  not  only  pay 
$100,000  therefor  in  cash,  but  surrender  to  Stokes  a  note  for 
upwards  of  $370,000  against  his  firm,  and  in  addition  thereto 
release  him  from  any  accounting  for  over  $1,000,000,  which  had 
from  time  to  time  been  advanced  to  him.  Mackay  had,  through 
his  agents,  been  claiming  these  properties  and  demanding  that 
they  should  be  turned  over,  and  no  one  in  the  city  of  New  York 
was  authorized  to  purchase  them  upon  any  terms  for  him. 
He  had  no  reason  to  suppose  that  an  agreement  had  been  signed 
by  him,  or  in  his  behalf,  releasing  Stokes  from  the  note  which 
had  no  connection  whatever  with  the  telegraph  properties, 
and  when  he  telegraphed  back  '  all  right  and  satisfactory,' 
wliat  did  he  mean  ?  We  think  it  was  for  the  jury  under  all 
the  circumstances  to  infer  what  he  meant  and  how  he  was 
understood.  It  is  certainly  not  an  unreasonable  inference  to 
suppose,  in  view  of  all  the  facts  surrounding  the  transactions, 
that  he  meant  it  was  all  right  and  satisfactory  that  the  bonds 
had  been  turned  over  to  Ingersoll,  and  that  the  stocks  and 
judgments,  the  fruits  of  the  money  he  had  advanced  to 
Stokes,  would  also  be  turned  over.  Without  giving  our  views 
at  greater  length,  and  without  calling  minute  attention  to  all 
SiCKELS— Vol.  XCV.        82 
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the  evidence  we  are  very  clear  that  there  was  nothing  in  the 
two  telegrams  sent  by  Mackay  on  the  24th  of  December, 
from  which  it  could  be  said  as  matter  of  law  that  he  became 
a  party  to  the  contract  which  had  previously  been  signed  by 
Stokes  and  De  Castro.  Mackay  was  not  bound  to  direct 
Ingersoll  to  return  the  securities  placed  in  his  hands  by 
Stokes.  Ingersoll  did  not  hold  them  as  Mackay's  agent,  but 
as  custodian  for  Stokes.  When  Mackay  refused  to  approve 
or  sign  the  contract,  Stokes,  as  between  him  and  Ingersoll, 
was  entitled  to  receive  the  securities  again.  Mackay  could 
continue  to  demand  the  telegraph  properties  from  Stokes  as 
he  had  done  before  December  24th  and  even  from  Ingersoll, 
without  making  himself  a  party  to  the  agreement.  He 
claimed  the  properties  as  matter  of  right  before  December 
24th,  and  he  could  continue  to  claim  them  in  the  same  way 
without  adopting  the  agreement.  None  of  the  properties 
passed  from  Ingersoll  into  the  hands  of  Mackay  and  thus  out 
of  the  reach  of  Stokes  until  they  were  turned  over  in  •March, 
1889,  under  an  alleged  agreement  then  made.  There  cer- 
tainly was  no  conclusive  evidence  that  Mackay  so  dealt  with 
the  telegraph  properties  or  that  he  so  acted  or  omitted  to  act  in 
reference  to  them  as  to  make  the  contract  of  December  24tli 
binding  upon  him. 

^^  But  when  we  proceed  further  it  is  made  much  plainer  that 
there  were  questions  of  fact  to  be  submitted  to  the  jury. 
There  was  evidence  of  subsequent  events  which  illuminate 
what  went  before. 

"  There  was  evidence  tending  to  show  that  the  contents  of 
the  letter  of  Mackay  to  Ingersoll  dated  January  3d,  and  his 
telegram  to  De  Castro  of  January  4th  were  communicated  to 
Stokes;  that  Stokes  knew  then  that  Mackay  declined  to 
approve  or  sign  the  contract ;  that  Mackay  never  at  any  time 
claimed  any  rights  under  the  contract ;  that  thereafter,  down 
to  the  20tli  day  of  March,  1889,  through-  his  agents  and  in 
person,  he  claimed  these  telegraph  properties  as  matter  of 
right  and  not  under  the  contract ;  that  Stokes  at  no  time  in 
his  interviews  with  Mackay  and  his  agents  claimed  that 
Mackay  was  bound  by  the  contract ;  that  all  the  negotiations 


CAUSES  NOT  EEPORTED  IN  FULL.        651 

between  Mackay  and  his  agents  on  one  side  and  Stokes  on  the 
other  proceeded  on  the  theory  that  the  contract  had  not  been 
signed  or  become  binding ;  that  nothing  was  done  by  Stokes 
in  pursuance  of  or  in  reUance  upon  the  contract,  or  in  per- 
formance thereof ;  that  finally,  on  the  20th  day  of  March, 
1889,  after  some  negotiations  between  Stokes  and  Mackay 
and  his  agents,  an  arrangement  was  made  by  which  Stokes 
agreed  to  turn  over  to  Mackay  all  the  telegraph  properties 
without  any  agreement  as  to  compensation,  relying  entirely 
upon  Mackay's  generosity  for  his  compensation  for  his  sup- 
posed interest  in  the  properties,  and  that  in  pursuance  of  that 
arrangement  he  did  turn  over  from  time  to  time  upon  the 
demand  of  Mackay's  agents  these  properties,  never  in  any  of 
the  interviews  with  them  claiming  that  he  was  doing  it  under 
the  contract  or  that  Mackay  was  in  any  way  bound  by  the 
contract  until  shortly  before  the  commencement  of  this  action 
in  June,  1890.  There  is  also  evidence  by  several  witnesses  of 
the  defendants  plainly  contradicting  nearly  all  the  material 
evidence  given  by  Stokes  as  a  witness  in  his  own  behalf. 

"  Under  such  circumstances  it  is  impossible  for  us  to  perceive 
how  it  can  properly  be  held  that  there  were  no  questions  of 
fact  for  the  determination  of  the  jury,  and  that  Mackay,  as 
matter  of  law,  was  bound  by  the  contract  of  December  24tli, 
by  the  ratification  and  adoption  thereof.  We  do  not  mean  to 
intimate  any  opinion  as  to  the  weight  of  the  evidence  on  either 
side,  or  as  to  the  merits  of  the  controversy  between  these  par- 
ties. The  credibility  of  both  Stokes  and  Mackay,  as  witnesses, 
was  matter  for  the  consideration  of  the  jury  as  well  as  the 
force  and  effect  of  all  the  evidence.  The  ultimate  issue  to  be 
determined  is  whether  Mackay  became  bound  as  a  party  to 
the  agreement  signed  by  Stokes  and  De  Castro  by  ratifica- 
tion, adoption  or  estoppel,  and  all  the  evidence  bearing  upon 
that  issue  should  be  fairly  submitted  to  the  jury  for  their 
determination. 

"  We  have  intended  only  to  call  attention  to  some  of  the 
main  features  of  the  case.  Time  and  space  forbid  that  we 
should  qualify  and  limit  some  of  our  statements  as  the  evidence 
may  possibly  render  proper.     For  the  present  purpose  that  is 
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not  needed.  Stokes  seeking  to  bind  Mackay  by  a  contract 
involving  enormous  amounts,  and  to  bind  De  Castro  by  a  con- 
tract in  which  he  has  no  interest  whatever,  should  make  a  case 
by  a  preponderance  of  evidence  clear  and  satisfactory. 

"  We  have  not  overlooked  the  fact  that  during  several  years 
Stokes  rendered  valuable  and  efficient  services  in  purchasing, 
defending  and  managing  the  telegraph  properties,  and  while 
his  compensation  for  such  services  is  not  directly  involved  in 
this  action,  it  is  an  incidental  feature  of  the  case  not  lightly  to 
be  ignored. 

^'  Our  conclusion  is,  that  the  judgment  should  be  reversed  and 
a  new  trial  granted,  costs  to  abide  event." 

Gray,  J.  (dissenting).  "  A  majority  of  my  brethren  have 
voted  to  reverse  the  judgment  upon  the  verdict  for  the  plain- 
tiff, which  the  learned  trial  judge  directed,  and  which  the 
General  Term  below  have  affirmed,  because  they  think  the 
jury  should  have  been  allowed  to  pass  upon  the  issues.  As 
the  case  was  developed,  the  proof  was  such  as  to  form  a  possi- 
ble issue  but  upon  one  question  of  importance,  and  that  was 
not  material,  in  view  of  what  had  already  been  established  by 
the  evidence.  That  question,  to  which  much  prominence  has 
been  given,  is  whether  Stokes  agreed  in  March,  1889,  to  waive 
and  to  abandon  any  rights,  which  he  had  acquired  under  the 
contract  of  December,  1888.  I  think  that  it  is  impossible, 
upon  a  careful  consideration  of  this  evidence,  justly,  to  hold 
that  any  such  question  was  open  to  opposing  inferences. 

"  To  have  sent  the  case  to  the  jury,  would  have  been,  in 
effect,  to  authorize  them  to  speculate  and  surmise  with  respect 
to  questions,  which  either  were  not  material,  or  were,  from 
the  nature  of  the  proofs,  susceptible  of  but  one  answer.  The 
evidence  conclusively  shows  when,  in  December,  1888,  the 
negotiations  for  a  delivery  by  Stokes  of  the  tel^raph 
properties  resulted  in  the  execution  of  a  contract  between 
him  and  De  Castro,  not  only  that  Stokes  held  the  legal 
title  to  and  had  the  possession  of  all  of  them,  and  that 
they  were  the  fruits  of  the  efforts  of  Stokes,  through  the 
purchase     of     the     Bankers     and     Merchants'     Telegraph 
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Company's  property  and  franchises  and  in  their  re-organ- 
ization and  development,  in  the  new  United  Lines  Com- 
pany, under  his  control  and  presidency ;  but  that  he  was  a 
co-adventurer  or  partner  with  Mackay  in  the  scheme  to  build 
them  up  and,  eventually,  to  consolidate  them  with  Mackay's 
Postal  Telegraph  line ;  with  an  interest  in  these  new  proper- 
ties, which  his  labor  of  years  had  created,  which  was  to  be 
recognized  in  a  participation  in  the  profits  or  stock  of  the  new 
corporation  to  be  formed  by  consolidation.  In  this  attitude 
of  being  the  legal  owner  of  the  properties  and  entitled  by 
promise,  as  by  his  conceded  deserts,  to  some  share  or  interest, 
Mackay  undertook  to  obtain  from  him  the  bonds  and  shares  of 
the  telegraph  companies,  through  the  agency  of  Piatt  and 
De  Castro,  the  latter  of  whom  for  years  had  represented  him 
in  his  various  relations  with  Stokes,  and  was,  with  respect  to 
obtaining  these  securities,  particularly  instructed  and  author- 
ized by  Mackay.  This  contract  for  a  sale  of  the  telegraph 
properties  is  drawn  up,  which  is  signed  by  Stokes  and  by 
De  Castro,  and  which  is  forwarded  to  Mackay  for  his  signa- 
ture. At  the  time  of  its  execution  Stokes  refuses  to  hand  over 
any  securities  to  De  Castro,  but  is  willing  that  IngersoU  shall 
hold  them,  and,  meanwhile,  and  until  Mackay  can  be  heard 
from,  turns  over  $935,000  of  bonds  in  part  performance. 
Mackay  is  advised  in  the  telegram  from  De  Castro,  on  Decem- 
ber 24th,  of  the  deposit  of  the  bonds,  and  that  an  agreement 
has  been  forwarded  for  his  signature,  which  left  Stokes  out  of 
the  telegraph  business.  He  was  advised  on  the  same  day.  in 
the  telegram  from  Piatt,  that  $1,600,000  of  United  Lines 
Company's  stock  —  a  controlling  interest  —  would  be  assigned, 
if  the  agreement  forwarded  was  signed.  Thus  Mackay  was 
informed  of  a  consummation  of  his  agent's  negotiations  in  an 
agreement  which  provided  for  his  getting  the  properties  and 
which  left  Stokes  out  of  the  telegraph  business ;  that  a  large 
number  of  bonds  had  been  deposited  with  IngersoU,  and  that 
a  controlling  interest  in  the  stock  would  be  assigned  when  he 
approved  of  the  agreement.  He  might  have  waited  to  read 
the  contract,  but  he  promptly  telegraphs  back  to  De  Castro, 
*  All  right  and  satisfactory;'  and  to  Piatt,  *A11  right,'  and 
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for  him  to  take  whatever  securities  IngersoU  gave  him. 
De  Castro  gave  Stokes  a  copy  of  Mackay's  telegram  on 
December  26th,  and,  on  the  strength  of  Mackay's  distinctly 
expressed  approval,  Stokes  delivers  up  the  $1,600,000  of  stock 
that  day,  as  Ingersoll's  letter  to  Mackay,  written  in  the  after- 
noon, shows.  Also,  on  that  day,  De  Castro  acknowledges 
upon  the  contract  of  the  24th  the  receipt  of  the  securities ; 
evidencing  ready  performance  by  Stokes,  on  his  part,  of  the 
contract,  in  giving  over  the  securities  and  surrendering  his  con- 
trol of  the  United  Lines  Company.  When  Mackay  acknowl- 
edged the  receipt  of  the  contract,  so  far  from  expressing  him- 
self in  repudiation  and  rejection  of  it,  as  it  was  his  honest 
duty  to  do,  if  he  did  not  propose  to  have  anything 
to  do  with  it,  he  simply  takes  exception  to  portions  of  it.  He, 
in  affirmative  words,  directs  a  retention  of  the  securities, 
obtained  through  his  agent's  transactions,  when  he  writes  to 
IngersoU :  ^  There  is  no  necessity  to  make  any  change  at 
present,  except  to  place  the  securities  with  Piatt  for  safe  keep- 
ing.' At  that  time,  and  from  the  time  of  the  negotiations, 
IngersoU  had  ceased  to  be  Stokes'  lawyer.  He  himself  says  > 
*  When  they  fell  out  I  stepped  out.'  Occupying,  therefore, 
in  the  commencement,  ostensibly,  a  neutral  position  as  deposi- 
tary, the  effect  of  Mackay's  letter  of  January  3rd  was  to  make 
IngersoU  his  custodian  of  the  securities.  It  was  utterly  and 
clearly  inconsistent  with  a  rejection  by  Mackay  of  the  con- 
tract that  he  should  request  no  change  to  be  made,  and  that  a 
deUvery  of  the  securities  should  be  made  by  IngersoU  to  his 
financial  agent,  Piatt.  Mackay  knew,  of  course,  that  those 
securities  were  in  Stokes'  legal  ownership  and  possession,  and 
that  something  in  the  nature  of  a  sale  or  transfer  was  neces- 
sary to  get  them  over  into  his  own  possession.  Both  he  and 
his  agent  De  Castro  knew  that  Stokes  had  an  interest  at  stake 
in  the  telegraph  properties.  Hence,  Mackay  was  bound  to 
know,  when  he  was  informed  of  an  agreement  being  made  and 
of  securities  in  part  deposited  with  IngersoU  under  it,  and 
others  to  be  deposited,  if  he  was  heard  from  in  approval,  that 
Stokes'  interests  had  been  acquired  on  the  basis  of  some  con- 
sideration moving  to  him.     Any  other  assumption  would  be 
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foolish.  It  was  open  to  hiiu  to  defer  expressing  himself ,  but 
he  elected  to  confirm  his  trusted  agent's  transaction,  and  thus, 
to  obtain  at  once  a  delivery  of  the  shares  of  stock,  which  car- 
ried the  control  of  the  United  lines  Company,  and  in  that  he 
certainly  succeeded.  When,  upon  receipt  of  the  contract,  he 
saw  that  it  effected  a  sale  to  him  of  the  telegraph  properties, 
that  did  not  surprise  him,  and  very  naturally  so  considering 
Stokes'  title,  and  his  letter  emphatically  evidences  his  inten* 
tion  to  hold  on  to  the  properties  which  Stokes  had  delivered. 
The  sole  question  for  Mackay  on  January  3rd,  when  he 
received  the  contract,  was  one  of  its  adoption,  or  of  its  rejec- 
tion. His  duty  was  plain  and  honest.  The  law  rigidly  held 
him  to  the  duty  of  making  knowii  at  once  his  answer,  with  the 
text  before  him.  He  did  not  even  hesitate  then ;  any  more 
than  when  he  telegraphed,  in  reply  to  the  telegrams  of  Decem- 
ber 24th,  that  it  was  all  right  and  satisfactory,  and  thus  secured 
possession  of  the  $1,600,000  of  stock  upon  strength  of  its  dis- 
tinct approval  of  De  Castro's  act.  By  letters,  as  by  telegrams, 
he  was  earnest  in  his  desire  to  keep  hold,  through  IngersoU, 
of  what  Stokes  had  delivered,  and  to  have  them  safely  placed 
in  the  keeping  of  his  financial  agent,  Piatt. 

^'  I  do  not  see  how  it  can  seriously  be  pretended,  either,  that 
from  the  moment  Mackay  wrote  to  IngersoU  on  January  3rd, 
Ingersoll  could  have  understood  anything  else  than  that 
Mackay  proposed  to  hold  on  to  the  securities,  and  that  he  had 
not  decided  to  reject  the  contract.  Ingersoll  would  not  have 
dared,  after  that  letter  to  him,  to  give  back  the  securities  to 
Stokes.  He  was  a  good  enough  lawyer  to  know  that,  thence- 
forth, Mackay  considered  that  he  was  holding  them  for  him, 
and  that  his  position  was  directly  affected  by  the  notice  in 
Mackay's  letter.  What  was  the  result?  On  March  20th^ 
1889,  when  Ingersoll  turned  over  to  Piatt  the  securities  he  had 
received  from  Stokes,  the  receipts  given  show  that,  between 
the  time  when  the  contract  was  signed  and  the  $935,000  of 
bonds  were  delivered,  Stokes,  assured  by  Mackay's  prompt 
and  emphatic  telegraphic  reply  that  he  was  satisfied  with 
De  Castro's  transaction,  commenced,  with  the  delivery  of  the 
16^000  shares  of  stock,  a  faithful  performance  on  his  part  of 
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the  agreement,  and  subsequently  turned  over  7,380  more 
shares  of  the  United  Lines  Co.'s  stock,  besides  other  bonds  and 
shares.  There  was  on  Mackay's  part,  with  full  knowledge  of 
the  facts,  as  complete  an  adoption  of  the  contract  his  agent 
had  undertaken  to  make,  as  the  law.  could  ever  require. 
Admitting  that  it  was  open  to  Mackay,  when  advised  of  the 
agreement,  to  refuse  to  be  bound  by  it,  by  his  failure  to  make 
known  liis  refusal,  and  by  his  retention  and  ultimate  accept- 
ance of  the  benefits  of  his  agent's  transaction,  he,  in  legal 
effect,  adopted  it  as  his  own.  To  say  that  there  was  a  que^ 
tion  for  the  jury  to  decide,  arising  out  of  the  conflicting  testi- 
mony of  Stokes  and  IngersoU,  after  Mackay  came  on  to  New 
York  in  March,  as  to  whether  Stokes  did  not  agree  to  abandon 
the  contract  and  to  trust  to  Mackay's  generosity  for  his  com- 
pensation, is,  as  a  proposition  for  consideration,  too  great  a  tax 
upon  human  credulity ;  while,  as  a  legal ,  proposition,  it  ia 
untenable,  in  view  of  the  acts  of  the  parties.  Mackay,  by  his 
acts,  had  become  bound  to  abide  by  the  contract.  It  waa 
incumbent  upon  him,  in  the  first  place,  if  he  would  not  \)e 
bound  by  the  contract  of  his  agent's  making,  to  say  so  in 
unequivocal  terms;  and  afterwards,  if  he  was  going  to 
repudiate  his  obligations,  at  any  rate,  to  place  Stokes  back  in 
his  former  position  by  returning  all  that  he  had  delivered. 
This  he  did  not  do,  and,  therefore,  the  law  does  not  allow  him 
now  to  say,  "  I  did  not  come  into  this  contract,"  when  Stokes, 
relying  upon  his  acts,  had  honestly  performed  his  part  of  the 
agreement.  It  is  a  most  extraordinary  kind  of  an  abandon- 
ment of  a  contract  for  one  party  to  set  up,  when  sued  by  the 
other  to  perfonn  his  obligation  under  it ;  having  practically 
received  all  the  property  called  for  by  the  contract,  and  the 
other  party  standing  denuded  through  perfonnance. 

"  In  view  of  the  knowledge  we  have  from  the  evidence,  as  to 
Stokes'  original  position  and  of  the  concession  as  to  the  pre- 
ponderance of  the  evidence  in  favor  of  his  right  to  compensa- 
tion, and  in  further  view  of  what  was  done  under  the  contract, 
I  think  it  is  a  very  technical  and  a  very  unwarrantable  con- 
clusion to  hold  that  it  should  have  been  left  to  a  jury  to  deter- 
mine, whether  or  not  there  was  in  March  an  agreement  by 
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Stokes  to  abandon  the  contract  and  to  rely  on  Mackay's  gen.- 
erofiity  for  compensation. 

**  I  think  we  should  affirm  this  judgment.'* 

Joseph  Zarocque  for  appellants. 

Esek  Cowen  and  Joseph  S.  Choaie  for  respondent. 

Earl,  J.,  reads  for  reversal ;  Andrews,  Ch.  J,,  Finch  and 
O'Brien,  JJ.,  concur. 

Gray,  J.,  reads  for  affirmance ;  Peokham  and  Maynard, 
JJ.,  concur. 

Judgment  reversed. 

Edward  H.  W.  Mason,  as  Administrator,  etc.,  Respondent,  v. 
The  Atlantic  Avenue  Railroad  Company,  Appellant. 

(Argued  December  5,  1893;  decided  December  19,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  25, 1893, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  and  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

Frank  H.  Piatt  for  appellant.^ 

Ja/mes  D,  Crane  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Katherinb  Palmer,  Respondent,  i;.  George  Jones   et  al., 

Appellants. 

(Argued  December  11,  1893;  decided  December  19,  1893.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  upon  an  order  made  at  the  May  term,  1893^  which 
Siokels— Vol.  XCV.        83 
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affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
Hiecifiion  of  the  court  on  trial  at  Special  Term. 

John  Yenum  Bouvier^  Jr.^  for  motion. 

Javies  C,  De  La  Mare  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

In  the  Matter  of  John  E.  Mason,  a  Student  at  Law. 
(Argued  December  11,  1893;  decided  December  19,  1898.) 

Motion  for  leave  to  file  a  regents'  certificate  of  examination 
nunc  pro  tunc. 

In  April,  1890,  the  petitioner  began  the  study  of  law  in  the 
office  of  a  firm  of  practicing  attorneys,  whom  he  caused  to 
file  the  certificate  required  that  he  had  commenced  such  study. 
At  that  time  he  lacked  in  qualifications  certain  studies  required 
to  procure  a  law  student's  certificate,  and  was  informed  that 
he  had  three  montlis  in  which  to  make  them  up.  He  com- 
menced a  course  in  such  studies  at  tlie  Eome  Free  Academy, 
and,  in  June,  1890,  upon  a  regents'  examination  there,  was 
successful  in  all  of  said  studfes  except  arithmetic.  He  at  once 
wrote  the  examining  department  of  the  University  of  the 
State  of  New  York,  asking  for  a  special  examination  in  arith- 
metic, and  was  informed  that  special  examinations  had  been 
abolished,  and  no  examination  would  be  held  until  September 
23,  1890,  at  Syracuse.  The  petitioner  tried  this  examination 
and  at  its  completion  inquired  of  the  special  examiner  in 
charge  when  and  how  he  would  be  advised  as  to  his  success, 
and  was  told  that  if  unsuccessful  his  papers  would  be  at  once 
returned  to  him  at  his  post  office  address  marked  "  rejected," 
and  if  successful,  he  would  receive  no  communication  and 
could  rest  assured  that  he  had  successfully  passed  his  exam- 
ination. Deponent  then  returned  to  Rome  and  continued  the 
fitudy  of  law  there,  and  received  no  communication  from  the 
university.    In  July,  1893,  he  wrote  the  examination  depart- 
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ment  of  said  university  asking  to  have  his  law  student's  cer- 
tificate forwarded,  and  was  informed  that  no  record  of  his 
examination  in  arithmetic  could  be  found.  Upon  investiga- 
tion, he  ascertained  that  the  examiner  before  whom  he 
appeared  at  Syracuse  was  no  longer  in  the  employ  of  the  uni- 
versity, and  there  was  no  record  of  the  university  having 
notified  the  petitioner  that  he  had  failed  in  that  examination. 
The  petitioner  then  learned  that  the  next  university  examina- 
tion would  be  in  Syracuse  in  September,  1893,  and  he  there 
passed  an  examination  in  arithmetic  and  was  given  a  law  stu- 
dent's certificate,  which  the  petitioner  believed  and  understood 
was  to  be  handed  up  and  only  used  upon  his  application  for 
admission  to  the  bar,  and  was  not  aware  that  it  was  necessary 
to  be  filed  with  the  clerk  of  the  Court  of  Appeals. 
The  following  is  the  memorandum  of  decision : 
^^  This  seems  to  be  a  hard  case  on  the  law  student,  and 
the  blame  of  his  failure  to  know  that  he  had  not  passed  in  the 
particular  study  in  September,  1890,  seems  to  lie  equally  upon 
the  Rome  Academy  and  upon  liimself.  Under  our  decision 
in  Matter  of  Moore  (108  N.  Y.  280)  we  think  we  cannot  grant 
the  present  application. 
"  The  motion  is  denied." 

McMahon  <&  Curtiii  for  motion. 

Per  Curiam  mem.,  for  denial  of  motion. 
All  concur,  except  Peckham,  J.,  dissenting. 
Motion  denied. 


In  the  Matter  of  the  Application  of  Chakles  James  Phalbn 
for  the  Revocation  of  the  Probate  of  the  Last  Will  and 
Testament  of  James  Phalen,  Deceased. 

(Argued  December  6,  1898;  decided  December  22,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
upon  an  order  made  May  11,  1892,  which  aflSrmed  a  decree 
of  the  Surrogate's  Court  of  the  county  of  New  York  con- 
firming the  probate  of  the  will  of  James  Phalen,  deceased. 
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and  denying  an  application  for  a  revocation  of  Buch  probate 
and  dismisfiing  the  proceeding. 

Joseph  II,  Choate  for  appellant. 

John  J,  Macklin  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Peter    H.    McNulty,    Respondent,    v.   Charles    TJKBANy 

Appellant. 

(Argued  December  8,  1893 ;  decided  December  22,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the- 
City  Court  of  Brooklyn,  entered  upon  an  order  made  Decem- 
ber 31,  1892,  which  dismissed  the  appeal  of  the  defendant 
Eliza  Urban  and  affirmed  a  judgment  in  favor  of  the  plaintiff 
against  the  defendant  Charles  Urban  entered  upon  a  deeisioa 
of  the  court  on  trial  at  Special  Term, 

Howard  A.  Sperry  for  appellant. 

William  J.  Oaynor  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Samuel  Johnson,  as  Surviving  Executor,  etc.,  Bespondent, 
V.  Simon  Feist,  Appellant. 

(Argued  December  8,  1893;  decided  December  22,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  22,  1892,  which   affirmed  a  judg^ 
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ment  in  favor  of  plaintiffs  entered  npon  a  decision  of  the 
court  on  trial  at  Special  Term. 

Chanrlea  J.  Patterson  for  appellant. 

William  J.  Gaynor  for  respondent. 

Agree  to  affinn  ;  no  opinion. 

All  concur. 

Judgment  affirmed.       


Hebbebt  Pattisok,  by  Guardian,  etc.,  Respondent,  v.  Thx 
NiAGAKA.  Maohinb  Oompant,  Appellant. 

(Submitted  December  8,  1898 ;  decided  December  22,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  the  second 
Monday  of  December,  1892,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

Frank  E.  Siokeh  for  appellant. 

Charles  F.  Witcher  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mabt  L.  Lefubot,  as  Administratrix,  etc.,  Bespondent,  v. 
James  Stewabt  et  al.,  Appellants. 

(Submitted  December  8,  1898;  decided  December  23,  1898.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  25,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

Joseph  F.  Daly  for  appellants. 

Jo?m  Brooks  Lea/oitt  for  respondent 
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Agree  to  afBrm,  with  costs  and  live  per  cent  damages  for 
delay ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Luz  Diaz  Govin,  Respondent,  v,  Luoiana  Govin  de  Miranda, 
Individually  and  as  Executrix,  etc.,  Appellant 

(Argued  December  18,  1898 ;  decided  December  22,  1898.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  30,  1893,  which  overruled  defendant's  exceptions 
and  modified  judgment  in  favor  of  plaintiflE,  entered  upon  a 
verdict  directed  by  the  court,  by  increasing  the  interest 
allowed  upon  the  damages  from  four  to  six  per  cent,  and  as 
modified  affirmed  the  same. 

This  action  was  brought  to  recover  ten  $1,000  bonds 
of  the  Chicago,  Burlington  and  Quincy  Railroad  Company, 
Iowa  division.  Defendant  is  the  executrix  of  Felix  Govin  y 
Pinto,  who  died  May  23, 1891,  and  plaintiflE  claims  that  at  the 
time  of  his  death  he  had  in  his  possession  the  bonds  in  suit 
which  belonged  to  plaintiff,  and  that  defendant  became  pos- 
sessed of  them  as  his  executrix,  and  upon  a  demand  by  plain- 
tiflPs  attorneys,  refused  to  deliver  them.  The  decedent  had, 
at  the  time  of  his  death,  thirty-eight  $1,000  bonds  of  the  kind 
sought  to  be  recovered  herein,  upon  which  there  were  no  past-- 
due  coupons  when  defendant  received  them.  In  a  box  in  deced- 
ent's safe,  two  sealed  evelopes  were  found  addressed  to  plain- 
tiflE, one  of  which  contained  a  paper  in  Spanish,  of  which  the 
following  is  a  translation  : 

"  In  possession  of  Eamon  M.  Estevez  there  are  sixty  thou- 
sand dollars,  in  U.  S.  Bonds,  which  I  declare  belong  to  the 
three  children,  brothers  and  sisters,  Emilia,  Felix  and  Guil- 
lermina  Govin,  residents  of  this  city,  living  at  147  E.  39 
St.  Besides  in  my  box  there  is  a  legacy  which  contains 
$29,000  E.  E.  Bonds,  Iowa  Division ;  of  these  ten  thousand 
belong  to  Luz  Diaz  y  Sanchez,  mother  of  the  above  men- 
tioned individuals ;  she  has  an  obligation  (or  note)  for  same 
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fiigned  by  me,  and  the  rest  belongs  to  the  above  mentioned 
Emilia,  Felix  and  Guillermina  in  equal  parts. 

"  No  one  may  go  contrary  or  against  this  declaration  as  it 
is  based  under  conscience  and  justice ;  to  me  alone  is  reserved 
the  right  to  do  with  this  money  as  I  deem  proper. 
"  New  Yoke,  Dec.  Sth,  1883. 

"FELIX  GOVIN  Y  PINTO^ 
"  Acknowledged  before  me  \ 
this  16th  day  of  Decern-  >• 
ber,  1883.  ) 

"  Jas.  W.  Hale, 

"  J}^otario  Publico^ 

"  4  Hanover  St.'' 

The  other  envelope  contained  $50,000  in  U.  S.  four  per 
cent  certificates. 

The  parties  plaintiff  and  defendant  differ  as  to  the  transla- 
tion of  this  Spanish  paper.  They  differ  as  to  the  word 
"  legajo,"  which  the  plaintiff  translates  'legacy;''  the  defend- 
ant contends  it  should  be  translated  "  small  parcel."  They  also 
differ  as  to  the  word  "  vale,"  which  is  translated  "  note,"  and 
which  the  defendant  says  should  be  "  certificate  of  deposit," 
or  at  best,  "  legal  obligation." 

There  was  no  package  of  twenty-nine  bonds  as  recited  in 
said  paper  in  the  decedent's  possession  at  the  time  of  his 
death,  but  the  said  thirty-eight  bonds  were  found  in  the  same 
box  in  the  safe  as  contained  the  envelopes  above  mentioned. 

Defendant's  answer  denied  all  the  allegations  in  the  com- 
plaint and  interposed  by  way  of  defense  a  supplemental 
answer,  which  alleged  that  in  June,  1892,  plaintiff  brought  an 
action  against  defendant  as  executrix  upon  the  following 
instrument : 

"  Let  it  be  known  that  Mrs.  Luz  Diaz  y  Sanchez  has  given 
me  ten  thousand  dollars  in  currency  as  a  deposit.  New  York 
25th  October,  1870. 

"  (It  is  $10,000.)  FELIX  GOVIN." 

That  a  verdict  was  rendered  in  plaintiff's  favor  in  said 
action  for  $10,000  and  interest,  and  a  judgment  entered 
thereon  for  $10,661.85  ;  that  the  $10,000  mentioned  in  said 
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paper,  and  for  which  a  recovery  has  been  had,  was  need  bj 
the  decedent  to  purchase  ihe  bonds  sought  to  be  recovered  in 
this  action. 

Further  facts  are  stated  in  the  opinion,  which  is  given 
in  full. 

"  We  have  just  detennined  in  another  case  *  founded  upon 
tlie  same  general  facts  that  the  plaintiff  is  prima  facie 
entitled  to  recover  the  bonds  claimed,  by  force  of  the  admis- 
sion of  ownership  contained  in  the  paper  which  the  decedent 
executed  before  his  death.  That  conclusion,  however,  does 
not  reach  the  further  question  here  involved,  and  raised  by 
the  defendant's  answer,  whether  such  ownership  has  become 
divested  and  extinguished  by  the  act  of  the  plaintiff  in  suing 
and  recovering  upon  the  certificate  of  deposit  for  ten  thousand 
dollars  signed  by  the  decedent  and  which  was  produced  from 
the  possession  of  the  plaintiff.  The  language  of  the  certificate 
as  translated  from  the  Spanish  was  this :  ^  Let  it  be  known 
that  Mrs.  Luz  Diaz  y  Sanchez  has  given  me  ten  thousand 
dollars  in  currency  as  a  deposit.  New  York,  25th  Oct.,  1870. 
Felix  Govin.'  This  was  the  only  paper  produced  which 
imported  a  liability  of  ten  thousand  dollars  due  to  the  plain- 
tiff from  the  decedent,  and  if  in  fact  there  was  no  other  it 
must  be  deemed  the  one  to  which  Govin  referred  in  the  decla- 
ration which  admits  the  ownership  of  the  bonds,  and  which 
w^ould  establish  the  defense.  Whatever  may  be  the  true  and 
■accurate  translation  of  that  document  which  was  written  in 
Spanish  and  about  which  the  witnesses  differ,  one  thing  at 
least  is  true  of  it,  and  that  is  that  the  decedent  admitted  the 
plaintiff's  ownership  of  the  ten  thousand  dollars  of  bonds  as 
an  extinguishment  and  satisfaction  of  some  corresponding 
liability  evidenced  by  a  paper  in  her  possession.  He  did  not 
mean  to  give  her  the  bonds.  The  declaration  effects  no  snch 
^ft.  It  operates  clearly  as  a  satisfaction  of  some  corre- 
sponding debt  due  to  the  plaintiff  which  would  be  at  once 
extinguished  upon  the  acceptance  by  the  creditor  of  the  bonds 
applied  to  the  intended  payment.  The  certificate  of  deposit 
represented  just  such  an  outstanding  debt  of  identical  amount, 

*  Govin  v.  de  Miranda,  ante,  page  474. 
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and  naturally  and  reasonably  the  reference  would  be  to  that 
obligation,  which  had  been  sued  upon  and  paid,  and  left  the 
ownership  of  the  bonds  in  the  estate  of  Govin  as  the  defense 
claimed,  unless  there  are  further  facts  to  the  contrary.  That 
the  decedent  received  from  Mrs.  Sanchez  in  1870  ten  thousand 
dollars  as  a  deposit ;  that  he  invested  it  for  her  and  paid  her 
tlie  interest  earned ;  that  in  1883  it  was  represented  by  the 
bonds  in  question ;  that  he  deemed  it  prudent  to  so  declare ; 
and  that  in  so  doing  and  to  avoid  a  double  liability,  he 
described  the  bonds  as  for  an  obligation  of  his  to  an  equal 
amount  held  by  her ;  liarmonizes  the  language  with  the  facts 
and  is  an  extremely  probable  inference. 

"  But  there  is  claimed  to  be  and  there  is  proof  tending  to  the 
contrary,  and  upon  which  the  trial  court  held  as  matter  of  law 
that  the  plaintiff  was  entitled  to  recover,  and  no  defense 
existed.  It  is  first  said,  and  one  or  more  witnesses  so  testified, 
that  the  Spanish  word  ^  vale '  means  a  promissory  note,  and 
<;annot  mean  a  certificate  of  deposit,  and  so  the  reference  was 
not  to  the  latter.  The  words  are,  ^para  un  vale  de  igual 
surna  jhnnado  por  mi.'  The  drift  of  the  evidence  is  very 
strong,  that  where  a  promissory  note,  specificially  and  as  dis- 
tinguished from  any  other  obligation,  is  meant,  the  proper 
word  in  Spanish  to  describe  it  is  *  pagare ; '  but  that  where 
some  general  obligation  is  intended,  the  appropriate  word  is 
*  vale.'  The  authority  referred  to  by  the  witnesses  as  standard 
favors  that  contention,  and  a  little  reflection  upon  the  proba- 
ble origin  and  derivation  of  the  word  *  vale,'  and  the  multi- 
tude of  its  definitions,  points  to  the  same  result.  A  correct 
translation  of  the  words  of  reference  might  justly  be  found 
by  a  jury  to  be,  '  for  an  obligation  of  equal  amount  signed 
by  me,'  and  so  read,  the  reference  could  be,  and  naturally 
would  be  to  the  outstanding  certificate  of  deposit.  Indeed, 
the  use  of  the  general  word  'vale'  instead  of  the  specific 
term  *  pagare'  might  well  be  deemed  to  indicate  that  a 
promissory  note  was  not  referred  to.  So  that,  upon  the 
assumption  that  such  a  note  existed,  the  question  to  which  of 
the  two  liabilities  the  decedent  referred  became  upon  the 
proofs  one  of  fact  and  not  of  law. 

^'  But  the  defendant  disputes  the  assumption.  Was  there  any 
SicKELs  —Vol.  XC V.        84 
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such  promissorj  note  outstanding  against  the  decedent  and  in 
the  hands  of  the  plaintiff,  and  did  Govin  owe  her,  not  merely 
one  sum  of  ten  thousand  dollars,  but  a  second  one  of  tlie  same 
amount,  to  which  it  is  possible  to  say  the  decedent  intended  to 
refer  ?     No  such  note  is  produced,  and  it  is  quite  possible  for 
the  defendant  to  ask  a  jury  to  say  that  it  never  in  fact  existed. 
The  proof  that  it  did  comes  from  Emilia  and  Mr,  Kling,  one 
the  daughter  and  the  other  the  attorney  of  the  plaintiff ;  both 
naturally  desirous  of  a  recovery,  and  so  situated  that  their  evi- 
dence is  proper  matter  for  the  consideration  of  a  jury,  and  not 
necessarily  conclusive.    (GUderaleeve  v.  Landon^  73  N.  Y. 
609 ;   Wohlfart  v.  Beckert,  92  id.  490.)    EmiUa  testified  ta 
having  seen  such  a  note  by  answering  'Yes'  to  a  leading 
question.      The    plaintiff's  counsel    asked:      'Did   you  see 
among  the  papers,  or  was  there  ever  in  your  possession,  a  note 
of  $10,000,  dated  in  1883  and  signed  by  your  father  I'     The 
counsel  for  the  defendant  objected  and  moved  to  strike  out 
the  answer,  and  the  court  said :     '  I  will  strike  it  out  if  he 
does    not    produce  it.'      No  such  note  was  produced,  and 
whether  the  court,  in  deciding  the  case  by  directing  a  verdict 
for  the  plaintiff,  relied  upon  this  evidence  or  not  it  is  impos- 
sible for  us  to  know.     Emilia  said  two  other  things.     One  waa 
that  she  gave  what  the  plaintiff's  counsel  called  '  that  note ' 
to  him,  and  the  other  was  that  the  note  was  in  '  English  and 
Spanish  both.'     These  statements  are  deemed  by  the  defend* 
ant  material  to  a  proper  identification  of  the  real  paper  which, 
she  saw  and  held.     Then  the  plaintiff's  attorney,  Mr.  Kling, 
was  sworn.    He  testified  to  having  received  three  papers ;  the 
first  was  'Exhibit  B,'  which  is  the  original   declaration  in 
Spanish;    the    second    was    'the    receipt    or    deposit,'    by 
which,  of  course,   he  meant  the  certificate  of   deposit,  the 
amount  of  which  has  been   recovered;  and  the  third  was 
*a  paper  purporting  to  have   been  signed  by  Mr.  Govin 
in  English.'     Now  what  Emilia  said  she  gave  him  was  a  note 
in  both  Spanish  and  English,  and  there  seems  to  be  a  mistake 
somewhere.     Mr.  Kling's  statement  does  not  explicitly  call 
the  paper  a  promissory  note.    After  detailing  its  loss  and  hia 
yain  search  for  it  he  adds :  '  This  paper  purported  to  be  a 
paper  which  in  substance,  in  English,  as  I  recollect  it  was  that 
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he  promised  to  pay  Mrs.  Sanchez  the  sum  of  $10,000.'  It  is 
urged  for  the  defense  that  this  careful  and  guarded  descrip- 
tion is  also  ambiguous,  and  might  apply  not  only  to  a  promis- 
sory note,  but  equally  to  an  English  translation  of  the  Spanisli 
declaration  which  admitted  a  liability  of  $10,000,  and  pro- 
vided for  its  payment.  It  is  added  that  Mr.  Kling  does  not 
Tby  his  evidence  exclude  that  possibility,  and  that  his  language 
indicates  some  uncertainty  in  his  own  mind.  It  is  further 
sought  to  throw  doubt  upon  the  existence  of  the  alleged  note 
by  additional  evidence.  After  Govin's  death  Frederick  Lewis 
was  appointed  temporary  administrator.  He  was  called  upon 
by  Felix  Govin,  a  son  of  the  decedent  and  Mrs.  Sancliez,  who- 
in  behalf  of  the  family  presented  their  claims  against  the 
estate.  That  he  presented  all  that  he  supposed  they  had  must 
be  assumed,  and  they  did  consist  of  three  papers,  and  we  know 
what  they  were.  Mr.  Lewis  says  that  one  was  the  certificate 
of  deposit  dated  in  1870 :  the  second  was  a  paper  in  Spanish 
*  signed  in  1883,'  and  ^in  relation  to  $10,000  worth  or 
$29,000  worth  of  Chicago,  Burlington  &  Quincy  railway 
bonds,  Iowa  division,'  which  of  course  was  the  original  decla- 
ration in  Spanish  ;  and  the  third  was,  in  the  language  of  the 
witness,  *  worded  something  similar  to  this,  although  the 
exact  words  I  don't  remember,  but  it  purported  to  say  that 
there  were  in  his  possession  $10,000  worth  of  railroad  bonds, 
Chicago,  Burlington  ife  Quincy,  Iowa  division,  for  which  the 
note  was  given.  This  was  in  English  and  signed  by  him.'^ 
The  third  paper  presented  by  Felix  was  clearly  a  translar- 
tion  of  the  Spanish  declaration.  No  promissory  note  was 
produced  to  Lewis,  but  instead,  the  translation  of  the 
Spanish  paper.  Here  it  is  argued  we  have  a  reasonable 
explanation  of  what  Emilia  said.  The  paper  she  saw  was. 
in  both  English  and  Spanish.  That  corresponds  with  the 
Spanish  declaration  and  its  English  translation.  It  may 
reasonably  be  argued  that  her  evidence  does  not  indicate 
a  promissory  note,  for  why  should  Govin,  all  whose  papers 
were  in  his  native  tongue,  give  to  Mrs.  Sanchez,  speaking  tlie 
same  language,  a  note  in  Spanish  for  $10,000,  and  also  at  the 
same  time  a  copy  in  English,  or  put  the  one  in  a  mixture  of 
both  languages  t    There  was  no  need  of  it,  no  motive  for  it^ 
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and  if  there  was  a  copy  it  involved  tlie  risk  of  two  notes 
wliere  only  one  was  intended.  And  the  same  trouble  reaches 
the  evidence  of  Mr.  Kling,  whose  third  paper  was  in  English ; 
and  the  criticism  addressed  to  a  jury  might  be  that  he  did  not 
call  such  third  paper  a  promissory  note  because  himself 
uncertain  in  his  recollection,  and  that  in  the  multitude  of 
documents  which  he  says  he  received  he  may  possibly  have 
confused  one  paper  with  another.  So  that,  whatever  just 
force  may  be  given  to  his  testimony  it  is  not  so  conclusive  as 
to  settle  the  existence  of  the  note  as  matter  of  law,  but  leaves 
that  question  open  as  one  of  fact.  And  in  support  of  the 
theory  that  there  was  no  promissory  note  comes  the  fact 
already  adverted  to  that  the  decedent,  who  was  a  lawyer  of 
intelligence  and  ability,  and  likely  to  select  the  apt  and 
appropriate  word  to  convey  his  thought,  did  not  use  the 
specific  word  'pagare,'  but  selected  the  word  ^vale,*  broad 
enough  to  denote  an  outstanding  obligation  such  as  the  certifi- 
cate of  deposit  was. 

"  It  shonld  be  added  that  certain  obvious  inferences  from  the 
relation  and  conduct  of  the  parties  might  reasonably  be  urged 
upon  the  attention  of  a  jury  as  bearing  upon  the  intrinsic 
probability  or  improbability  of  the  respective  theories,  but 
their  discussion  might  be  unwise  in  view  of  the  necessity  for 
a  new  trial ;  and  I  think  enough  has  been  said  to  justify  our 
conclusion  that  it  was  a  manifest  error  to  decide  the  case  as 
matter  of  law  and  direct  a  verdict  for  the  plaintiff.  The 
evidence  should  have  been  submitted  to  the  jury. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event.'* 

Edward  C.  James  for  appellant. 

Ahram  Kling  for  respondent. 

FmoH,  J.,  reads  for  reversal  and. new  trial;  all  concur, 
except  Maynard,  J.,  not  voting. 
Judgment  reversed. 


INDEX. 


ABATEMENT   AND  REVIVAL. 

In  an  action  brought  by  plaintiff  as 
receiver  of  a  corporation,  an  order 
of  the  United  States  Circuit 
Court,  appointing  Uim  receiver, 
iiras  given  in  evidence.  It  ap- 
peared that  more  than  a  year  after 
his  appointment,  plaintiff  resigned 
his  position  as  receiver.  Seld, 
that  the  appointment  of  a  suc- 
cessor to  plaintiff  pending  the 
action  did  not  have  the  efitect  to 
suspend  its  prosecution  until  the 
substitution  of  the  new  receiver 
as  plaintiff ;  that  the  provision  of 
the  Code  of  Civil  Procedure 
(§  766)  providing  for  the  continu- 
ance of  an  action  brought  by  a 
receiver,  in  case  of  his  removal, 
by  his  successor,  applied  only  to 
statutory  receivers,  and  it  did  not 
appear  that  plaintiff  was  ap- 
pointed by  virtue  of  any  statute, 
and  not  by  the  exercise  by  the 
court  of  general  equity  jurisdic- 
tion; but  that  if  said  provision 
applied  the  substitution  of  the 
new  receiver  was  not  jurisdic- 
tional, and  the  case  could  be  prose- 
cuted in  the  name  of  the  original 
plaintiff,  until  and  unless  a  substi- 
tution was  applied  for  and  granted. 
(Code  av.  Pro.  §  756.)  HegevDUch 
V.  Silver,  414 

ACCOUNTS. 

An  account  simply  containin^j  items 
of  moneys  received  and  paid  is  not 
"a  mutual,  open  and  current  ac- 
count where  there  have  been  re- 
ciprocal demands  between  the 
parties"  within  the  meaning  of 
those  words  as  used  in  the  pro- 
vision of  the  Statute  of  Limitations 
(Code  Civ.  Pro.  §  386)  which  pro- 
vides that  in  case  of  such  an  ac- 
count the  cause  of  action  shall  be 
deemed  to  have  accrued  from  the 
time  of  the  last  item  proved  in  the 
account.    Adams  ^,  Olin.         150 


ACCOUNTING. 

1.  An  assignee  for  the  benefit  of 
creditors  deposited  the  trust  funds 
in  a  bank  where  he  had  an  indi- 
vidual account,  and  they  were 
credited  to  him  in  this  account. 
An  action  was  brought  to  set 
aside  the  assignment  which  was 
pending  for  over  three  years. 
Upon  settlement  of  his  accounts, 
the  assignee  was  charged  with  six 

ger  cent  interest;  it  appeared  that 
e  made  no  use  of  the  funds  in 
his  business,  and  he  always  had 
on  deposit  to  his  credit  an  amount 
in  excess  of  the  balance  of  the 
funds  in  his  hands.  HM,  thnt 
the  charge  was  error;  that  the  law 
neither  authorized  nor  permitted 
the  assignee  to  make  any  invest- 
ment, but  it  was  his  duty  to 
promptly  convert  the  assets  into 
money,  keep  the  moneys  securely 
and  to  distribute  them  at  the  time 
and  in  the  manner  required  by 
law;  and  that  while,  it  might  be, 
if  he  perceived  the  moneys  must 
lie  idle  for  a  lon^  time  because 
of  the  suit  pendmg,  and  there 
were  solvent  institutions  known 
to  him  in  the  place  where  he  might 
have  deposited  them  subject  to 
withdrawal  on  demand,  and  with 
an  allowance  for  interest,  he  could 
be  charged  with  the  interest  whioli 
might  have  been  thus  earned,  he 
could  not  be  charged  beyond  that. 
In  re  Bar7ies.  468 

2.  The  assignee  was  also  charged  with 
the  amount  of  costs  collected  by 
his  attorney  in  suits  brought 
against  the  assignee,  in  which  he 
was  successful.  The  attorney  w^as 
allowed  upon  the  accounting  a 
gross  sum  for  his  services  as 
counsel.  Ileld,  that  such  charge 
was  error;  that  upon  collection  of 

The  costs  the  lien  of  the  attorney 
thereon  was  reduced  to  possession, 
and  his  client,  in  the  absence  of  a 
special  agreement  entitling  him  to 
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receive  them,  could  not  claim  pay- 
ment thereof  to  himself;  that  the 
allowance  as  counsel  fees  did  not 
include,  but  was  intended  to  be  in 
addition  to  the   costs    collected. 

Id. 

3.  N.  died  seized  of  certain  real 
property,  consisting  of  a  ware- 
house, piers,  wharves,  etc.;  by  a 
codicil  to  his  will  he  created  a 
trust  in  respect  thereto,  giving  to 
the  trustees  the  *'sole  direction 
and  management  of  said  property, 
to  improve  the  property  if  they 
see  fit,  and  to  buy  the  adjoining 
property  »  »  »  raising  money 
on  mortgage  for  either  or  both 
purposes,  if  in  their  judgment 
necessary."  After  carrymg  on  the 
business  for  some  years  the  trus- 
tees leased  the  property.  There- 
after the  surviving  trustee  erected 
a  shed  upon  one  of  the  piers  at  a 
cost  of  $12,000,  which  was  es- 
sential for  the  purposes  of  the 
business,  and  resulted  in  an  in- 
crease of  the  annual  rental  in  the 
aum  of  $6,000.  Upon  a  settle- 
ment of  the  accounts  of  the  trus- 
tee, the  surrogate  ordered  that  he 
retain  the  increased  income  arising 
from  building  the  shed  until  he 
shall  have  paid  his  advances  with 
interest.  Held,  no  error;  that  con- 
ceding the  trustee  had  no  power 
to  direct  the  expenditure  from  the 
income  the  property  was  then 
earning,  as  to  which  quoere,  it  was 
within  the  power  and  discretion  of 
the  surrogate  to  make  the  order; 
that  the  trustees  were  not  required 
to  mortgage  the  property  to  raise 
the  money  for  the  improvement. 
In  re  Nesmith,  609 

4.  The  trustees  were  two  sons  of 
the  testator,  both  of  whom  were 
interested  in  the  trust.  Prior  to 
the  death  of  the  testator  they  had 
been  in  partnership  with  him  in 
conducting  the  business;  this  was 
continued  after  his  death  by  the 
sons,  they  using  the  same  firm 
name,  and  the  money  received 
from  the  trust  estate  was  deposited 
to  the  credit  of  an  account  m  bank 
previously  opened  in  the  firm 
name.  After  the  death  of  one  of 
the  trustees  the  survivor  continuad 
the  business  and  the  deposit  ac- 
count as  before;  he  made  use  of 
this   bank   account   in   his  own 


private  affairs.  It  was  found  that 
at  some  periods  the  trust  estate 
was  indebted  for  advances  made, 
and  at  others  the  bank  balance  was 
less  than  the  amount  of  the  trust 
fund  with  which  the  trustee  was 
chargeable.  Objection  to  the  de- 
posit of  the  trust  fund  in  this 
manner  was  made  for  the  first  time 
on  the  accounting,  by  the  widow 
and  children  of  the  deceased  trus- 
tee. The  survivor  thereupon  im- 
mediately opened  a  separate  bank 
account  f6r  the  trust,  and  charged 
himself  with  full  interest  on 
the  overdrafts.  The  contestants 
claimed  that  as  the  trustee  had 
mingled  the  trust  funds  with  his 
own  he  should  be  charged  with 
full  interest  upon  all  the  trust 
moneys  deposited.  Held,  unten- 
able; that  as  it  appeared  the  trus- 
tee had  acted  in  entire  good  faith, 
and  with  no  intention  to  commit  a 
breach  of  trust,  he,  in  so  volun- 
tarily charging  himself  with  in- 
terest on  the  overdrafts,  if  he  had 
not  done  more,  had  at  least  done 
all  that  could  be  required  of  him. 

Id. 

6.  The  trustee  was  credited  with 
items  of  moneys  retained  for  office 
rent  and  expenses.  The  surrogate 
found,  from  sufficient  evidence, 
that  it  was  necessary  to  have  an 
office  in  connection  with  the  busi- 
ness. HMj  that  the  credits  were 
proper.  Id, 

Where  land*  have  been  sold  by 

executors  pursuant  to  a  power  of  sale 
given  them  to  be  exercised  on  expira- 
tion of  a  life  estate,  a  creditor  having 
a  lien  by  jvdgment  upon  the  share  of 
a  remainderman  not  a  necessary 
party  to  an  accounting  brfore  the 
surrogate. 

See  Sayles  v.  Best.  368 


ACCUMULATIONS. 

1.  By  the  will  of  S.  and  a  codicil  he 
gave  to  his  executors  his  residuary 
estate,  real  and  personal,  in  trust, 
to  collect  and  receive  the  rents  and 
income,  and  out  of  the  net  proceeds 
to  pay  certain  annuities  amounting 
in  all  to  $20,000,  during  the  life  of 
his  daughter  8.,  and  upon  her 
death  to  convey  said  estate  to  such 
of   his  grandchildren  named  as 
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should  then  be  livinfi;,  to  whom  he 
devised  and  bequeathed  the  same. 
If  any  of  said  grandchildren  should 
die  preyious  to  the  death  of  S., 
leavmg  issue,  such  issue  to  take 
the  parent's  share.  Of  the  grand- 
children named  some  were  adults 
at  the  time  the  will  was  executed. 
The  net  annual  income  derived 
from  said  estate  had  been  for  sev- 
eral years  prior  to  the  testator's 
death  and  continued  thereafter  to 
be  over  $80,000.  No  disposition 
was  made  in  terms  of  the  surplus 
income.  In  an  action  for  the  con- 
struction of  the  will,  hM,  that  it 
created  a  valid  trust,  and  the 
grandchildren  took  remainders, 
which  would  vest  in  possession 
upon  the  death  of  S. ;  that  the  trust 
interest  was  inalienable  and  re- 
quired the  estate  to  continue  in  the 
trustees  during  the  life  of  8.  (1  R 
S.  730.  g  68);  that  in  the  absence  of 
any  express  direction  a  direction 
for  the  accumulation  pf  the  surplus 
income  was  to  be  implied;  that 
this  implied  direction  was  void,  as 
it  was  to  commence  at  the  testa- 
tor's death,  and  might  be  for  the 
benefit  of  persons  not  then  in  being, 
and  was  for  the  benefit  of  adults  as 
well  as  infants  (1  R.  S.  726,  §  37), 
but  that  this  did  not  affect  the 
validity  of  the  trust;  that  it  could 
not  be  inferred  that  tlie  primary 
object  of  the  testator  was  to  create 
the  trust  as  a  cover  for  a  scheme  of 
unlawful  accumulation;  that  the 
surplus  income  belonged  to  and 
was  distributable  among  the 
grandchildren  named  as  *'the  per- 
sons presumptively  entitled  to  the 
next  eventual  estate  (1  R.  S.  726, 
^  40);  that,  assuming  the  grand- 
children took  vested  remainders, 
they  were  not  absolute  remainders 
in  fee,  as  upon  the  death  of  any 
grandchild  during  the  trust  term 
leaving  issue,  such  issue,  whether 
bom  before  or  after  the  death  of 
the  testator,  would  take  the  de- 
cedent's share  by  substitution  and 
as  purchasers,  and  such  a  con- 
tingent limitation  over  necessarily 
suspended  the  power  of  alienation. 
OjcArane  v.  ScMl.  516 

"2.  A  discretionary  power  given  to 
trustees  to  make  a  disbursement  of 
income  upon  and  in  the  course  of 
the  management  of  the  trust  prop- 
erty, if  restricted  to  such  matters 


as  tend  to  preserve  it,  or  to  make 
it  efiScient  for  earning  purposes,  is 
not  a  violation  of  the  statute  pro- 
viding for  the  accumulation  of 
income  in  certain  cases,  and  de- 
claring void  any  provision  for  ac- 
cumulation other  than  as  specified. 
(1  R.  8.  727,  §§  87,  38;  Id.  773. 
774,  §§  3,  4.)  In  re  Netmith.     609 


ACTION. 
See  Cause  op  Action. 

ALIENATION. 

See    SuBPENSioN    of    Powbb    of 
Alibnatiok. 

ANIMALS. 

1.  Where  a  person  keeps  a  dog  for 
the  purpose  of  guarding  his  prop- 
erty against  trespassers,  an  infer- 
ence is  proper  of  knowledge  on 
his  part  of  a  propensity  of  the  dog 
to  attack  and  bite  mankind,  ana 
of  negligence  on  the  part  of  the 
owner  in  allowing  him  to  be  at 
large.     Hahnke  v.  Friederich.  224 

2.  In  an  action  to  recover  damages 
for  iniuries  alleged  to  have  been 
caused  by  a  vicious  dog  belonging 
to  defendant,  it  appeared  the 
plaintiff,  a  child  about  seven  years 
old,  lived  with  her  parents  in  a 
house  rented  of  the  defendant, 
situated  in  the  rear  of  his  house 
and  barn.  The  latter  procured 
the  dog  about  a  month  before  the 
injury,  to  guard  his  property  in 
the  bam;  he  was  usually  kept 
chained  and  muzzled,  but  escaped, 
and  as  plaintiff  was  passing  arpund 
defendant's  house  to  the  rear, 
along  the  side  of  the  house,  the 
dog  sprang  upon  her  and  bit  her. 
The  evidence  showed  that  the  dog 
was  vicious.  Held^  that  the  evi- 
dence was  sufficient  to  sustain  a 
recovery.  Id. 

ANNUITIES. 

1.  IJnder  the  provision  of  the  Stat- 
ute of  Uses  and  Trusts  (1  R.  S. 
728,  §  55,  subd.  8)  authorizing  the 
creation  of  an  express  trust  "to 
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receive  the  rents  and  profits  of 
land  and  apply  them  to  the  use  of 
any  person,"  such  a  trust  may  be 
created  for  the  payment  of 
annuities.   Cochrane  v.  8cheU.   516 

2.  An  annuity  is  not  a  "sum  in 
gross  "  withm  the  provision  of  said 
statute  (1  R.  S.  730,  §  63),  declar- 
ing that  the  "rights  and  interest 
of  every  person  for  whose  benefit 
a  trust  for  the  payment  of  a  sum 
in  gross  is  created  are»assignable." 

Id, 

APPEAL. 

1.  "Where,  upon  a  criminal  trial,  a 
juror  was  challenged  by  the  de- 
fense for  cause,  and  the  challenge 
being  overruled,  the  juror  was  ex- 
cluded upon  a  peremptory  chal- 
lenge, and  it  appeared  that  w^hen 
the  panel  was  full,  all  of  defend- 
ant's peremptory  challenges  were 
not  exhausted,  held^  that,  as  de- 
fendant was  not  harmed  by  any 
error  on  the  part  of  the  court  in 
overruling  the  challenge  for  cause, 
if  there  was  such  error,  it  was  not 
a  ground  for  reversal.  Peoples. 
Larubia.  87 

2.  It  Hems  that  if  defendant  had 
omitted  to  challenge  peremptorily 
and  the  juror  had  sat  in  the  case, 
the  exceptions  growing  out  of  the 
challenge  for  cause  would  have 
been  here  for  review.  Id. 

3.  It  seems,  that  where  the  findings 
of  fact  by  a  referee  have  been  re- 
versed by  the  General  Term,  to 
sustain  the  reversal  on  appeal  to 
this  court  it  must  appear  that  his 
findings  were  against  the  weight  of 
evidence,  or  that  the  proof  so 
clearly  preponderates  in  favor  of 
a  contrary  result  that  it  can  be 
said  with  reasonable  certainty  tlmt 
his  conclusions  were  erroneous. 
Barnard  Y.  Gantz.  249 

4.  In  support  of  a  judgment  entered 
upon  the  report  of  a  referee,  this 
court  is  authorized  to  assume  any 
needed  fact  not  found,  but  which 
could  be  sustained  by  the  evidence 
if  it  had  been  found,  and  espe- 
cially one  which  must  have  been 
involved  in  the  findings  made. 
Ogden  v.  Alexander,  856 


5.  From  a  decree  settling  the  ac- 
counts of  an  executrix  she  alone 
appealed.  HJdd,  that  beyond  the 
questions  which  affected  her  indi- 
vidually,  she  had  no  authority  to 
proceed  on  the  appeal  as  champion 
of  those  who  submitted  to  the  de- 
cree.    In  re  H&dffma>n,  421 

6.  "While  it  may  be  the  duty  of  one 
of  several  executors  to  call  his  co- 
executors  to  account,  when  he  has 
brought  into  the  proceeding  for  an 
accounting  all  persons  interested 
he  has  no  further  duty  in  their  be- 
half, and  is  not  interested  in,  and 
may  not  appeal  from,  the  decree, 
save  so  much  thereof  as  affects  his 
own  rights.  Id. 

7.  Where,  by  the  judgment  in  a 
partition  suit,  a  portion  of  the  pro- 
ceeds of  a  sale  of  the  property  is 
directed  to  be  paid  to  one  of  "the 
parties,  who  is  a  non-resident,  and 
upon  application  to  the  court  to 
authorize  payment  to  be  made  to 
the  attorney  of  said  party,  said  at- 
torney presents  a  power  of  attor- 
ney executed  by  his  principal, 
duly  authenticated  and  acknowl- 
edged, authorizing  him  to  receive 
the  money,  which  facts  are  undis- 
puted, and  there  are  no  suspicious 
circumstances  surrounding  the  ap- 
plication, it  is  the  duty  of  the  court 
to  direct  payment  as*  provided  for 
in  the  power,  and  a  refusal  to 
make  such  a  direction  is  a  denial 
of  a  legal  right,  and  is  reviewable 
here.     LytJigoe  v.  Smith.  442 

8.  In  an  action  for  trespass  plaintiff 
claimed  $50,000  damages;  a  de- 
fense was  interposed;  when  the 
cause  was  reached  on  the  calendar 
plaintiff  made  default  and  the  com- 
plaint vras  dismissed.  An  extra 
allowance  of  $1,000  was  granted. 
Ileld,  that  there  was  a  trial  for  all 
the  purposes  of  costs ;  that,  in  the 
absence  of  proof  to  the  contrary, 
the  amount  stated  in  the  complaint 
was  the  sum  "claimed  "  and  "  the 
value  of  the  subject-matter  in- 
volved" within  the  meaning  of 
the  provision  of  the  Code  of  Civil 
Procedure  (§  3253)  governing  extra 
allowances,  and  so,  the  allowance 
was  not  reviewable  here.  Sentenis 
Y,  Ladew,  463 
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ASSESSMENT  AND  TAXATION. 

1.  A  policy  of  insurance  upon  the 
life  of  a  decedent,  held  by  him  at 
the  time  of  his  death,  payable  to 
his  executors,  administrators  and 
assigns,  or  to  his  personal  repre- 
sentatives, is  property  owned  by 
him  at  his  death  witmn  the  mean- 
ing of  the  Collateral  Inheritance 
Act  of  1887  (Chap.  718,  Laws  of 
1887),  and  so  under  that  act  is 
subject  to  ai)prai8al  for  the  pur- 
pose of  taxation  under  it.  In  re 
KnoedLer.  877 

2.  The  provision  of  the  New  York 
Consolidation  Act  (§  822,  chap. 
410,  Laws  of  1882),  giving  to  the 
commissioners  of  taxes  and  assess- 
ments power  to  remit  or  reduce 
taxes  after  delivery  of  the  books 
to  the  receiver  of  taxes,  provided 
the  applicant  or  party  aggrieved 
shall  satisfy  them  that  he  was  pre- 
vented by  absence  from  the  city 
or  by  illness  from  making  his 
apphcation  within  the  time  limited 
by  the  prior  provisions  of  the 
act  for  correction,  applies  to 
domestic  corporations.  People  ex 
rel,  V.  Barker.  487 

3.  As  such  a  corporation  must  act 
through  its  officers  and  agents,  if 
they  are  all  absent  from  the  state 
or  are  prevented  by  sickness  from 
making  the  application  for  correc- 
tion within  the  time  fixed  by  the 
prior  limitation,  it  is  entitled  to 
the  benefit  of  said  provision.    Id. 

4  If  a  party  aggrieved  is  absent 
from  the  state  or  confined  by  ill- 
ness, he  may  appear  and  make 
the  application  for  correction 
under  said  provision  by  an  agent 
or  attorney  who  has  sufficient 
knowledge  of  the  facts  to  pre- 
sent the  proofs.  Id. 

5.  So,  also,  it  seems,  that  if  an  owner 
of  property  residing  in  the  city 
has  placed  his  entire  business  in 
Uie  hands  of  an  agent  who  has 
full  knowledge  in  respect  thereto, 
such  agent  may  appear  for  his 
principal  and  make  the  requisite 
proof  on  application  for  the  cor- 
rection of  an  assessment,  and  if 
the  agent  be  prevented  by  absence 
or  sickness  from  making  the  ap- 
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plication  within  the  proper  time. 
It  may  be  made  afterwards  under 
said  provision.  Id. 


ASSIGNMENT. 

1.  In  an  action  to  compel  an  asmgnee 
for  the  benefit  of  creditors  to 
account,  it  appeared  that  the 
assignment  was  executed  in  1855 ; 
defendant  was  appointed  assignee 
in  1868  in  place  of  the  original 
assignee,  aeceased;  that  there 
came  to,  and  still  remained  in,  his 
hands  as  such  assignee  about 
14,000.  Plaintiff  produced  in 
evidence  an  instrument  under 
seal,  executed  and  acknowledged 
by  the  assignor  in  1884,  by  which, 
for  a  consideration  expressed,  he 
granted  and  assigned  to  plain- 
tiff as  administrator,  with  the  will 
annexed  of  the  deceased  assignee, 
all  claims  and  causes  of  action 
which  he  (the  assignor)  then  had 
or  should  thereafter  acquire 
against  defendant  "as  trustee  or 
otherwise  of  the  assigned  estate," 
and  all  his  right  and  interest  in 
the  assigned  property.  Held,  that 
every  right  of  the  assignee  capable 
of  transfer  passed  to  plaintiff  by 
the  instrument ;  that  under  it  the 
latter  had  a  sufficient  interest  to 
enable  him  to  maintain  the  action, 
and  he  was  entitled  to  the  relief 
sought.    MiUs  V.  Hussoii.  d9 

2.  An  assignment  executed  by  a 
married  woman  during  her  hus- 
band's life  and  prior  to  the  ena- 
bling act  of  1879  (Chap.  248,  Laws 
of  lo79)  of  a  policy  of  insurance 
issued  pursuant  to  the  act  of  1840 
(Chap.  80,  Laws  of  1840)  upon  the 
life  of  her  husband  for  ner  benefit 
is  void.     Miller  v.  CampbeU.     457 

3.  The  question  as  to  its  validity  is 
not  affected  by  the  fact  that  the 
policy  was  issued  by  an  insur- 
ance company  of  another  state, 
although  the  laws  of  that  stat« 
may  authorize  such  an  assigm- 
ment.  Id. 

4.  The  contract  between  the  cor- 
poration and  the  assured,  it  seems, 
would  be  governed  by  the  lawa 
of  the  state  of  its  origin,  but  the 
validity  of  the  assignment  de- 
pends upon  the  capacity  of  the 

86 
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assignor  to  make  it  under  the  laws 
of  this  state.  Id. 

5.  Where,  however,  an  endowment 
policy  upon  the  life  of  the  hus- 
f)and  for  her  benefit  woa,  prior 
to  1879,  assigned  by  the  huslMind 
and  the*  wife,  which  policy  pro- 
vided that  in  case  the  huslumd 
survived  the  term  of  fifteen 
years,  the  sum  insured  should  be 
paid  to  him,  and  the  husband  sur- 
vived the  policv  period,  Ae2d,  that 
the  interest  or  the  wife  ceased 
upon  the  expiration  of  that  pe- 
riod, and  the  whole  interest  vested 
in  the  husband,  and  by  his  assign- 
ment was  transferred  to  nis 
assignee.  Id. 


ASSIGNMENT   ff^OR   BENEFIT 
OP  CREDITORS). 

1.  The  provision  of  the  Statute  of 
Uses  and  Trusts  (1  R.  S.  780, 
§  67),  as  amended  in  1875  (Chap. 
2m^,  Laws  of  1876),  which  declares 
that  "where  an  estate  has  been 
conveyed  to  trustees  for  the  benefit 
of  creditors  ♦  ♦  »  such  trust 
shall  be  deemed  discharged  at  the 

,  end  of  twenty -five  years  from  the 
creation  of  the  same,"  and  the 
estate  conveyed,  not  granted  or 
conveyed  by  the  trustee,  shall 
revert  to  the  grantor  or  persons 
claiming  under  him,  etc.,  "to  the 
same  effect  as  though  such  trust 
had  not  been  created,"  applies  to 
personal  as  well  as  real  estate. 
MiUi  V.  Hus9on.  99 

2.  The  amendment  also  applies  to 
assignments  previously  executed, 
and  is  constitutional.  Id, 

3.  Under  the  act  of  1885  (Chap.  380, 
Laws  of  1885),  conferring  upon 
the  Supreme  Court  and  its  Justices 
the  jurisdiction  conferrea  upon 
County  Courts  and  county  judges 
by  the  General  Assignment  Act 
(Chap.  466,  Laws  of  1877),  and  the 
amendments  thereto,  the  Supreme 
Court  has  concurrent  jurisdiction 
with  the  0>unty  Court  of  an  ac- 
tion to  compel  an  assignee  for  the 
benefit  of   creditors  to  account. 

Id. 

4.  In  such  an  action  it  appeared 
that  the  assignment  was  executed 


in  1855;  defendant  was  appointed 
assignee  in  1868  in  place  of  the 
original  assignee,  deceased;  that 
there  came  to,  and  still  remained 
in,  his  hands  as  such  assignee 
about  |4,000.  Plaintiff  produced 
in  evidence  an  instrument  under 
seal,  executed  and  acknowledged 
by  the  assignor  in  1884,  by  which, 
for  a  consideration  expressed,  he 
granted  and  assigned  to  plaintiff 
as  administrator,  with  the  will  an- 
nexed of  the  deceased  assignee,  all 
claims  and  causes  of  action  which 
he  (the  assignor)  then  had  or  should 
thereafter  acquire  against  defend- 
ant "as  trustee  or  otherwise  of 
the  assigned  estate,"  and  all  his 
right  and  interest  in  the  assigned 
property,  ffdd,  that  every  nght 
of  the  assignee  capable  of  trander 
passed  to  plaintiff  by  the  instru- 
ment; that  under  it  the  latter  had 
a  sufficient  interest  to  enable  him 
to  maintain  the  action,  and  he  was 
entitled  to  the  relief  sought.      Id. 

5.  It  seems,  in  this  state  the  general 
rule  that  the  validity  of  a  trans- 
fer of  personal  property  is  gov- 
erned by  the  law  of  the  domicile 
of  the  owner  applies  to  voluntary 
assignments  for  the  benefit  of 
creditors,  and  the  title  of  the  as- 
signee under  such  an  assignment, 
made  in  another  state  or  country 
by  a  citizen  thereof,  and  valid  by 
the  law  of  the  domicile,  will  pre- 
vail a^inst  the  lien  of  an  attach- 
ment issued  in  this  state  in  favor 
of  a  creditor,  levied  after  the  exe- 
cution of  the  assignment  upon  a 
debt  or  chattel  which  belonged  to 
the  assignor,  provided  the  recog- 
nition of  the  assignee's  title  will 
not  contravene  the  statutory  law 
of  the  state,  or  be  repugnant  to 
its  policy.    Barth  v.  BcuSnts.    230 

6.  This  rule,  however,  does  not  ap- 
ply to  an  assignee's  title  to  p^- 
sonal  property,  acquired  by  trans- 
fer under  foreign  insolvent  or 
bankrupt  laws,  and  such  title  will 
not  be  recognized  where  it  comes 
in  conflict  with  the  rights  of  cred- 
itors pursuing  their  remedy  here, 
although  the  proceedings  were  in- 
stituted subsequent  to,  and  with 
notice  of  the  transfer.  Id. 

7.  A  creditor  coming  here  from  the 
domicile  of  the  deotor  and  pursu- 
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ing  his  remedy  by  attachment, 
stands  upon  the  same  footing  in 
this  respect  and  has  the  same 
right  of  priority  as  has  a  resident 
creditor.  Id, 

8.  The  provisions  of  the  statute  of 
Wisconsin  in  reference  to  volun- 
tary assignments  for  the  benefit 
of  creditors,  as  amended  in  1889, 
which  provide  tliat  the  assignor 
may  be  discharged  from  his  debts 
as  part  of  the  proceedings  under 
sucii  assignment  upon  compliance 
with  the  provisions  of  the  act, 
and  declare  that  every  creditor, 
whether  resident  or  non-resident, 
who  accepts  a  dividend,  or  who 
participates  in  the  proceeding, 
shall  be  bound  h^  the  discharge; 
also  that  a  creditor,  unless  ne 
comes  in  imder  the  assignment, 
shall  be  debarred  from  recover- 
ing anything  out  of  the  assigned 
property,  save  a  share  in  a  sur- 
plus, if  any  remains  after  paying 
the  participating  creditors  in  full, 
are  in  the  nature  of  a  bankrupt 
act.  Id, 

9.  An  assignment,  therefore,  under 
the  statute  is  ineffectual  to  trans- 
fer the  title  of  the  insolvent  to 
property  in  this  state,  as  against 
an  attaching  creditor  here;  and 
this,  although  such  creditor  is  a 
resident  of  Wisconsin.  Id. 

10.  The  said  provision  of  the  Wis- 
consin statute  providing  for  the 
discharge  of  insolvent  debtors  ap- 
plies to  corporations  as  well  as  to 
individuals.  Id. 

11.  By  the  terms  of  a  judgment  in 
an  action  by  a  judgment  creditor 
to  set  aside  as  fraudulent  an  as- 
signment for  the  benefit  of  cred- 
itors, the  assignment  was  ad- 
judged void,  and  the  assignee  was 
directed  to  pay  plaintiffs  judg- 
ment. If  he  failed  to  do  this 
within  ten  days  after  service 
upon  him  of  a  certified  copy  of  the 
judgment,  he  was  directed  to  ac- 
count for  and  turn  over  all  the 
assigned  property  to  a  receiver 
appointed  by  the  judgment.    No 

.  certified  copy  of  the  judgment 
was  ever  served  on  the  assignee. 
Pending  an  appeal  from  the  judg- 
ment whereon  the  assignee  had 
given  a  valid  undertaking  to  stay 


proceedings,  pursuant  to  a  per- 
emptoiy  order  of  the  court, 
granted  on  application  of  the  re- 
ceiver, the  assignee  paid  over  all 
the  funds  in  hand  to  said  receiver. 
This  order  was  reversed  on  ap- 
peal, and  subsequently  a  motion 
lor  restitution  was  made  at  the 
General  Term  and  granted,  but 
tJie  order  allowed  the  receiver  to 
retain  $450  for  his  commissions, 
counsel  fees,  etc.  On  appeal 
from  so  much  of    the  order  as 

nted  the  allowance,  held,  that 
as  reviewable  here ;  that  no 
copy  of  the  judgment  having 
been  served  on  the  assignee  the 
receiver  never  had  the  legal  right 
to  demand  and  receive  the  prop- 
erty; that  when  the  order  reauir- 
ing  its  delivery  was  reversed  he 
ceased  to  have  the  right  to  retain 
the  fund,  or  any  part  thereof,  for 
commissions,  etc.,  but  should  re- 
turn it  undiminished.  PitUfiM 
Nat.  Bank  v.  Bayne,  821 

12.  The  receiver  paid  over  to  plain- 
tiff the  amount  of  its  judgment ; 
this  was  acquiesced  in  by  the  as- 
signee. Held,  that  this  was  not  a 
waiver  by  the  assignee  of  his  right 
to  insist  upon  the  re-payment  of 
the  balance,  and  gave  the  receiver 
no  right  to  commissions.  Id, 

18.  An  assignee  for  the  benefit  of 
creditors  deposited  the  trust  funds 
in  a  bank  where  he  had  an  indi- 
vidual account,  and  they  were 
credited  to  him  in  this  account. 
An  action  was  brought  to  set 
aside  the  assignment  which  was 
pending  for  over  three  years, 
Upon  settlement  of  his  accounts, 
the  assignee  was  charged  with  six 
per  cent  interest ;  it  appeared  that 
he  made  no  use  of  the  funds  in  his 
business,  and  he  always  had  on 
deposit  to  his  credit  an  amount  in 
excess  of  the  balance  of  the  funds 
in  his  hands.  Held,  that  the 
charge  was  error ;  that  the  law 
neither  authorized  nor  permitted 
the  assignee  to  make  any  invest- 
ment, but  it  was  his  duty  to 
promptly  convert  the  assets  into 
money,  keep  the  moneys  securely 
and  to  distribute  them  at  the  time 
and  in  the  manner  required  by 
law ;  and  that  while,  it  might  be, 
if  he  perceived  the  moneys  must 
lie  idle  for  a  long  time  because  of 
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the  suit  pending,  and  there  were 
solvent  institutions  known  to  him 
in  the  place  where  he  might  have 
deposited  them  subject  to  with- 
drawal on  demand,  and  with  an 
allowance  for  interest,  he  could  be 
charged  with  the  interest  which 
might  have  been  thus  earned,  he 
could  not  be  charged  beyond  that. 
In  re  Barnes.  468 

14.  The  assignee  was  also  charged 
with  the  amount  of  costs  collected 
by  his  attorney  in  suits  brought 
against  the  assignee,  in  which  he 
was  successful.  The  attorney 
was  allowed  upon  the  accounting 
a  gross  sum  for  his  services  as 
counsel.  Held,  that  such  charge 
was  error ;  that  upon  collection  of 
the  costs  the  lien  of  the  attorney 
thereon  was  reduced  to  possession, 
and  his  client,  in  the  absence  of  a 
special  agreement  entitling  him  to 
receive  them,  could  not  claim 
payment  thereof  to  himself ;  that 
the  allowance  as  counsel  fees  did 
not  include,  but  was  intended  to 
be  in  addition  to  the  costs 
collected.  Id, 

15.  An  assignment  for  the  benefit  of 
creditors,  made  in  this  state  b^r  an 
insolvent  foreign  corporation, 
valid  under  the  law  of  its  domi- 
cile, will  be  recognized  as  valid 
here.   Vanderpoely.  German,  563 

16.  Such  an  assignment  is  not  viola- 
tive of  the  provision  of  the  act 
"in  relation  to  stock  corpora- 
tions "  (§  48,  chap.  564,  Laws  of 
1890),  which  prohibits  a  transfer 
or  assignment  by  a  corporation  in 
contemplation  of  insolvency ;  that 
provision  refers  solely  to  domestic 
corporations.  Id. 

17.  The  right  to  make  such  an  as- 
signment exists  inherently  in  all 
corporations,  unless  expressly  for- 
bidden, and  said  prohibition  fur- 
nishes no  legitimate  evidence  of 
the  existence  of  a  public  policy  in 
this  state  which  forbids,  in  the 
case  of  a  foreign  corporation,  the 
exercise  of   this  inherent   right. 

Id, 

18.  In  the  absence  of  any  statute  or 
of  a  by-law  of  the  corporation  pro- 
viding otherwise,  such  an  assign- 
ment  may  be    executed  by  the 


president  and  secretarv  under  au- 
thority of  its  board  of  managers. 

Id. 

ATTACHMENTS. 

1.  11  seems,  in  this  state  the  general 
rule  that  the  validity  of  a  transfer 
of  personal  property  is  governed 
by  the  law  of  the  domicile  of  the 
owner  applies  to  voluntary  assign- 
ments for  the  benefit  of  creditors, 
and  the  title  of  the  assignee  under 
such  an  assignment,  made  in  an- 
other state  or  country  by  a  citizen 
thereof,  and  valid  by  the  law  of 
the  domicile,  will  prevail  against 
the  lien  of  an  attachment  issued  in 
this  state  in  favor  of  a  creditor, 
levied  after  the  execution  of  the 
assignment  upon  a  debt  or  chattel 
which  belonged  to  the  assignor, 
provided  the  recognition  of  the  as- 
signee's title  will  not  contravene 
the  statutory  law  of  the  state,  or 
be  repugnant  to  its  policy.  Barth 
V.  Backus,  230 

2.  This  rule,  however,  does  not  ap- 
ply to  an  assignee's  title  to  per- 
sonal property  acquired  by  trans- 
fer under  foreign  insolvent  or 
bankrupt  laws,  and  such  title  will 
not  be  recognized  where  it  comes 
in  conflict  with  the  rights  of  cred- 
itors pursuing  their  remedy  here, 
although  the  proceedings  were  in- 
stituted subsequent  to,  and  with 
notice  of,  the  transfer.  Id, 

3.  A  creditor  coming  here  from  the 
domicile  of  the  debtor  and  pursu- 
ing his  remedy  by  attachment 
stands  upon  the  same  footing  in 
this  respect  and  has  the  same  right 
of  priority  as  has  a  resident 
creditor.  Id, 

4.  Where  a  sale  and  delivery  of 
goods  is  procured  by  fraudiilent 
representations  on  the  part  of  the 
purchaser  until  the  vendor  haa 
exercised  his  option  to  rescind, 
either  directly  or  bv  some  act  in 
disafilrmance  of  the  sale,  the 
purchaser  has  a  leviable  interest 
in  the  goods,  and  if  levied  ui)on 
by  attachment  or  execution 
a^nst  the  purchaser  prior  to  re- 
scission, it  cannot  be  held  that  the 
vendor  had  **  the  right  to  reduce" 
the  property  into  his  possession 
withm  the  meaning  of  the  provia- 
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ion  of  the  Code  of  Civil  Proced- 
ure (§  1690,  subd.  8)  which  de- 
clares that  an  actiou  to  recover 
a  chattel  cannot  be  maintained 
**  when  it  was  seized  by  virtue  of 
an  execution  or  a  warrant  of  at- 
tachment against  the  property  of 
a  person  other  than  the  plaintiff, 
and  at  the  time  of  the  seizure  the 
plaintiff  had  not  the  right  to  re- 
uuce  it  idto  his  possession."  Wiw 
V.  Grant.  698 

6.  Accordingly  Tield,  where,  prior  to 
any  act  on  the  part  of  the  vendor 
showing  an  intention  to  rescind 
such  a  contract  of  sale,  the  goods 
had  been  levied  upon  by  virtue  of 
an  attachment  against  the  pur- 
chaser, that  an  action  of  replevin 
to  recover  the  goods  was  not  main- 
tainable. Id. 

6.  It  ieemSf  the  remedy  of  the  ven- 
dor, in  case  of  refusal  of  the 
sheriff  to  deliver  the  goods  on  de- 
mand, is  an  action  for  conversion. 

Id. 

ATTORNEY  AND  CLIENT. 

Where,  by  the  judgment  in  a  par- 
tition suit,  a  portion  of  the  pro- 
ceeds of  a  sale  of  the  property  is 
directed  to  be  paid  to  one  of  the 
parties,  who  is  a  non-resident,  and 
upon  application  to  the  court  to 
authorize  payment  to  be  made  to 
the  attorney  of  said  party,  said  at- 
torney presents  a  power  of  attor- 
ney executed  by  his  principal, 
duly  authenticated  and  acknowl- 
edged, authorizing  him  to  receive 
the  money,  which  facts  are  undis- 
puted, and  there  are  no  suspicious 
circumstances  surrounding  the  ap- 
plication, it  is  the  duty  of  the 
court  to  direct  payment  as  pro- 
vided for  in  the  power,  and  a  re- 
fusal to  make  such  a  direction  is  a 
denial  of  a  legal  right,  and  is  re- 
viewable here.     LytJigoe  v.  Smith. 

442 

Wh^n   client  not   chargeable 

toith  knowledge  of  facts  known  to  his 
oUom^. 

See  Kountze  v.  Eelmuth.  482 


BAILMENT. 

The  parties  entered  into  a  contract, 
by  the  terms  of  which,  plaintiffs 


agreed  to  manufacture  for  the  de* 
fendant  1,000  pairs  of  pruning 
shears,  to  be  in  all  respects  like  a 
sample  furnished ;  defendant  to 
furnish  the  rough  castings  for  the 
handles,  etc..  and  plaintiffs  the 
blades.  In  an  action  to  recover 
the  contract  price  for  the  work, 
in  which  defendant  set  up  as  a 
counterclaim  failure  to  perform 
and  asked  damages  for  the  breach, 
these  facts  appeared:  Defendant 
delivered  the  castings  and  plain- 
tiffs manufactured  the  shears,  but 
failed  to  conform  to  the  sample, 
and  in  consequence,  they  were 
worthless.  Defendant  received  a 
portion  of  the  shears,  but  on  dis- 
covery of  the  defect  refused  to 
receive  the  balance.  The  defect 
was  not  discoverable  by  inspection 
of  the  shears  in  their  completed 
state,  but  only  by  taking  one 
of  them  apart,  and  defendant 
did  not  discover  it  until  all  were 
manufactured.  Held  (O'Briek 
and  Maynard,  JJ.,  dissenting), 
that  the  contract  was  one  of  bail- 
ment, not  of  purchase  and  sale, 
and  so,  the  title  to  the  completed 
shears  was  at  all  times  in  the  de- 
fendant, and  this  notwithstanding 
his  refusal  to  receive  them;  that 
plaintiffs,  having  wholly  failed  to 
perform,  were  not  entitled  to  re- 
cover anything  for  their  work; 
that  the  acceptance  of  part  of  the 
shears  and  the  omission  to  return 
them  on  discoveiy  of  the  defect  or 
to  notify  plaintiffs  thereof  did  not 
preclude  defendant  from  claiming 
non-performance,  as  he  had  the 
absolute  right  to  retain  them,  and 
was  neither  bound  to  inspect  them 
or  to  notify  plaintiffs  of  his  ob- 
jections.    Mack  V.  Snell,  193 


BANKRUPTCY, 

1.  The  provisions  of  the  statute  of 
Wisconsin  in  reference  to  volun* 
tary  assignments  for  the  benefit  qf 
creditors,  as  amended  in  1889, 
which  provide  that  the  assignor 
may  be  discharged  from  his  debts 
as  part  of  the  proceedings  under 
such  assignment  upon  compliance 
with  the  provisions  of  the  act, 
and  declare  that  every  creditor, 
whether  resident  or  non-resident, 
who  accepts  a  dividend,  or  who 
participates    in    the    proceeding, 
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shall  be  bound  by  the  discharge, 
also  that  a  creditor,  auless  he 
comes  ia  under  the  assignment, 
shall  be  debarred  from  recovering 
anything  out  of  the  assigned 
property,  save  a  share  in  a  surplus, 
if  any  remains  after  paying  the 
participating  creditors  in  full,  are 
in  the  nature  of  a  bankrupt  act. 
Barth  y.  Backus,  280 

2.  An  assignment,  therefore,  under 
the  statute  is  ineffectual  to  trans- 
fer the  title  of  the  insolvent  to 
property  in  this  state,  as  against 
an  attaching  creditor  here ;  and 
this,  although  such  creditor  is  a 
resident  of  Wisconsin.  Id, 

8.  The  said  provision  of  the  Wis- 
consin statute  providing  for  the 
discharge  of  insolvent  debtors  ap- 
plies to  corporations  as  well  as  to 
individuals.  Id. 


BANKS  AND  BANKING. 

1.  Under  the  provisions  of  the  Bank- 
ing Law  providing  for  the  incor- 
poration of  building  and  mutual 
loan  corporations  (§  170,  chap.  689, 
Laws  of  1892)  a  certificate  of  incor- 
poration may  provide  for  prepaid 
and  income  stock,  as  well  as  stock 
payable  in  installments.  People  ex 
ret,  V.  Preston.  549 

2.  While,  it  seems,  a  certificate  which 
does  not  provide  for  the  payment 
of  monthly  or  weekly  dues  by 
any  member  wishing  to  pay  in 
that  way  would  be  a  departure 
from  the  law,  it  does  not  limit 
such  a  corporation  to  installment 
stock.  Id. 

8.  Where,  therefore,  the  superin- 
tendent of  banks  refused  to  file 
a  certificate  which  provided  for 
installment,  prepaid  and  income 
stock,  because  it  was  not  confined 

•  to  the  former,  held,  error;  and  that 
a  mandamus  was  proper  to  compel 
the  filing.  Id. 

4.  Where  the  cashier  of  a  bank  hav- 
ing the  power  to  bind  it  by  his 
checks,  for  the  purpose  of  con- 
verting its  funds  to  his  own  use, 
drew  checks  as  cashier  upon  de- 
fendant, with    whom    his    bank 


had  a  deposit  account,  making 
them  payable  to  persons  who  were 
dealers  with  the  bank,  but  with- 
out their  knowledge,  and  then 
indorsed  them  in  the  names  of 
the  payees,  to  parties  who  col- 
lected them  from  defendant,  held, 
that  so  far  as  defendant  was  con- 
cerned the  intent  of  the  cashier 
was  the  intent  of  his  bank;  that  the 
paj^ees  were  to  be  considered  as  fic- 
titious persons;  and  that  said  bank 
was  so  far  concluded  by  the  acts 
of  its  cashier  as  to  be  estopped 
from  denving  the  valdity  of  the 
checks.  PhiiUps  v.  Mercantile  Na- 
tional Bank,  556 


BILLS,  NOTES,  CHECKS. 

In  an  action  upon  a  promissory  note 
executed  by  B.,  defendants'  testa- 
tor, which  by  its  terms  became 
due  September  21,  1881,  these 
facts  appeared :  The  maker  died 
August  12,  1887.  Letters  testa- 
mentary were  issued  March  23, 
1889.  The  action  was  com- 
menced March  21,  1890.  Held, 
that  the  action  was  not  barred 
by  the  Statute  of  Limitations; 
that  the  death  of  the  maker  ope- 
rated under  the  Code  of  Civil  Pro- 
cedure (§  403)  to  suspend  the  run- 
ning of  the  statute  for  eighteen 
months,  which  time  expired  on 
February  13,  1889,  and  Ihen  the 
statute  again  began  to  run,  and 
the  creditor  had  the  benefit  of 
whatever  remained  of  the  time 
limited,  »'.  e.,  forty  days,  wliich 
time  would  have  expired  March 
25, 1889;  but  as  before,  and  within 
six  months  of  that  date,  letters 
testamentary  were  issued,  plain- 
tiffs had  one  year  from  their  issu- 
ance within  which  to  commence 
their  action;  that  whatever  inter- 
pretation might  be  given  to  the 
provision  of  the  "Construction 
Act"  (§  25,  chap.  677,  Laws  of 
1892),  which  defines  the  meaning 
of  the  term  *'year"  when  used  in 
a  statute  to  be  twelve  months,  the 
case  was  to  be  governed  by  the 
provision  of  the  Kevised  Statutes, 
in  force  at  the  commencement  of 
the  action,  which  provides  that 
the  term  year  shall  be  taken  to 
consist  of  865  davs  (1  R.  S.  606. 
§  3).    Hall  V.  Brennan,  409 
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BILLS  OF  LADING. 

1.  A  condition  in  a  shippinff  bill 
that  the  carrier  will  not  Be  re- 
sponsible for  loss  of  property  of 
the  kind  receipted  for,  unless  with 
the  property  when  delivered  for 
transportation  was  also  delivered 
a  memorandiun  in  writing,  stating 
the  character  and  kind  of  articles 
and  their  Value,  or  that  such  prop- 
erty will  only  be  taken  at  the 
owner's  risk,  does  relieve  the 
carrier  from  liability  for  his  own 
negligent  acts.  Bathbone  v.  iV.  Y. 
a  AH.KR.R  Co,  48 

2.  Where,  however,  the  property 
delivered  for  transportation  is  of 
unusual  and  extraordinar^r  value, 
a  condition  that  the  oArrier  will 
not  be  responsible  for  loss,  if  the 
true  character  and  value  of  the 
articles  are  not  stated  and  extra 
freight  paid,  will  operate  to  ex- 
empt the  carrier  from  liability 
even  for  his  own  negligence,  un- 
less be  was  informed  when  or  be- 
fore *the  goods  were  received  that 
they  were  of  such  special  and  un- 
usual value.  *    Id. 

8.  In  an  action  to  recover  damages 
for  injuries  to  a  piece  of  statuary, 
delivered  by  R.,  plaintiff's  tes- 
tator, to  defendant  for  transporta- 
tion, it  appeared  that  the  shipping 
bill  simply  described  the  property 
as  two  Doxes  of  marble,  contents 
and  value  unknown.  The  bill 
contained  a  condition  to  the  effect 
that  no  statuary  would  be  carried 
by  defendant  for  the  loss  of  which 
it  would  be  liable,  unless  a  mem- 
orandum was  delivered  stating  the 
character  and  kind  of  articles  and 
their  value,  unless  a  proper  extra 
price  for  the  carriage  and  responsi- 
bility was  paid.  K.'s  agents  and 
servants  informed  defendant  at 
the  time  of  the  shipment  that  the 
boxes  contained  marble  statuary, 
and  this  was  marked  upon  the 
boxes,  also,  the  words  "Handle 
with  care."  R.  employed  a  well 
known  art  dealer  to  make  the 
shipment,  who  had  been  engaged 
for  twenty-seven  vears  in  ship- 

Sing  valuable  worts  of  art  over 
efendant's  road,  and  this  ship- 
ment was  made  in  the  usual 
manner.  It  appeared,  also,  that 
R.  acted  in  go<xl  faith,  and  there 


was  no  actual  concealment  on  his 
part  or  his  agents  of  the  character 
of  the  property.  The  statuary 
was  found  to  be  broken  on  de- 
livery to  the  consignee,  and  the 
evidence  tended  to  show  that  the 
injury  occurred  en  route  and  was 
caused  by  the  negligence  of  de- 
fendant. Hdd,  that  a  nonsuit 
was  error;  that  if  defendant  was 
fully  and  truly  informed  as  to  the 
character  of  the  property,  and 
accepted  it  without  requiring  a 
written  memorandum  or  extra 
compensation,  it  might  be  deemed 
to  have  waived  other  and  further 
observance  of  the  conditions;  and 
that  plaintiff  was  entitled  to  a 
submission  to  the  jury  of  the 
questions  of  waiver,  of  fraudulent 
concealment  and  'of  defendant's 
negligence.  Id, 


BOARD  OF  CLAIMS. 

1.  The  consent  of  the  state  to  lia- 
bility given  by  the  act  creating 
the  Board  of  Claims  (Chap.  205, 
Laws  of  1888)  extends  only  to 
such  claims  as  are  expressly  or  by 
fair  implication  included  within 
the  language  of  the  statute.  Locke 
V.  The  State,  480 

2.  As,  therefore,  by  said  act  the  jur- 
isdiction of  said  ix?ard  is  the  same 
as  that  of  the  Canal  Appraisers, 
under  the  act  of  1870  (Chap.  821, 
Laws  of  1870),  and  ns  by  that  act 
it  is  provided  that  its  provisions 
'•  shall  not  extend  lo  claims  aris- 
ing from  damages  resulting  from 
the  navigation  of  the  canals," 
the  state  is  not  liiblc  for  and 
the  board  has  no  jurisdiction  over 
such  a  claim.  Id, 

8.  Where  the  basis  of  a  claim  pre- 
sented to  said  board  was  that  the 
claimant's  intestate,  while  upon  a 
canal  boat  passing  under  a  bridge 
over  one  of  the  state  canals, 
through  the  negligence  of  the 
agents  or  servants  of  the  state 
operating  the  bridge,  received  in- 
juries causing  his  death,  held,  that 
the  damage  resulted  **from  the 
navigation  of  the  canals."  within 
the  meaning  of  said  act,  and  so 
that  the  claim  was  properly  dis- 
missed by  the  board.  Id, 


680 


INDEX. 


BOARD  OP  HEALTH. 
See  Health. 

BONA  FIDE  PURCHASER. 

1.  A  ^ntor,  in  order  to  establish  as 
affainst  a  purchaser  for  a  good  con- 
smeration  from  the  grantee,  a  right 
to  the  land  conveyed,  on  the 
ground  that  the  conveyance  was 
induced  by  fraud,  must  show  act- 
ual notice  to  the  purchaser  at  or 
prior  to  his  purchase  of  the  facts 
upon  which  his  claim  is  founded 
or  such  facts  and  circumstances  as 
would  put  a  prudent  man  upon 
his  guard,  and  from  which  actiial 
notice  may  be  inferred  and  found. 
Holland  v.  Brawn.  344 

2.  Where  possession  by  such  grantor 
is  relied  upon  to  charge  the  subse- 
quent purchaser  with  notice,  to  be 
available  for  that  purpose  it  must 
appear  that  there  was  an  actual, 
open  and  visible  occupation,  in- 
consistent with  the  title  of  the  ap- 
parent owner  by  the  record;  not 
equivocal,  occasional  or  for  a 
special  or  temporary  purpose.  Id. 

BOND. 

When  court  grants  order  on 

ofpliccttion  of  a  receiver^  presumjftion 
is  that  he  has  filed  Ms  hand. 

See  Hegewisch  v.  Silver.  414 


BUFFALO  (CITY  OF). 

1.  The  relator  presented  a  petition  to 
the  common  council  of  the  city  of 
Buffalo  for  the  allowance  of  dam- 
ages to  her  property,  claimed  to 
have  been  caused  by  a  local  im- 
provement. The  petition  was  not 
granted,  but  the  common  council 
passed  a  resolution,  which  was  ap- 
proved by  the  mayor,  requesting 
the  legislature  to  authorize  by  law 
the  payment  to  the  relator  of  a  just 
compensation.  The  city  and  the 
relator  subsequently  entered  into 
an  agreement,  in  writing,  whereby 
she,  for  a  good  consideration,  re- 
leased her  claim.  An  act  was, 
however,  thereafter  passed  (Chap. 
393,  Laws  of  1890),  authorizing 
the  common  council  ' '  to  audit  and 


adiust  the  amount  of  damages.* 
When  approved,  as  prescribed  by 
the  act,  It  directed  that  '*  the  same 
shall  be  raised  •  •  •  and  the 
amount  •  *  *  paid  over"  to 
the  relator.  An  appraisal  was 
made  and  confirmed  by  order  of 
the  court,  as  required,  on  Febru- 
ary 13,  1891.  On  March  3.  1891, 
said  act  was  repealed  (Chap.  42, 
Laws  of  1891).  The  city  appealed 
from  the  order  of  confirmation,  and 
the  same  was  affirmed  by  the  Gen- 
eral Term.  No  appeal  from  its 
order  was  taken.  On  proceedings 
by  mandamus  to  compel  the  com- 
mon council  to  audit  the  claim  and 
provide  for  its  payment,  held,  that 
by  the  order  of  confirmation,  and 
the  affirjnance  thereof,  it  was  ad- 
judged that  relator  had  a  valid 
claim;  that  this  judgment  involved 
both  the  effect  of  the  release  and 
the  power  of  the  legislature  to 
pass  the  act,  and  so  long  as  it  re- 
mained unreversed  it  could  not  be 
questioned  collaterally  or  in  a  pro- 
ceeding for  its  enforcement.  iVi- 
ple  ex  rel.  v.  Common  Council  of 
Buffalo.  300 

2.  Also,  held,  that  conceding  the 
words  of  the  acl  conferring  the 
power  to  audit  and  pay  the  claim 
were  permissive  only,  they  were 
to  be  considered  as  mandatory; 
that  the  award  of  damages,  con- 
firmed by  the  court,  had  the  force 
and  effect  of  a  judgment,  and 
vested  in  the  relator  an  absolute 
right  to  receive  the  amount;  that 
the  obligation  thus  imposed  upon 
the  city  was  a  contract  of  the  hi{^h- 
est  nature;  and  that  the  repealing 
act  was  inoperative  as  to  the  award 
so  made  and  confirmed.  Id, 


BUILDING  ASSOCIATIONS. 

1.  Under  the  provisions  of  the  Bank- 
ing Law  providing  for  the  incor- 
poration of  building  and  mutual 
loan  corporations  (§  170,  chap.  689, 
Laws  of  1892)  a  certificate  of  in- 
corporation may  provide  for  pre- 
paid and  income  stock,  as  well  as 
stock  payable  in  installments. 
People  i'X  rel.  v.  Preston.  549 

2.  While,  it  seems,  a  certificate  which 
does  not  provide  for  the  payment 
of  monthly  or  weekly  dues  by  any 
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member  wishing  to  pay  in  that 
way  would  be  a  departure  from 
the  law,  it  does  not  limit  such  a 
corporation  to  installment  stock. 

Id. 

8.  Where,  therefore,  the '  superin- 
tendent of  banks  refused  to  file  a 
certificate  which  provided  for  in- 
stallment, prepaid  and  income 
stock,  because  it  was  not  confined 
to  the  former,  held,  error;  and  that 
a  mandamus  was  proper  to  compel 
the  filing.  Id, 


BURDEN  OF  PROOF. 

Dealing  between  parties  resulting 
in  a  benefit  conferred  upon  or  an 
advantage  gained  by  one  holding 
such  a  confidential  relation  to  the 
other  that  dependence  or  trust  is 
justifiably  reposed  in  the  former, 
cast  upon  him  the  burden  of 
showing  that  the  transaction  was 
free  from  fraud,  and  that  the 
other  party  acted  freely  and  in- 
telligently.    Barnard  v.    Oantz. 

CASE. 

The  reading  by  the  court  on  trial  at 
Special  Term  of  the  minutes  of 
testimony  taken  out  of  court,  or 
of  documents,  may  be  dispensed 
with  where  the  counsel  on  the 
trial  or  argument  agree  upon  or 
orally  state  the  contents  thereof  to 
the  court,  and,  for  the  purposes 
of  review,  the  minutes  or  docu- 
ments so  referred  to  may  be  incor- 
l)orated  in  the  case.  Crook  v. 
Hamlin,  297 


CASES    REVERSED,     DISTIN- 
GUISHED,  ETC. 

Dammert  v.  Ori>om  (65  Hun,  585), 
reversed.    Dammert  y.  Otborn,  80 


Van  Brocklen  v. 
467),  reversed. 
Sm!eaUie, 


SmeaUie  (64  Hun, 

Van  Brocklen  v. 

70 


Fleopls  V.  Bodins  (1  Den.  881),  distin- 
guished.    People  V.  Lamina,      89 

Freeman  v.  People  (4  Den.  9),  distin- 
guished.    People  V.  Larubia,      89 

SiCKKLS — ^VOL.  XCV. 


PeofU  V.  McQu4ide  (110  N.  Y.  284), 
distinguished.    People  y.  Lamina. 

90 

Loeke  Y,  Bingi  (66  Hun,  428),  re- 
versed. Locke  V.  Farmen^  Ijoan 
&  Trust  Co,  185 

Boughton  v.  Flint  (74  N.  Y.  76),  dis- 
tinguished.   AdamM  v.  (Hin.    157 

Bleakley  v.  StiUivan  (62  Hun,  248), 
reversed.    Bleakley   v.    SnUivan, 

175 

Andrem  v.  Newcamb  (82  N.  Y.  417). 
distinguished.     Bleakley  v.  SuUi- 


WienerY.  Ocumpaugh  (71  N.  Y.  118). 
distinguished.  Bl^kley  y,  Sulli- 
van.  182 

McCaffrey  v.  Woodin  (65  N.  Y.  459). 
distinguished.  Bleakley  v.  SuUi- 
ran,  182 

Babcock  V.  FitchJburg  B,  B.  Co,  (67 
Hun,  469),  reversed.  Babcock  v. 
Fitehtmrg  B,  B.  Co.  306 

PMpU  V.  Tower  (115  N.  Y,  457).  dis- 
tinguished.    People  v.  Adler.    886 

People  ex  rel.Y.  Barker  (69  Hun,  287), 
reversed.    People  ex  rel.  v.  Barker. 

437 

Dudley  v.  MayTiete  (8N.  Y.  9),  distin- 
guished.    Sentenia  v.  Ladew.   467 

Dan's  V.  Paekat^  (7  Pet.  276).  distin- 
guished.   JSentenie  v.  Ladew.    467 

Hanof)er  Fire  Ins.  Co.  v.  Oermania 
Fire  Ins.  Co.  (188  N.  Y.  252), 
distinguished.     Sentenis  v.  Ladew. 

467 

Bex  Y.  Simmons  (8  Car.  &  P.  60), 
distinguished,     People  v.  Hayes. 

489 

Commontoealth  v.  Dickenson  (5  Penn. 
L.  J.  164),  distinguished.  People 
V.  Hayes,  489 

HaHvng  v.  PeopU  (22  N.  Y.  95),  dis- 
tinguished.   People  V.  Hayes.   492 


Shepard  v.    People  (25  N. 
distinguished.     People 

86 


.  Y.   406), 
V.    Hayes. 
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8taU  V.  Daley  (29  Conn.  272),  distin- 
guished.   FiojOe  v.  Hayes.        493 

Hawley  v.  James  (16  Wend.  61),  dis- 
tinguished.    Cochrane   v.    ScheU. 

529 

Lang  v.  Bapke  (5  Sandf .  868),  limited. 
Coctivane  v.  SeheU,  529 

GWi^w  V.  i?brrf  (1  Bos.  128),  Umited. 
Cochrane  v.  ScKeU,  529 

Bhipman  v.  ^nA;  <>f  iViJW  For* 
(126  N.  Y.  318),  distinguished. 
>A»W»i»  V.  M,  N,  Bank.  661 

Be^h  V.  Aw*i/«  (140  N.  Y.  280),  dis- 
tinguished. VanderpoeiY.  Gorman. 

667 

CAUSE  OF  ACTION. 

1.  In  an  action  to  compel  an  assignee 
for  the  beneftt  of  creditors  to  ac- 
count, it  appeared  that  the  assign- 
ment was  executed  in  1885; 
defendant  was  appointed  assignee 
in  1868  in  place  of  the  original  as- 
signee, deceased ;  that  there  came 
to,  and  still  remained  in,  his 
hands  as  such  assignee  about 
|4,000.  Plaintiff  produced  in  evi- 
dence an  instrument  under  seal, 
executed  and  acknowledged  by 
the  assignor  in  1884,  by  which,  for 
a  consideration  expressed,  he 
granted  and  assigned  to  the  plain- 
tiff as  administrator,  with  the  will 
annexed  of  the  deceased  assignee, 
all  claims  and  causes  of  action 
which  he  (the  assignor)  then  had 
or  should  thereafter  acquire 
against  defendant  ''as  trustee  or 
otherwise  of  the  assigned  estate," 
and  all  his  right  and  interest  in 
the  assigned  propert)r.  Held,  that 
every  right  of  the  assignee  capable 
of  transfer  passed  to  plaintiff  by 
the  instrument ;  that  under  it  the 
latter  had  a  sufficient  interest  to 
enable  him  to  maintain  the  action, 
and  he  was  entitled  to  the  relief 
sought.    MiUs  V.  Jlttsson.  99 

2,  In  an  action  to  recover  a  penalty 
prescribed  for  the  violation  of  a 
resolution  of  plaintiff's  trustees 
which  prohibited  all  persons 
**from  hawking  or  peddling  in 
the  public  streets  "  of  the  village, 
which  resolution  was  passed  under 
authority  of  the  provision  of  the 


act  of  1888  (Chap.  465,  Laws  of 
1888),  these  facts  appeared :  De- 
fendimt,  who  had  a  store  in 
another  place,  solicited  orders  of 
plaintiff's  citizens,  and  delivered 
groceries  for  family  use  pursuant 
to  such  orders.  He  had  a  wagon 
with  which  he  made  trips  to  the 
village,  filling  his  previous  orders, 
and  taking  new  ones  at  the  various 
houses.  It  did  not  appear  that  he 
had  sold  or  offered  for  sale  any 
goods  upon  the  streets.  Hdd, 
that  the  evidence  failed  to  estab- 
lish a  violation  of  the  ordinance. 
ViUoffe  of  Stanford  v.  FUher.     187 

3.  Under  authority  given  by  the  act 
of  1878  (Chap.  886,  Laws  of  1878), 
providing  for  the  extension  and 
enlargement  of  the  distribution  of 
Croton  water  in  the  city  of  Xew 
York,  the  city  erected  upon  lots 
owned  bv  it  a  building  in  which 
it  placed  pumping  engines,  ma- 
chinery, etc.  Some  years  there- 
after a  row  of  brick  houses  were 
built  on  a  lot  adjoining  those  of 
the  city,  the  nearest  one  being 
close  to  the  division  line.  In  an 
action  brought  by  the  owner  of 
such  buildings  against  the  city  to 
recover  damages  3for  in  j  uries  which 
it  appeared  were  caused  by  the 
operation  of  the  pumps  and  ma- 
chinery, the  noise  and  vibration 
rendering  some  of  the  houses  un- 
tenantable, or  greatly  reducing 
the  rental  value,  held,  that  defend- 
ant was  liable;  that  while  it  was 
authorized  bv  the  legislature  to 
erect  the  building  and  place  the 
necessary  machinery  therein,  it 
was  not  authorized  to  place  them 
so  near  to  adjoining  property  as 
to  injuriously  affect  it;  that  the 
duty  imposed,  upon  it  would  have 
been  performed  by  building  the 
pumping  station  at  such  a  distance 
from  plaintiff's  premises  as  to 
avoid  the  results  of  which  he 
complains.     Morton  v.  Mayor,  etc. 

2ff7 

4.  The  complaint  herein  alleged  in 
substance  that  H.  died,  leaving 
seven  children  him  surviving,  of 
whom  defendant  M.  is  the  last 
survivor ;  that  none  of  them  ever 
married  except  the  father  of  plain- 
tiff; that  at  the  death  of  H.  his 
children  became  tenants  of  a  farm 
which  thoy  mutually  agreed  to 
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own  together  as  joint  tenants,  and 
that  upon  the  death  of  either  the 
farm  would  pass  by  devise  or 
descent  to  the  survivors;  that  they 
all  lived  together  until  the  mar- 
riage of  plaintiff's  father,  who 
thereafter  moved  away,  prior  to 
which  time  they  had  maae  valu- 
able improvements;  that  after  the 
birth  of  plaintiff,  at  a  family 
meeting  of  all  said  children,  a 
mutual  agreement  was  entered 
into,  re-afflrming  the  prior  agree- 
ment, and  further  agreeing  that 
upon  the  death  of  the  last  sur- 
vivor, the  farm  should,  b^  devise 
or  descent,  pass  to  plaintiff;  that 
this  agreement  was  kept  and  per- 
formed until,  by  the  deaths  of  the 
others,  the  title  became  vested  in 
defendant  M.;  that  the  other  de- 
fendants, who  lived  in  the  family, 
and  were  well  aware  of  the  agree- 
ment, had,  by  fraud,  undue  influ- 
ence and  coercion,  obtained  from 
M.,  who  was  feeble  in  body  and 
mind  and  incompetent  to  manage 
her  affairs,  deeds  to  themselves 
and  others  of  all  of  the  real  estate 
and  are  appropriating  the  pro- 
ceeds. The  rehef  asked  was  that 
the  conveyances  to  said  defend- 
ants be  set  aside  and  vacated;  that 
they  be  required  to  account  for 
the  proceeds  of  the  real  estate 
sold,  etc.  On  demurrer  to  the 
complaint,  held,  that  it  set  forth  a 
good  cause  of  action;  that  the 
alleged  agreement  was  neither 
against  public  policy  nor  did  it 
contravene  the  statute  aeainst 
perpetuities ;  that,  althougn  the 
agreement  was  not  in  writing, 
there  was  a  part  performance 
sufficient  to  take  it  out  of  the 
Statute  of  Frauds ;  also,  that 
plaintiff  could  pursue  the  land  in 
the  possession  of  those  who  had 
taken  it  with  knowledge  of  the 
agreement,  and  when  the  land  had 
been  converted  into  money,  he 
had  the  same  right  to  pursue  the 
proceeds;  that  it  was  no  defense 
Uiat  the  time  had  not  arrived 
when,  under  the  agreement,  plain- 
tiff was  entitled  to  possession;  that 
he  had  a  vested  remainder,  and 
as  remainderman  had  the  right 
to  protect  the  estate;  and  that 
although  plaintiff  was  not  a  party 
to  the  agreement,  as  it  was  made 
for  his  benefit,  and  M.  had  re- 
ceived   the     full     consideration, 


plaintiff  could  enforce  it  on  his 
own  behalf.    Murphy  v.  Whitney. 

541 
See  Bill  of  Laoino. 

Insurance  (Accidsnt). 
Insurance  (Lefb). 
Contracts. 

Ei^UITY. 

Injunction. 
Lease. 
Negligence. 
Nuisance. 


CERTIORARI. 

The  determination  of  a  board  of 
health  as  to  the  existence  of  a  nui- 
sance is  not  reviewable  by  certio- 
rari. PwpU  ex  rel,  v.  Board  of 
Health.  1 


CHATTEL  MORTGAGE. 

Plaintiff  in  April,  1890,  leased  to  de- 
fendants McG.  &  G.  a  brick  yard, 
for  a  term  of  years,  with  the  priv- 
ilege of  taking  clay  and  sand  for 
the  manufacture  of  brick  from  ad- 
joining lands,  the  lessees  to  pay 
quarterly  fifty  cents  per  1,000  for 
all  brick  manufactured,  which 
were  to  be  not  less  than  an  amount 
stated;  the  first  quarter's  rent  to 
fall  due  July  1,  1800.  The  lease 
provided  that  after  the  first  quarter 
the  lessees  should  keep  upon  the 
yard  brick  sufficient  to  pay  one 
quarter's  rent;  if  rent  was  not 
paid,  plaintiff  could  either  re-enter 
or  might  take  from  the  yard  and 
sell  at  market  prices  sufficient 
brick  to  pay  rent  due.  Said  lessees 
paid  the  rent  due  October  1,  1890, 
and  in  that  month  executed  to  de- 
fendant S.  a  chattel  mortgage,  to 
secure  money  loaned,  upon  all  the 
brick  in  the  yard.  S.  paid  the 
rent  falling  due  January  1,  1890, 
and  in  that  month  took  possession 
and  sold  the  brick,  he  becoming 
the  purchaser.  In  an  action  to 
restrain  defendant  from  removing 
from  the  yard  so  many  of  the 
brick  as  would  be  required  to  pay 
the  rent  due  April  1,  1891,  Jield, 
that  whatever  charge  or  lien  upon 
the  brick  the  stipulations  of  the 
lease  created,  it  was  limited  to  rent 
due  or  accruing  at  the  time  of  a 
sale;  that  the  chattel   mortgage 
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trazisf erred  the  entire  legal  title  to 
8.,  and  when  he  paid  the  rent 
which  fell  due  the  first  quarter 
day  thereafter  such  charge  or  lien 
was  discharged.  BleakUy  v.  Sul- 
livan. 175 

CODES. 

See  CoDB  OP  CiTiL  Pbocedubb. 
Code  of  CRiBciNAii  Procbdubb. 
Penal  Code. 


CODE  OP  CIVIL  PROCEDURE. 


886. 

408. 

756. 

766. 

829. 

J1690, 

,2359. 

,2435. 

§2452. 

§2458. 

§2468. 


Adams  v.  Olin. 
Hall  V.  Brennan. 


150 
409 

iHeffewiichy.  Silver.        414 

OBrienY.  Weiler.  281 

subd.  3.   Wise  v.  QranU    598 

Ford  V.  Livingston.         162 

[  Logan  v.  MeCall  Pub. 
f     Co.  447 


CODE  OF  CRIMINAL  PROCED- 
URE. 

278. 
279. 


l\P^ 


V.  Adler. 


COLLATERAL    INHERITANCE 
ACT. 

A  policy  of  insurance  upon  the  life 
of  a  aecedent,  held  by  him  at  the 
time  of  his  death,  payable  to  his 
executors,  administrators  and  as- 
signs, or  to  his  personal  represen- 
tatives, is  property  owned  by  him 
at  his  death  within  the  meaning  of 
the  Collateral  Inheritance  Act  of 
1887  (Chap.  713,  Laws  of  1887), 
and  so  under  that  act  is  subject  to 
appraisal  for  the  purpose  of  taxa- 
tion   under   it.     In  re  Knoelder. 

377 

COMMON  CARRIER. 

1.  A  condition  in  a  shipping  bill 
that  the  carrier  will  not  be  re- 
sponsible for  loss  of  property  of 
the  kind  receipted  for,  unless 
with  the  property  when  delivered 
for  transportation  was  also  de- 
livered a  memorandum  in  writing, 
stating  the  character  and  kind  of 
articles  and  their  value,  or  that 
such  property  will  only  be  taken 


at  the  owner's  risk,  does  notre> 
lieve  the  carrier  from  liability  for 
its  own  negligent  acts.  Bambons 
Y.  N.  r.  C.  A  H.  B.  B.  B.  Co. 

48 

2.  Where,  however,  the  property 
delivered  for  transportation  is  of 
unusual  and  extraordinary  value, 
a  condition  that  the  carrier  will 
not  be  responsible  for  loss,  if  the 
true  character  and  value  of  the 
articles  are  not  stated  and  extra 
freight  paid,  will  operate  to 
exempt  the  carrier  from  liability 
even  for  his  own  negligence,  unless 
he  was  informed  when  or  before 
the  goods  were  received  that 
they  were  of  such  special  and 
unusual  value.  Id. 

8.  In  an  action  to  recover  damages 
for  injuries  to  a  piece  of  statuary, 
delivered  by  R.,  plaintiffs  testa- 
tor, to  defendant  for  transporta- 
tion, it  appeared  that  the  ship- 
ping bill  simply  described  the 
property  as  two  boxes  of  marble, 
contents  and  value  unknown. 
The  bill  contained  a  condition' 
to  the  effect  that  no  statuary 
would  be  carried  by  defendant 
for  the  loss  of  which  it  would  be 
liable,  unless  a  memorandum  was 
delivered  stating  the  character 
and  kind  of  articles  and  their 
value,  unless  a  proper  extra  price 
for  the  carriage  and  responsi- 
bility was  paid.  R.'s  agents  and 
servants  informed  defendant  at 
the  time  of  the  shipment  that 
the  boxes  contained  marble  statu- 
ary, and  this  was  marked  upon 
the  boxes,  also  the  words  **  Handle 
with  care."  R.  employed  a  well- 
known  art  dealer  to  make  the 
shipment,  who  had  been  engaged 
for   twenty-seven  years  in  amp- 

Sing  valuable  works  of  art  over 
efcndant's  road,  and  this  ship- 
ment was  made  in  the  usual 
manner.  It  appeared,  also,  that 
R.  acted  in  good  faith,  and  there 
was  no  actual  concealment  on  his 
part  or  his  agents  of  the  character 
of  the  property.  The  statuary 
was  found  to  be  broken  on  delivery 
to  the  consignee,  and  the  evidence 
tended  to  show  that  the  in  j  ury  oc- 
curred eii  route  and  was  caused  by 
the  negligence  of  defendant.  Hdd^ 
that  a  nonsuit  was  error;  that  if 
defendant   was  fully   and   truly 
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informed  as  to  the  character  of 
the  property,  and  accepted  it  with- 
out requiring  a  written  memoran- 
dum or  extra  compensation,  it 
might  he  deemed  to  have  waived 
other  and  further  observance  of 
the  conditions;  and  that  plaintiff 
was  entitled  to  a  submission  to 
the  jury  of  the  questions  of 
waiver,  of  fraudulent  conceal- 
ment and  of  defendant's  negli- 
gence. Id. 


CONFIDENTIAL  COMMUNI- 
CATIONS. 

See  Pbiyilbged  CoMMmncATiONS. 


CONFLICT  OF  LAWS. 

1.  It  eeefM,  in  this  state  the  general 
rule  that  the  validity  of  a  transfer 
of  personal  property  is  governed 
by  the  law  of  the  domicile  of  the 
owner  applies  to  voluntary  as- 
rignments  for  the  benefit  of  cred- 
itors, and  the  title  of  the  assignee 
under  such  an  assignment,  made 
in  another  state  or  country  by  a 
citizen  thereof,  and  valid  by  the 
law  of  the  domicile,  will  prevail 
against  the  lien  of  an  attachment 
issued  in  this  state  in  favor  of  a 
creditor,  levied  after  the  execution 

.  of  the  assignment  upon  a  debt  or 
chattel  which  belonged  to  the  as- 
signor, provided  the  recognition 
of  the  assignee's  title  will  not  con- 
travene the  statutory  law  of  the 
state,  or  be  repugnant  to  its  policy. 

.  Barth  v.  Backus,  230 

2.  This  rule,  however,  does  not  ap- 
ply to  an  assignee's  title  to  per- 
sonal property  acquired,  by  trans- 
fer under  foreign  insolvent  or 
bankrupt  laws,  and  such  title  will 
not  be  recognized  where  it  comes 
in  conflict  with  the  rights  of  cred- 
itors pursuing  their  remedy  here, 
although  the  proceedings  were  in- 
stituted subsequent  to,  and  with 
notice  of  the  transfer.  Id. 

8.  A  creditor  coming  here  from  the 
domicile  of  the  debtor  and  pursu- 
ing his  remedy  by  attachment, 
stands  upon  the  same  footing  in 
this  respect  and  has  the  same 
light  of  priority  as  has  a  resident 
creditor.  Id. 


4.  The  provisions  of  the  statute  of 
Wisconsin  in  reference  to  volun- 
tary assignments  for  the  benefit  of 
creditors,  as  amended  in  1889, 
which  provide  that  the  assignor 
may  be  discharged  from  his  debts 
as  part  of  the  proceedings  under 
such  assignment  upon  compliance 
with  the  provisions  of  the  act, 
and  declare  that  every  creditor, 
whether  resident  or  non-resident, 
who  accepts  a  dividend,  or  who 
participates  in  the  proceeding, 
shall  be  bound  by  the  discharge; 
also  that  a  creditor,  unless  he 
comes  in  under  the  assignment, 
shall  be  debarred  from  recovering 
anything  out  of  the  assigned 
property,  save  a  share  in  a  surplus, 
if  any  remains  after  ^ying  the 
participating  creditors  in  full,  are 
in  the  nature  of  a  bankrupt  act. 

Id. 

5.  An  assignment,  therefore,  under 
the  statute  is  ineffectual  to  trans- 
fer the  title  of  the  insolvent  to 
property  in  this  state,  as  against 
an  attaching  creditor  here;  and 
this,  although  such  creditor  is  a 
resident  of  Wisconsin.  Id. 

6.  The  (question  as  to  the  validity  of 
an  assignment  executed  by  a  mar- 
ried woman  during  her  husband's 
life  and  prior  to  the  enabling  act 
of  1879  (Chap.  248,  Laws  of  1879) 
of  a  policy  of  insurance  issued 
pursuant  to  the  act  of  1840  (Chap. 
80,  Laws  of  1840)  upon  the  life  of 
her  husband  for  her  benefit  is  not 
affected  by  the  fact  that  the  policy 
was  issued  by  an  insurance  com- 
pany of  another  state,  although 
the  laws  of  that  state  may  author- 
ize such  an  assignment.  Miller  v. 
Campbell.  457 

7.  The  contract  between  the  corpo- 
ration and  the  assured,  it  seems, 
would  be  governed  by  the  laws  of 
the  state  of  its  origin,  but  the 
validity  of  the  assignment  depends 
ui)On  the  capacity  of  the  assignor 
to  make  it  under  the  laws  of  this 
state.  Id, 

8.  An  assignment  for  the  benefit  of 
creditors,  made  in  this  state  by  an 
insolvent  foreign  corporation, valid 
imder  the  law  of  its  domicile,  will 
be  recognized  as  valid  here.  Van- 
derpoel  v.  Gorman,  508 
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CONSTITUTION. 

1.  A  contract  obligation  is  impaired 
within  the  meaning  of  the  provis- 
ion of  the  Federal  Constitution 
forbidding  such  impairment  by 
state  legislation,  by  any  law  which 
prevents  its  enforcement,  or  which 
materially  abridges  the  remedy  for 
enforcing  it  which  existed  when 
the  contract  was  made,  and  does 
not  supply  an  alternative  remedy 
equally  adequate  and  efficacious. 
liot^  ex  m.  v.  Common  Council 
of  Buffalo.  300 

3.  No  property  right  acquired  by 
a  state  statute  can  be  divested 
by  its  repeal.  Id. 


CONSTITUTIONAL  LAW. 

1.  The  provision  of  the  Statute  of 
Uses  and  Trusts  (1  R.  S.  780,  §  67), 
as  amended  in  1875  (Chap.  545, 
Laws  of  1876),  which  declares  that 
*' where  an  estate  has  been  con- 
veyed to  trustees  for  the  benefit 
of  creditors  »  *  »  guch  trust 
shall  be  deemed  discharged  at  the 
end  of  twenty -five  years  from  the 
creation  of  the  same,"  and  the  es- 
tate conveyed,  not  granted  or  con- 
veyed by  the  trustee,  shall  revert 
to  the  grantor  or  person  claiming 
under  him,  etc. ,  **  to  the  same  effect 
as  though  such  trust  had  not  been 
created,"  applies  to  assignments 
previously  executed,  and  is  con- 
stitutional.    Mills  V.  Huston,      99 

2.  The  legislature  has  power  to  au- 
thorize a  municipal  corporation  to 
regulate  hawking  and  peddling  in 
its  streets.  Village  of  Stamford  v. 
Fisher.  187 

8.  A  statute  which  permits  the  in- 
fliction of  a  lesser  degree  of  the 
same  kind  of  punishment  than 
was  permissible  when  the  offense 
was  committed  may  not  be  re- 
snrded  &a  &tl  ex  post  facto  law. 
rbople  V.  Hayes.  484 

4.  It  seems,  also,  that  where  a  statute 
makes  a  change  in  the  manner  of 
punishment,  if  the  change  be  of 
such  a  nature  that  it  cannot  by 
any  possibility  be  regarded  other 


than  as  a  mitigation  of  punish- 
ment, it  will  not  be  regarded  as  em 
post  facto.  Id. 


CONSTRUCTION. 

The  tendency  of  the  courts  is  toward 
liberality  in  construing  the  Statute 
of  Uses  and  Trusts,  and  while 
there  is  no  abatement  in  the 
strictness  with  which  limitations 
are  construed  which  transgress 
the  rule  of  perpetuity,  disposi- 
tions, b;^  way  of  trust  within  that 
limit,  will  be  sustained  if  they  can. 
fairly  be  brought  within  the  spirit 
of  the  statute,  although  not  within 
its  literal  language.  Cochrane  v. 
SeheU.  516 

A  statute  authoriainff  a  mu- 
nicipal earporca  ion  to  prohibit  hawk- 
ing and  peddling  in  its  streets  should 
receive  a  strict  construction. 

See  Village  of  Stamford  v.  Fisher. 

187 


CONTINUANCE  OF  ACTION. 
See  ABATBXBirr  akd  REvryAii. 

CONTRACTS. 

1.  While  contracts  between  vendor 
and  vendee  in  restraint  of  trade 
will  be  upheld,  thev  are  not  to  be 
treated  with  special  indulgence. 
They  are  intended  to  secure  to  tike 
purchaser  of  the  good  will  of  a 
trade  or  business  a  guaranty 
against  competition  by  the  vendor. 
When  this  object  is  accomplished, 
in  the  absence  of  anv  further  pre- 
cise and  clear  stipulation,  it  will 
not  be  presumed  that  more  was 
intended.     Chreenfield  v.  Oilman. 

168 

2.  G. ,  defendant's  testator,  and  plain- 
tiff, who  were  practicing  physi- 
cians and  surgeons,  in  1884  entered 
into  a  co-partnership  agreement  for 
the  practice  of  their  profession  for 
one  year,  at  the  expiration  of 
which  G.  agreed  to  execute  to 
plaintiff  an  agreement  and  guaran- 
tee that  he  would  not  thereafter 
practice  medicine  or  surgery  in 
the  village  of  D.,  their  place  of 
business,    or    within    five    miles 
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thereof.  At  the  expiration  of  the 
year  G.  executed  the  agreement 
called  for,  by  which  he  covenanted 
not  to  practice  said  professions 
within  either  of  two  towns  in  which 
said  viUage  was  situated.  The  con- 
tract provided  that  *'to  practice 
medicine  and  surgery,  as  above 
mentioned,  shall  be  construed  to 
mean  to  nrescribe  for,  to  com- 
pound medicine  for,  advise  or  visit 
any  person  sick  or  disabled."  G. 
thereafter  became  a  member  of  a 
firm  which  engaged  in  the  busi- 
ness of  selling  druKS.  books,  etc., 
in  another  village  in  one  of  said 
towns,  two  miles  distant  from  D., 
and  he  continued  in  that  business 
until  1889.  In  an  action  to  re- 
cover a  sum  fixed  in  said  contract 
as  liquidated  damages  for  its  viola- 
tion, it  appeared  that  defendant 
purchased  drugs  at  the  st^  of 
the  firm,  and  inade  no  objection  to 
the  conducting  of  the  business  by 
G.  The  only  acts  proved  claimed 
to  be  violative  of  the  agreement 
were  that  G.  on  one  occasion  at- 
tended as  counsel  with  other  physi- 
cians upon  a  person  in  extremu, 
for  which  he  inade  no  charge,  but 
received  and  accepted  a  small  fee. 
In  eight  other  cases  he  furnished 
persons  calling  at  his  store  medi- 
cines kept  in  stock  suitable  for 
their  respective  ailments.  No 
charge  was  made  for  medical  ad- 
vice, only  the  medicines  being  paid 
for.  Hddt  that  a  violation  of^the 
contract  was  not  established;  that 
it  prohibited  the  practice  of  the 
profession  by  G.,  not  the  doing  of 
isolated  acts  such  as  were  proven; 
that  the  definition  of  what  should 
constitute  such  practice  did  not 
enlarge  the  meaning  of  that  term, 
but  was  designed  simply  as  a 
specification  of  the  acts  which,  if 
systematically,  habitually  or  fre- 
quently done,  would  be  a  breach 
of  the  agreement.  Id. 

8.  The  profession  of  a  pharmacist 
and  that  of  a  physician  are  essen- 
tially distinct,  and  an  agreement 
not  to  engage  in  the  one  does  not 
preclude  the  party  from  engaging 
in  the  other,  so  long  as  the  one  is 
not  used  as  a  cover  for  the  opera- 
tions of  the  other.  Id. 

4.  The  owner  of  materials  who  de- 
livers them  to  others  en(iployed  to 


manufacture  them  into  goods, 
does  not  lose  his  property  therein, 
nor  is  he  precluded,  by  receiving 
the  manufactured  articles,  from 
asserting  his  title,  and  at  the  same 
time  resisting  a  recovery  for  the 
work  on  the  ground  that  the  work- 
man has  not  performed  his  con- 
tract; and  this,  although  the  latter 
has  furnished  some  material. 
Mack  V.  8neU.  108 

6.  The  parties  entered  into  a  con- 
tract, by  the  terms  of  which  plain- 
tiffs agreed  to  manufacture  for  the 
defenoant  1,000  pairs  of  pruning 
shears,  to  be  in  all  respects  like  a 
sample  furnished;  defendant  to 
f urxilsh  the  rough  castings  for  the 
handles,  etc.,  and  plaintiffs  the 
blades.  In  an  action  to  recover 
the  contract  price  for  the  work,  in 
which  defendant  set  up  as  a  coun- 
terclaim failure  to  perform  and 
asked  damages  for  the  breach, 
these  facts  appeared:  Defendant 
delivered  the  castings  and  plain- 
tiffs manufactured  the  shears,  but 
failed  to  conform  to  the  sample, 
and  in  consequence  they  were 
worthless.  Defendant  received  a 
portion  of  the  shears,  but  on  dis- 
covery of  the  defect  refused  to  re- 
ceive the  balance.  The  defect  was 
not  discoverable  by  inspection  of 
the  shears  in  their  completed  state, 
but  only  by  taking  one  of  them 
apart,  and  defendant  did  not  dis- 
cover it  until  all  were  manufac- 
tured. Held  (O'Brien  and  Mat- 
KARD,  JJ.,  dissenting),  that  the 
contract  was  one  of  bailment,  not 
of  purchase  and  sale,  and  so,  the 
title  to  the  completed  shears  was 
at  all  times  in  the  defendant,  and 
this  notwithstanding  his  refusal  to 
receive  them;  that  plaintiffs,  hav- 
ing wholly  failed  to  perform,  were 
not  entitled  to  recover  anything 
for  their  work;  that  the  acceptance* 
of  part  of  the  shears  and  the  omis- 

f  sion  to  return  them  on  discoverv 
of  the  defect  or  to  notify  plaintiffs 
thereof  did  not  preclude  defendant 
from  claiming  non -performance, 
as  he  bad  the  absolute  right  to  re- 
tain them,  and  was  neither  bound 
to  inspect  them  or  to  notify  plain- 
tiffs of  his  objections.  Id, 

6.  Also,  held,  that  defendant  was  en- 
titled to  recover  upon  the  counter- 
claim as  damages,  the  difference 
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between  the  price  aereed  upon  for 
plaintiffs'  work  and  the  value  of 
the  shears  had  they  been  made 
according  to  contract.  Id. 

7.  Where  a  contract  for  railroad  con- 
struction provides  for  payment  in 
installments  as  the  work  pro- 
gresses, a  failure  to  pay  an  install- 
ment when  due  is  not  such  a 
breach  of  the  entire  contract  as  to 
authorize  the  contractor  to  refuse 
to  proceed  further  and  to  recover 
the  profits  which  he  would  have 
earned  liad  the  contract  been  fully 
performed.  W?utrton  dt  Co.  v. 
Wiru:h.  287 

8.  In  case  of  such  failure,  the  con- 
tractor may  either  at  once  rescind 
the  contract  and  recover  for  ma- 
terials furnished  or  services  ren- 
dered, or  he  may  proceed  with  per- 
formance and  bring  suit  to  recover 
the  past  due  installment.  Id, 

9.  Where  an  action  is  brought  by 
the  contractor  before  completion 
of  the  contract,  to  authorize  a  re- 
covery of  prospective  profits  a 
willingness  on  his  part  to  com- 

Slete  the  work,  and  a  refusal  of 
efendant  to  be  further  bound  by 
the  contract,  or  an  abandonment 
of  it  by  him,  must  appear.        Id, 

10.  Mere  delay,  however,  in  making 
the  payments  may  be  so  inexcus- 
able or  unreasonable,  or  so  indica- 
tive of  an  utter  inability  to  per- 
form the  entire  contract,  as  to  be 
equivalent  to  a  refusal  to  perform 
and  a  denial  of  plaintiff's  right  to 
proceed  under  it.  Id. 

11.  A  contract  obligation  is  impaired 
within  the  meaning  of  the  provis- 
ion of  the  Federal  Constitution 
forbidding  such  impairment  bv 
state  legislation,  by  any  law  which 
prevents  its  enforcement,  or  which 
materially  abridges  the  remedj^ 
for  enforcing  it  which  existea 
when  the  contract  was  made,  and 
does  not  supply  an  alternative 
remedy  equally  adequate  and 
eflScacious.  People  ex  rel,  v.  Com- 
mon Council  of  Buffalo.  300 

12.  The  relator  presented  a  petition 
to  the  common  council  of  the  city 
of  Buffalo  for  the  allowance  oi 


damages  to  her  property,  claimed 
to  have  been  caused  by  a  local 
improvement.  The  petition  was 
not  granted,  but  the  commom 
council  passed  a  resolution,  which 
was  approved  by  the  mayor,  re- 
questing the  legislature  to  author- 
ize by  mw  the  payment  to  the  re- 
lator of  a  just  compensation.  The 
city  and  the  relator  subsequently 
entered  into  an  agreement,  in 
writing,  whereby  she,  for  a  good 
consideration,  released  her  claim. 
An  act  was,  however,  thereafter 
passed  (Chap.  393,  Laws  of  1890), 
authorizing  the  common  council 
"  to  audit  and  adjust  the  amount 
of  damages."  When  approved, 
as  prescnbed  by  the  act,  it  di- 
rected that  *'the  same  shall  be 
raised  •  »  ♦  and  the  amount 
*  *  *  paid  over"  to  the  re- 
lator. An  appraisal  was  made 
and*  confirmed  by  order  of  the 
court,  as  required,  on  February 
13.  1891.  On  March  3,  1891,  said 
act  was  repealed  (Chap.  42,  Laws 
of  1891).  The  city  appealed  from 
the  order  of  confirmation,  and  the 
same  was  affirmed  by  the  Gen- 
eral Term.  No  appeal  from  its 
order  was  taken.  On  proceedings 
by  mandamus  to  compel  the  com- 
mon council  to  audit  the  claim 
and  provide  for  its  payment,  held, 
that  by  the  order  of  confirmation, 
and  the  affirmance  thereof,  it  was 
adjudged  that  relator  had  a  valid 
claim ;  that  this  judgment  in- 
volved both  the  eflfect  of  the  re- 
lease and  the  power  of  the  legis- 
lature to  pass  the  act,  and  so  long 
as  it  remained  unreversed  it  could 
not  be  questioned  collaterally  or 
in  a  proceeding  for  lis  enforce- 
ment ;  that  the  award  of  damages 
so  confirmed  by  the  court,  had  the 
force  and  effect  of  a  judgment, 
and  vested  in  the  relator  an  abso- 
lute right  to  receive  the  amount ; 
that  the  obligation  thus  imposed 
upon  the  city  was  a  contract  of  the 
highest  nature;  and  that  the  re- 
pealing act  was  inoperative  as  to 
the  award  so  made  and  confirmed. 

Id. 

13,  It  is  the  right  of  every  citizen 
interested  in  any  proposed  legis- 
lation to  employ,  and  agree  to  |iar, 
an  agent  to  draft  a  bill,  and  fairly 
and  openly  to  explain  it  to  a  legis- 
lative committee  or  any  meinber 
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of  the  legislature,  and  ask  to  have 
it  introduced;  and  a  contract  with 
the  agent  which  does  not  call  for 
more,  and  services  under  it  which 
do  not  go  further  are  not  against 
public  policy,  CTiesebrough  v. 
Conorer.  382 

14.  Plaintiff's  complaint  alleged  in 
substance  that  defendant  was  in- 
terested in  the  construction  of  a 
street  railroad;  that  he  entered 
into  a  contract  with  C,  plaintiff's 
testator,  who  had  rendered  services 
for  him  in  and  about  the  proposed 
road,  by  which  he  agreed  that  if 
C.  would  assist  him  in  obtaining 
the  rights,  privileges  and  fran- 
chises, and  draw  up  the  papers, 
acts  and  resolutions,  "to  be  pre- 
sented Xjo  parties,  to  the  legisla- 
ture and  to  the  common  council 
*  *  *  and  go  to  Albany  and  use 
arguments,"  he  would  give  to  C, 
when  the  road  was  in  operation, 
an  amount  specified  of  the  bonds 
and  stock  of  the  company,  for 
his  services  already  rendered  and 
to  be  rendered;  tliat  C.  rendered 
the  services  specified.  Upon  the 
trial  there  was  evidence  to  the 
effect  that  C.  was  employed  as 
alleged  to  draw  bills  and  explain 
them  to  members  of  the  legisla- 
ture, and  to  procure  their  intro- 
duction in  tlie  legislature;  he 
was  not  a  lobbyist,  and  had  no 
acquaintance  or  influence  with  an^ 
member  of  the  legislature,  and  it 
did  not  appear  that  he  had  any 
peculiar  facilities  for  procuring 
legislation,  or  that  he  asked  any 
member  to  vote  for  the  bills,  or 
did  any  thing  except  to  explain 
them  and  request  their  introduc- 
tion. Heldf  that  a  verdict  for 
plaintiff  could  not  be  interfered 
with  here.  Id. 

15.  The  complaint  herein  alleged  in 
substance  that  H.  died,  leaving 
seven  children  him  surviving, 
of  whom  defendant  M.  is  the  last 
surviving;  that  none  of  them 
ever  married  except  the  father 
of  plaintiff ;  that  at  the  death 
of  H.  his  children  became  ten- 
ants of  a  farm  which  they  mu- 
tually agreed  to  own  together 
as  joint  tenants,  and  that  upon  the 
death  of  either  the  farm  would 
pa&s  by  devise  or  descent  to  the 
survivors ;   that  they  all  lived  to- 
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gather  until  the  marriage  of  plain- 
tiff's father,  who  thereafter  moved 
away,  prior  to  which  time  they  had 
made  valuable  improvements ; 
that  after  the  birth  of  plaintiff,  at 
a  family  meeting  of  all  said  diil- 
dren,  a  mutual  agreement  was  en- 
tered into,  re-amrming  the  prior 
agreement,  and  further  agreeing 
that  upon  the  death  of  the  last 
survivor,  the  farm  should,  by  de- 
vise or  descent,  pass  to  plaintiff ; 
that  this  agreement  was  kept  and 
performed  until,  by  the  deaths  of 
the  others,  the  title  became  vested 
in  defendant  M. ;  that  the  other 
defendants,  who  lived  in  the  fam- 
ily, and  were  well  aware  of  the 
agreement,  had,  by  fraud,  undue 
influence  and  coercion,  obtained 
from  M.,  who  was  feeble  in  body 
and  mind  and  incompetent  to  man- 
age her  affairs,  deeds  to  themselves 
and  others  of  all  of  the  real  estate 
and  are  appropriating  the  proceeds. 
The  relief  asked  was  that  the  con- 
veyances to  said  defendants  be  set 
aside  and  vacated ;  that  they  be 
required  to  account  for  the  pro- 
ceeds of  the  real  estate  sold,  etc. 
On  demurrer  to  the  complaint, 
field,  that  it  set  forth  a  good  cause 
of  action  ;  that  the  alleged  agree- 
ment was  neither  against  public 
policy  nor  did  it  contravene  the 
statute  against  perpetuities ;  that, 
although  the  agreement  was  not  in 
writing,  there  was  a  part  perform- 
ance sufldcient  to  take  it  out  of  the 
Statute  of  Fmuds ;  also,  that  plain- 
tiff could  pursue  the  land  in  the 
possession  of  those  who  had  taken 
It  with  knowledge  of  the  agree- 
ment, and  when  the  land  had 
been  converted  into  money,  he  had 
the  same  right  to  pursue  the  pro- 
ceeds ;  that  it  was  no  defense  that 
the  time  had  not  arrived  when, 
under  the  agreement,  plaintiff  was 
entitled  to  possession  ;  that  he  had 
a  vested  remainder,  and  as  remain- 
derman had  the  right  to  protect 
the  estate ;  and  that  although 
plaintiff  was  not  a  party  to  the 
agreement,  as  it  was  made  for  his 
benefit,  and  M.  had  received  the 
full  consideration,  plaintiff  could 
enforce  it  on  his  own  behalf. 
Murpfiyy.  Whitney,  541 

A9  to  when  questian  whether  a 

principal  has  assented  to  or  ratified, 
and  so  becofne  bound  by  a  contract 
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made  by  his  agent  is&ne  of  fact  ^  not  of 
law. 
See  Stokes  v.  Maekay  (Mem.).     640 

See  Bill  of  Lading. 

Insurance  (Accident). 

Insurance  (Life). 

Lease. 

Marriage  Settlement. 

Mechanic's  Lien. 

Sales. 

Vendor  and  Purchaser. 


CORPORATIONS. 

1.  The  statutory  provisions  invali- 
dating testamentary  gifts  to  cer- 
tain corporations,  unless  made  a 
certain  time  before  the  testator's 
death,  where  he  has  a  wife,  chil- 
dren or  parents,  do  not  interdict 
bequests  within  the  prohibit* on, 
made  in  another  country  to  take 
effect  here,  and  such  bequests,  if 
valid  at  the  domicile  of  the  tes- 
tator, are  valid  here.  Dammert  v. 
Osbom.  '  30 

2.  In  an  action  to  restrain  defendant 
from  the  use  of  its  corporate  name, 
on  the  ground  that  it  so  closely  re- 
sembled that  of  plaintiff  as  to  be 
calculated  to  deceive  the  jjublic, 
these  facts  appeared:  Plaintiff  was  ; 
incorporated  March  1,  1890,  under  | 
the  General  Manufacturing  Act ! 
(Chap.  40,  Laws  of  1848),  with  a  j 
capital  of  $5,000,  but  half  of  which 
was  ever  paid  in,  and  it  never  actu- 
ally engaged  in  any  business.  De- 
fendant was  incorporated  under 
the  Business  Corporation  Act 
(Chap.  611,  Laws  of  1875),  April 
1,  1890;  its  corporate  name  was 
selected  in  January.  1890:  its  capi- 
tal was  $300,000,  all  of  which  was 
paid  in,  and  it  commenced  busi- 
ness immediately  after  its  incor- 
poration. The  corporators  had  no 
Knowledge  of  the  use  of  the  word 
"Hygeia"  by  any  other  ice  com- 
pany until  after  its  business  was  in 
full  operation.  There  was  no  find- 
ing or  sufficient  proof  that  any 
one  was  deceived  by  the  use  of 
the  name.  Held,  tliat  plaintiff  had 
no  absolute  right  to  the  aid  of 
the  equitable  powers  of  the  court, 
but  it  might  be  withheld  in  the  ex- 
ercise of  a  sound  discretion;  and 
that  under  the  circumstances  it 


was  properly  denied.     Hygeia  W. 
L  Co.  V.  .y.  r.  //.  /.  Co.  94 

3.  The  right  of  the  owner  of  corpo- 
rate stock  who  has  lost  his  cer- 
tificate, in  case  the  corporation  re- 
fuse, upon  indemnity  being  ten- 
dered, to  issue  to  him  a  new  cer- 
tificate, to  maintain  an  equitable 
action  to  compel  such  issue,  was 
not  taken  away  or  affected  by  the 
act  of  1873  (Chap.  171,  Laws  of 
1873),  giving  a  summary  remedy 
in  such  cases.  That  act  did  not 
give  a  remedy  at  law,  but  simply- 
a  cumulative  and  additional  eqm- 
table  remedy.  Kinnan  v.  Fori^- 
second  St.,  etc.,  i?.  Co,  188 

4.  The  provision  of  the  New  York 
Consolidation  Act  (^5  822,  chap. 
410,  Laws  of  1882).  giving  to  the 
commissioners  of  taxes  and  assess- 
ments power  to  remit  or  reduce 
taxes  after  delivery  of  the  books  to 
the  receiver  of  taxes,  provided  the 
applicant  or  party  aggrieved  shall 
satisfy  them  that  he  was  prevented 
by  absence  from  the  city  or  by  ill- 
ness from  making  his  aoplication 
within  the  time  limitea  by  the 
prior  provisions  of  the  act  for  cor- 
rection, applies  to  domestic  corpo- 
rations.    Beople  ex  rel,  v.  Barker. 

437 

5.  As  such  a  corporation  must  act 
through  its  officers  and  agents,  if 
they  are  all  absent  from  the  state 
or  are  prevented|by  sickness  from 
making  the  apphcation  for  correc- 
tion within  the  time  fixed  by  the 
prior  limitation,  it  is  entitled  to 
the  benefit  of  said  provision.    Id. 

An  auditing  'board  of  a  eor- 

poration,  in  the  alsence  of  proof  of 
express  authority,  has  no  authority  to 
rescind  a  contract  inade  by  the  cor- 
poration, or  to  determine  its  future 
action  in  regard  thereto. 

See  Skinner  v    W,  M.&R^M.  Ok 

217 

See  Banks  and  Bankers. 
Building  Associations. 
Foreign  Corporations. 
Insolvent  CoRPOR.\TiONfl. 
Insurance  (Accident). 
Insurance  (Life). 
Municipal  Corporations. 
Railroad  Corpor.\tion8. 
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COSTS. 

In  an  action  for  trespass,  plaintiff 
claimed  $50,000  damages;  a  de- 
fense was  interposed;  when  the 
cause  was  reached  on  the  calendar 
plaintiff  made  default  and  the 
complaint  was  dismissed.  An 
extra  allowance  of  $1,000  was 
granted.  Hddy  that  there  was  a 
trial  for  all  the  purposes  of  costs ; 
that  in  the  absence  of  proof  to  the 
contrary,  the  amount  stated  in  the 
complaint,  was  the  sum ' '  claimed  " 
and  "the  value  of  the  subject- 
matter  involved  "  within  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (§  4253)  governing  extra 
allowances,  and  so,  the  allowance 
was  not  reviewable  here.  SerUenU 
y.  Ijodew.  463 


COUNTERFEITING. 

An  indictment  under  the  provision 
of  the  Penal  Code  in  relation  to 
"Advertising  Counterfeit  Money  " 
(§  527),  charged,  in  substance, 
that  the  defendant  aided  and 
abetted  a  scheme  for  offering  for 
sale  or  exchange  "green  g<K)ds" 
by  means  of  circulars  and  Tetters, 
and  thereby  C.  and  H.  were  in- 
duced to  come  to  Poughkeepsie  in 
this  state  to  deal  with  him  ;  that 
defendant  there  stated  to  them  that 
there  was  a  person  in  New  York, 
who  had  $100,000  like  a  one-dollar 
greenback;  that  defendant  showed 
C.  the  good  one-dollar  note  and 
told  him  he  could  exchange  $100 
of  his  money  for  $1,000  of  that 
person's  money,  which  was  as 
good  as  the  one-dollar  bill  shown; 
that  defendant  asked  said  C.  to  go 
to  New  York  with  him  to  get  said 
money,  which  defendant  "called 
and  designated  as  goods."  There 
was  no  averment  that  said  scheme 
was  to  sell  or  exchange,  or  to  offer 
to  exchange, '  *  counterfeit "  money, 
or  what  purported  to  be  such. 
Held^  that  the  indictment  was 
fatally  defective.   People  v.  Albaw. 

130 

COURTS. 

8ee  Court  op  Appeals. 
Surrogate's  Court. 


COURT  OF  APPEALS. 
See  Appeal. 


CRIMINAL  TRIAL. 

1.  Where,  upon  a  criminal  trial,  a 
juror  was  challenged  by  the  de- 
fense for  cause,  and  the  challenge 
being  overruled,  the  juror  was  ex- 
cluded upon  a  peremptory  chal- 
lenge, and  it  appeared  that  when 
the  panel  was  full,  all  of  defend- 
ant's peremptory  challenges  were 
not  exhausted,  Iield,  that,  as  de- 
fendant was  not  harmed  by  any 
error  on  the  part  of  the  court  in 
overruling  the  challenge  for  cause, 
if  there  was  such  error,  it  was  not 
a  ground  for  reversal.  People  v. 
Larubia.  87 

2.  It  aeems  that  if  defendant  had 
omitted  to  challenge  peremptorily 
and  the  juror  had  sat  in  the  case, 
the  exceptions  growing  out  of  the 
challenge  for  cause  would  have 
been  here  for  review.  Id» 

3.  Upon  the  trial  of  an  indictment 
for  murder  in  killing  R.,  it  ap- 
peared that  defendant  shot  the 
deceased  with  a  pistol  during  an 
affray  commenced  by  the  de- 
ceased* The  prosecution  was  per- 
mitted to  show,  under  objection 
and  exception,  that  about  three 
months  before  the  homicide,  de- 
fendant interposed  in  a  quarrel 
between  two  women,  in  behalf  of 
one  of  them,  and  drew  a  pistol. 
Held,  error.  Id, 

4.  It  appeared  that  defendant  had 
formerly  lived  in  illicit  relations 
w^ith  a  woman  who  afterwards 
Uved  with  R.  A  witness  for  the 
prosecution  was  permitted  to  tes- 
tify to  declarations  of  the  woman 
to  defendant,  mnde  some  months 
prior  to  the  homicide  when  the 
deceased  was  not  present,  that  if 
R.'8  life  were  not  taken,  they 
would  not  be  happy.  It  did  not 
appear  that  the  declaration  was 
called  out  by  anything  said  by 
defendant,  or  that  he  replied,  or 
in  any  way  assented  thereto. 
Held,  error.  Id, 

5.  Upon  the  trial  of  an  indictment 
for  murder  the  court  admitted  in 
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evidence  sketches  of  the  premises 
wherein  the  homicide  was  com- 
mitted, showing  the  locality  of 
blood  stains;  these  sketches  were 
made  by  an  artist,  who  swore  to 
their  accuracy  from  his  own  per- 
sonal knowledge  and  observa- 
tion. Held,  that  their  admission 
was  proper.    People  v.   Johnson, 

350 

6.  A  witness  examined  b^  defend- 
ant's counsel  as  to  an  interview 
with  one  S.,  was  asked  if  the 
latter  said  he  came  from  defend- 
ant; he  answered  in  the  affirma- 
tive. On  examination  by  the 
prosecution  the  witness  was  asked 
m  substance  what  language  S. 
used  in  conveying  the  idea  that 
he  came  from  defendant.  Held, 
that  the  question  was  proper.    Id. 

7.  The  evidence  connecting  defend- 
ant with  the  crime  was  wholly  cir- 
cumstantial. The  court  was  re- 
quested to  charge  that  direct 
evidence  is  always  the  most  satis- 
factory ;  also  that  the  jurors 
should  be  convinced  as  jurors 
when  they  would  be  convinced 
as  men,  and  should  doubt  as 
jurors  when  they  would  doubt  as 
men.  Held,  that,  a  refusal  so  to 
charge  was  not  error;  that  the  first 

Eropoaition  was  not  true,  and  the 
ktter  eliminates  the  oath  and  the 
responsibility  of  the  juror.       Id. 

8.  Upon  the  trial  of  an  indictment 
for  perjury,  in  swearing  to  an 
affidavit  used  upon  a  motion  to 
open  a  default  in  a  civil  action  in 
which  the  accused  was  defendant, 
it  appeared  that  said  action  was 
still  pending  and  undetermined. 
No  motion  was  made  to  postpone 
the  trial  until  the  action  was  de- 
termined, but  defendant's  counsel 
objected  that  the  court  had  no 
jurisdiction  to  proceed  with  the 
trial.  Held,  untenable ;  that  the 
question  was  not  one  of  jurisdic- 
tion but  of  convenience  and 
propriety,  to  which  the  attention 
of  the  court  should  have  been 
called  before  entering  upon  the 
trial,  by  application  to  postpone. 
People  V.  Hayes,  484 

9.  The  alleged  perjury  was  com- 
mitted in  1891 :  thereafter,  be- 
fore the    trial,  the  act  declaring 


the  penalty  for  perjury  was 
amended  (Chap.  662,  Laws  of 
1892),  BO  that  the  imprisonment 
might  be  for  a  less  but  not  for  a 
greater  term.  Held,  that  the 
amendatory  statute,  as  applicable 
to  prior  offenses,  was  not  an  ex 
post  facto  act.  Id, 

10.  Defendant's  wife  was  called  as 
a  witness  in  his  behalf  upon  a 
former  trial.  It  was  stipulated 
that  all  of  her  testimony  upon 
that  trial  should  be  read  as  evi- 
dence, subject  to  all  legal  ob- 
jections. Defendant's  counsel  re- 
fused to  read  a  portion  of  the 
direct  examination  of  said  wit- 
ness; this  the  district  attorney 
required  to  be  read,  upon  the 
ground  that  it  rendered  certain 
portions  of  the  cross-examination 
admissible ;  the  court  ruled  that 
under  the  stipulation  such  testi- 
mony should  be  read.  Held,  no 
error.  Id. 

11.  The  prosecution,  for  the  pur- 
pose of  contradicting  said  testi- 
mony, offered  in  evidence  certain 
letters  from  the  wife  to  her  hus- 
band, the  defendant.  These  were 
objected  to  as  confidential  com- 
munications. It  appeared  that 
the  letters,  after  they  were  re- 
ceived by  defendant,  were  given 
by  him  to  his  mistress,  the  prose- 
cutrix. Held,  that  he  thereby 
waived  the  protection  of  the 
statute,  and  having  once  been 
waived  it  could  not  again  be 
invoked.  Id, 

12.  Defendant  was  not  called  as  a 
witness  in  his  own  behalf;  the 
court  charged  in  substance  that 
he  was  not  bound  to  go  on  the 
witness  stand,  and  that  there  was 
no  presumption  to  be  taken 
against  him  because  he  did  not 
do  so ;  that  he  had  the  right  to 
say  to  the  prosecution,  "  It  is  mj 
judgment  that  the  situation  is 
such  that  I  am  not  bound  to  take 
the  witness  stand,  and  the  law 
gives  me  that  right."  Held,  no 
error.  Id. 

13.  One  of  defendant's  witnesses 
was,  by  order  of  the  court, 
made  in  the  presence  of  the  jury, 
committed  to  jail  because  of  the 
character  of  his  evidence.    Held, 
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that  this  was  within  the  power 
and  discretion  of  the  court,  and 
80,  was  not  legal  error.  Id. 

DAMAGES. 

1.  The  parties  hereto  entered  into  a 
contract  in  writing  by  which  the 
plaintiff  agreed  to  sell  and  convey, 
and  defendant  to  purcliase,  the  in- 
terest of  the  former  in  a  partner- 
ship, the  assets  of  which  consisted 
of  real  estate,  stock  on  hand,  etc. 
Defendant  refused  to  perform; 
plaintiff  offered  performance  and 
thereafter  served  a  notice  upon 
defendant  that  he  had  made  aili- 
gent  effort  to  sell  since  the  latter's 
refusal;  that  the  best  offer  re- 
ceived was  $2,500  less  than  the 
contract  price,  and  if  he  heard 
nothing  to  the  contrary  he  would 
accept  the  offer  and  hold  defend- 
ant for  the  resulting  loss.  De- 
fendant paid  no  attention  to  the 
notice,  and  plaintiff  thereupon 
sold  his  interest  to  his  co- partners 
for  $2,500  less  than  the  contract 
price.  No  claim  was  made  but 
that  the  sale  was  fair  and  produc- 
tive of  the  best  price  possible  to  be 
obtained.  In  an  action  to  recover 
damages  for  breach  of  the  con- 
tract, hM,  that  plaintiff's  partner- 
ship interest  was  personal  prop- 
erty, and  the  title  passed  at  once 
on  the  execution  of  the  agree- 
ment ;  and  that  plaintiff  had  the 
right,  at  all  events  after  tender  and 
refusal,  to  sell  as  defendant's 
agent,  and  to  recover  of  him  the 
deficiency.  Van  BrockUn  v. 
SmeaUie,  70 

2.  While  legal  liability  in  damages 
cannot  result  from  acts  of  a  munic- 
ipal corporation,  done  in  the  per- 
formance of  a  public  duty  by  ex- 
press legislative  authority,  which 
as  between  individuals  would  be 
regarded  as  a  nuisance,  and  which 
result  in  injury  to  another,  the 
authority  must  be  express,  or  a 
clear  ana  unquestionable  implica- 
tion from  powers  conferred,  and 
must  be  certain  and  unambigu- 
ous, showing  that  the  legislature 
must  have  intended  and  con- 
templated the  very  act  in  ques- 
tion.    Morion  v.  Mayor,  tic.      207 

8.  In  an  action  to  recover  back  part 
of  the  purchase  price  paid  down 


on  the  purchase  of  real  estate,  de- 
fendant's title  to  which  was  de- 
fective, plaintiff  demanded  in  his 
complaint  that  the  money  so  paid 
be  aeposited  in  court,  subject  to 
its  order.  It  was  deposited  by 
defendant  with  a  trust  company 
to  draw  interest  at  three  per  cent. 
Plaintiff  obtained  an  order  in  the 
action,  directing  that  the  moneys 
remain  on  deposit  until  further 
order,  and  restraining  the  com- 
pany from  making  any  pavment, 
transfer  or  disposition  thereof. 
By  the  judgment  plaintiff  was 
allowed  interest  at  the  legal  rate, 
and  defendant  was  directed  to 
draw  his  check  in  favor  of  plain- 
tiff for  the  sum  so  deposited,  with 
accrued  interest,  to  apply  on  the 
judgment.  Held,  that  the  order 
directing  the  money  to  remain  on 
deposit  was  the  equivalent  of  a 
payment  into  court;  that  plain- 
tiff having  made  claim  to  the  fund 
and  having  restrained  defendant 
from  using  it  any  way,  except 
leaving  it  on  deposit,  was  not  en- 
titled to  recover  any  greater  rate 
of  interest  than  the  money  earned. 
Warren  v.  Banning.  227 

4.  Where  an  action  is  brought  by 
the  contractor  before  completion 
of  a  contract  for  railroad  construc- 
tion which  provides  for  (layment 
in  installments,  to  authorize  a  re- 
covery of  prospective  profits,  a 
willingness  on  his  part  to  complete 
the  work,  and  a  refusal  of  defend- 
ant to  be  further  bound  by  the 
contract,  or  an  abandonment  of  it 
by  him,  must  appear.  W^iarton 
d  Co.  V.  Winch.  287 

5.  Mere  .delay,  however,  in  making 
the  payments  may  be  so  inexcusa- 
ble or  unreasonable,  or  so  indica- 
tive of  an  utter  inability  to  per- 
form the  entire  contract,  as  to  be 
equivalent  to  a  refusal  to  perform 
and  a  denial  of  plaintiff's  right  to 
proceed  under  it.  Id. 

6.  In  an  action  for  the  convereion  of 
certain  bonds  which  bore  interest 
at  the  rate  of  four  per  cent, 
judgment  was  rendered  for  the 
value  of  the  bonds,  and  interest 
at  four  per  cent  from  the  time  of 
demand;  this  was  modified  by  the 
General  Term  by  an  allowance 
of  six  per  cent  interest.     Held,  no 
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error;  that  plaintiffs  were  entitled 
to  lawful  interest  on  the  value  of 
the  bonds  as  damages  for  their 
unlawful  detention.  Qovin  v.  De 
Miranda.  474 

As  to  tJie  a/nwunt  of  damages 

the  owner  of  materials  delivered  to 
anotJier  to  be  manufactured  is  entitled 
to  recover  when,  because  of  breach  of 
contract  on  the  part  of  the  latter,  the 
goods  manxjtfactured  are  worthless. 

See  Mack  v.  Snell  193 


iDEBTOR  AND  CREDITOR. 

See  Assignments  (For  Benefit  of 
Creditors). 


DEFINITIONS. 

—  When  the  itord    *' children" 

in  will  does  not  include  grandchildren. 

See  In  re  Trudow.  599 


DESCENT. 

Growing  grass  partakes  of  the  nature 
of  realty,  and  upon  the  death  of  the 
owner  of  the  land  follows  it,  going 
to  the  heir  or  devisee,  not  to  the 
personal  representatives.  In  re 
Chamberlain.  890 


DEVISE. 

1.  Growing  grass  partakes  of  the 
nature  of  realty,  and  upon  the 
death  of  the  owner  of  the  land 
follows  it,  going  to  the  heir  or 
devisee,  not  to  the  personal  repre- 
sentatives. In  re  Chamberlain.  890 

2.  C.  died  in  June,  leaving  a  will  by 
which  he  gave  to  his  widow  a  life 
estate  in  all  his  realty  and  ap- 
pointed her  executrix.     The  tes- 
tator*s  farm  was,  at  his  death,  oc- 
cupied by  a  tenant  who  worked 
it  on  shares;  he,  after  the  testator's 
death,    cut    the    ^rass  and    paid  i 
over  to  theexecutnx  the  landlord's  ' 
share  of  the  proceeds  of  the  hay.  •• 
Upon  settlement  of  the  accounts  of 
the  executrix  she  was  charged  with  ! 
such  share.     Held,  error;  that  the 
share  was  in  the  nature  of  rent  re- , 
served,  which    accrued   after  the 
testator's  death.and  the  widow  was 
entitled  thereto  as  life  tenant.    Id.  \ 


DISORDERLY  HOUSE. 

Plaintiff  purchased  certain  premises 
in  New  York  city,  subject  to  a 
lease  to  M.,  defendant's  intestate. 
The  premises  had  been,  prior  to, 
and  were  at  the  time  of  the  execu- 
tion of  the  lease,  used  for  purposes 
of  prostitution,  of  which  fact  the 
lessor  had  knowledge.  Plaintiff 
had  promised  to  execute  a  new 
lease  to  the  occupants,  but  refused 
to  give  them  a  lease,  and  executed 
one  to  M.  By  the  terms  of  the 
lease  the  house  was  to  be  *'  used 
as  a  dwelline  house  only,"  and 
it  was  provided  that  the  lessee 
would  '  *  obey  all  lawful  orders  " 
of  the  departments  of  the  city 
government.  The  occupants  re- 
mained in  possession  and  con- 
tinued to  use  the  premises  for  the 
same  immoral  purposes,  and  the 
lessor,  plaintiff's  grantor,  collected 
the  rent  of  them.  Plaintiff  bought 
in  ignorance  of  the  character  of 
the  occupation.  Held,  that  the 
circumstances  were  such  as  to  war- 
rant a  finding  that  plaintiff's 
grantor  was  party  to  a  plan  for  con- 
tinuing the  unlawful  use  of  the 
premises  through  the  new  lease, 
but  in  such  wise  as  not  to  imperil 
its  validity,  and  that  the  lease  to 
M.  was  but  a  cover;  that  plaintiff 
had  the  opportunity  to  ascertain  as 
to  the  use  of  the  premises,  and 
if  he  did  not  do  so,  or  have 
resort  to  the  rights  given  him  by 
law,  he  was  not  enticled  to  an 
enforcement  of  the  lease.  EmU 
V.  Oa%.  864 


DOGS. 
See  Animals. 


EQUITY. 

1.  Where  a  court  of  equity  obtains 
jurisdiction  and  all  the  facts  are 
before  it,  it  may  adapt  the  relief 
to  the  situation  existing  at  the 
close  of  the  litigation.  Ikimmert 
V.  Osbom.  80 

2.  The  right  of  the  owner  of  corpo- 
rate stock,  who  has  lost  his  cer- 
tificate, in  case  the  cor{)oration 
refuses,  u^on  indemnity  being  ten- 
dered, to  issue  to  him  a  new  oer- 
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tificatc,  to  maintain  an  equitable 
action  to  compel  such  issue  was 
not  taken  away  or  affected  by  the 
'  act  of  1873  (Chap.  171,  Laws  of 
1873),  giving  a  summary  remedy 
in  such  cases.  That  act  did  not 
give  a  remedy  at  law,  but  simpljr 
a  cumulntive  and  additional  equi- 
table remedy.  Kinnan  v.  Forty- 
Mcofid  Si.,  etc.,  R.  Co,  183 

3.  Where  a  common  law  seal  is  ab- 
sent from  an  instrument  required 
to  be  under  seal,  but  it  shows  upon 
its  face  that  the  party  executing 
it  intended  to  seal  it,  a  court  of 
equity  will  assume  that  it  is  sealed, 
and  grant  the  same  relief  as  if  such 
a  seal  was  attached.  Barnard  v. 
OanU.  249 

When  long  delay  on  tJie  part 

of  the  beneficiary  in  seeking  to  net 
aside  a  transfer  of  a  trust  estate  to  the 
trustee^  will  prevent  tJie  farmer  from 
availing  himself  of  the  equitable  rul€ 
raising  a  presumption  of  fraud  or 
undue  influence!  against  the  latter. 

See  Geyer  v.  Snyder,  394 


ESTOPPEL. 

1.  A  licensee  of  a  right  to  use  a  pat- 
ented invention,  while  he  remains 
such,  may  not  dispute  the  validity 
of  the  patent,  and  although  he  may 
renounce  the  license  and  refuse  to 
further  manufacture  under  it,  and 
thereafter  manufacture  in  hostility 
thereto,  on  the  ground  that  the 
patent  is  invalid,  this  can  only  be 
done  upon  notice;  the  licensor  is 
entitled  to  assume  that  the  licensee 
remains  such  until  the  latter,  by  a 
clear,  definite  and  unequivocal 
notice,  emanating  from  lawful  and 
competent  authority,  throws  off 
the  protecition  of  the  license,  and 
stands  admittedly  as  an  infringer, 
if  the  patent  is  valid.  Skinner  v. 
Wo<Hl  Jf,  &  R,  M.  Co,  217 

2.  Where  the  cashier  of  a  bank,  hav- 
ing the  power  to  bind  it  by  his 
checks  for  the  purpose  of  convert- 
ing its  funds  to  his  own  use,  drew 
checks  as  cashier  upon  defendant, 
with  whom  his  bank  had  a  deposit 
account,  making  them  payable  to 
persons  wh#  were  dealers  with  the 
bank,  but  without  their  knowl- 
edge, and  then  indorsed  them  in 


the  names  of  the  payees,  to  parties, 
who  collected  them  from  defend- 
ant, held,  that  so  far  as  defendant 
was  concerned  the  intent  of  the 
cashier  was  the  intent  of  his  bank; 
that  the  payees  were  to  be  consid- 
ered as  fictitious  persons;  and  that 
said  bank  was  so  far  concluded  by 
the  acts  of  its  cashier  as  to  be  es- 
topped from  denying  the  validity 
of  the  checks.  Phulips  v  Mer- 
cantile Nat,  Bank,  556 

Where  in  action  brought  by 

administrators  oftlie  estate  of  a  luna- 
tic to  determine  as  between  his  heirs 
and  next  of  kin  jpho  were  entitled  to 
the  a  rails  of  the  sale  of  an  interest  in 
his  real  estate  by  7iis  committer,  the 
heirs  did  not  object  to  the  sale  but 
claimed  the  proceeds^  held,  that  this 
was  a  ratification  of  (he  sale  and  they 
were  estopped  from  questioning  its 
talidity. 

See  Ford  v.  Licingston,  163 

When    party    prednded    by 

stipulation  from  raising  question  as 
to  title. 

See  Bleakley  v.  SuUican.  175 


EVIDENCE. 

1.  In  an  action  to  recover  the  pen- 
alty imposed  by  the  sanitary  code 
of  the  city  of  Yonkers,  for  the 
maintainance  of  a  nuisance,  the 
original  dmft  of  the  code  which 
was  before  the  board  of  health  of 
the  city  was  not  produced,  it  hav- 
ing been  destroyed  in  the  process 
of  publication.*  Plaintiff  pro- 
duced the  proofs  of  publication 
filed  in  the  oflftce  of  the  board, 
which  contained  a  complete  copy 
of  the  code,  as  adopted  and  pub- 
lished, with  the  signature  of  the 
secretary  of  the  board.  It  was 
also  shown  that  the  code  as  pub- 
lished was  correctly  printed  in  a 
volume  produced,  at  the  end  of 
which  appeared  the  statement, 
signed  by  the  secretary,  that  the 
same  was  adopted  by  the  board  at 
a  date  stated.  Held,  that  the  evi- 
dence authorized  a  finding  that 
the  bojird  established  the  code; 
and  that  the  same  was  duly  sub- 
scribed by  its  secretary  and  was 
duly  adoptetl,  approved  and  pub- 
lished.  Board  of  Health  v.  Copcult, 
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2.  Upon  the  trial  of  an  indictment 
for  murder  in  killing  R.,  it  ap- 
peared that  defendant  shot  the 
deceased  with  a  pistol  during  an 
affray  commenced  by  the  de- 
ceased. The  prosecution  was  per- 
mitted to  show,  under  objection 
and  exception,  tliat  about  three 
mouths  before  the  homicide,  de- 
fendant interposed  in  a  quarrel 
between  two  women,  in  behalf  of 
one  of  them,  and  drew  a  pistol. 
Held,  error.    People  v,  IjtrubM.   87 

8.  It  appeared  that  defendant  had 
formerly  lived  in  illicit  relations  i 
with  a  woman  ^ho  afterwards  ! 
lived  with  R.  A  witness  for  the 
prosecution  was  permitted  to 
testify  to  declarations  of  the  wo- 
man to  defendant,  made  some 
months  prior  to  the  homicide  when 
the  deceased  was  not  present,  that 
if  R.'s  life  was  not  taken  they 
would  not  be  happy.  It  did  not 
appear  that  the  declaration  was 
called  out  by  anything  stud  by 
defendant,  or  that  he  replied,  or  in 
any  way  assented  thereto.  Held, 
error.  Id. 

4.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  829)  which 
prohibits  a  person  from,  through 
or  under  whom  a  party  or  person 
interested  in  the  event  of  an  action 
derives  his  interest,  '*  by  as.sijgn- 
ment  or  otherwise,"  from  testify- 
ing in  belialf  of  the  party  succeed- 
ing to  his  interest,  against  the 
representatives  of  a  deceased  per- 
son, as  to  any  personal  transaction 
or  communication  between  the 
witness  and  deceased,  the  execu- 
tion of  a  general  release  by  one 
of  two  pkintiffs,  the  effect  of 
which  is  to  vest  the  interest  re- 
leased in  his  co-plaintiff,  does  not 
render  him  a  competent  witness 
in  behalf  of  his  co-plaintiff,  as  to 
such  a  transaction  or  communi- 
cation.    (ySrien  v.  Weiler,        281 

5.  Such  a  witness,  however,  is  not 
excluded  from  testifying  to  a  con- 
versation between  the  deceased 
and  another  in  his  presence,  but 
in  which  he  took  no  part.  Id. 

6.  Upon  the  trial  of  an  indictment 
for  murder  the  court  admitted  In 
evidence  sketohes  of  the  premises 
wherein  the  homicide  was  com- 


mitted, showing  the  locality  of 
blood  stains ;  these  sketches  were 
made  by  an  artiht,  who  swore  to 
their  accurac}'  from  his  own  per- 
.sonal  knowledge  and  observation. 
Helii,  that  their  admission  was 
proper.     People  v.  John^n,       35<l 

,  A  witness  examined  by  defend- 
ant's counsel  as  to  an  mterview 
with  one  S.,  was  asked  if  the 
latter  said  he  came  from  defend- 
ant ;  he  answered  in  the  affirma- 
tive. On  examination  by  the 
prosecution  the  witness  was  asked 
in  substance  what  language  S. 
used  in  conveyine  the  idea  that  he 
came  from  defendant.     HeUd^  that 


the  question  was  proper. 


Id, 


8.  Plaintiff's  complaint  alleged  in 
substance  that  defendant  was 
interested  in  the  construction  of  a 
street  railroad  ;  that  he  entered 
into  a  contract  with  C.  plaintiff's 
testator,  who  liad  rendered  serv- 
ices for  him  in  and  about  the  pro- 
posetl  road,  by  which  he  agreed 
that  if  C.  would  assist  bim  in  ob- 
tiiiniug  the  rights,  privileges  and 
franchises,  and  draw  up  the 
jmpers,  acts  and  resolutions,  "  to 
be  presented  to  |)arties,  to  the 
legislature  and  to  the  commom 
council  ♦  *  *  and  go  to 
Albany  and  use  arguments,"  he 
would  give  to  C,  when  the  road 
was  in  operation,  an  amount  speci- 
fied of  the  bonds  and  stock  of  the 
company,  for  his  services  already 
rendered  and  to  be  rendered  ;  that 
C.  rendered  the  services  specified. 
The  answer  alleged  that  the  serv- 
ices in  question  were  rendered  for 
one  P.  Defendant  was  called  as 
a  witness  in  his  own  behalf.  On 
cross-examination  he  testified  that 
in  an  interview  with  P.  he  char- 
acterized plaintiff's  claim  as  a 
blackmailing  one.  Plaintiff  there- 
upon called  P.  as  a  witness,  and 
he  testified,  under  objection,  that 
he  did  not  so  characterize  the 
claim,  and  gave  the  language  of 
liis  conversation  with  defendant. 
Htld,  tliat  the  reception  of  the 
evidence  was  not  error.  Che^t- 
brough  v.  Conover,  888 

9.  Upon  settlement  of  the  accounts 
of  an  executrix  it  appeared  that 
she  had  been  examined  pre- 
liminarily in   a   proceeding   dis- 
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tinct  from  and  not  a  part  of  the  ' 
accounting.  The  contestjints  of- : 
fered  a  portion  of  such  examina-  | 
tion  in  evidence  upon  the  account- ; 
ing.  The  surrogate  denied  a ! 
request  of  the  executrix  to  read  [ 
the  whole  thereof,  and  ruled  that ' 
only  such  parts  as  tended  to  ex- 
plain that  offered  by  the  other ' 
side  were  admissible"  in  lier  be- ! 
half.  Held,  no  error.  In  re  \ 
Chatnh&rlain.  390; 

I 

10.  Where    a    written  confidential , 
communication    between    a  hus-  1 
band  and  wife  is  given  to  a  third  I 
person  by  the  one  to  whom  it  was  I 
addressed,  and  is  thus  made  pub- 
lic, the  protection  given  by   the  ' 
statute  to  such  a  communication 
is  waived:  it  may  be  treated  like 
any  other     communication,    and 
put    in    evidence,     if    otherwise 
admissible.     Feopk  v.  Hayes,   484 

11.  An  acknowledgment  of  receipt 
of  payment  in  a  satisfaction  of  a 
mortgage  is  prinut  facie  evidence 
that  the  mortgage  was  i)aid,  ami 
to  rebut  the  presumption  the 
mortgagee  must  show  affirma- 
tively that  the  acknowledgment 
is  untrue.    Van  SUwten  v.  WlieA-er. 

624! 

12.  Public  policy  requires  that  claims  i 
against  the    estates  of    deceased  { 
persons  should  be  established  by 
Tery  satisfactory  evidence.        ill. 


EXECUTION. 
See  Supplementary  Proceedings. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1..  B.  died  in  February,  1878,  leaving 
a  will  bv  which  he  devised  his 
homest(*aci  farm  to  his  widow  for 
life;  upon  her  death  his  executors 
were  empowered  to  sell  the  same 
and  divide  the  i)roceeds  equally 
among  his  heirs.  Said  executors 
were  empowered  to  rent  another 
farm  until  the  youngest  child  of 
the  testator  became  of  age,  and 
then  to  sell  and  divide  the  procee<ls 
as  above.  Two  judgments  were 
recovered  against  A.,  one  of  the 
testator's  sons,  in  1877  and  1878. 

SiCKEIS — YoL.  XCV. 


In  1884  A.  executed  a  conveyance 
of  all  his  interest  in  his  father's 
estate,  and  in  1887  executed  an- 
other. The  widow  died  and  the 
youngest  child  became  of  age  in 
1887.  Thereafter,  in  that  year, 
A.'s  interest  in  the  two  farms  was 
sold  upon  executions  issued  on 
said  judgments,  and  was  pur- 
chased by  the  judgment  creditor. 
In  1888  defendants,  as  executors, 
sold  both  farms  and  received  the 
proceeds,  and  then  rendered  a  flnai 
account,  whereon  the  surrogate 
entered  a  decree  adjudging  that 
A.  had  no  interest  in  the  property, 
but  that  his  grantees  were  entitled 
to  his  share,  which  was  accord- 
ingly pnid  to  them.  In  an  action 
by  plaintiff,  as  assignee  of  said 
judgments  and  of  the  interest  pur- 
chased on  sale  under  the  execu- 
tions, to  recover  the  share  of  A., 
it  appeared  that  one  of  the  defend- 
ants knew,  in  1879,  of  the  existence 
of  the  j  udgments,  and  that  plain- 
tiff was  not  a  party  to  the  proceed- 
ings for  a(rcountinff.  Hekly  that 
upon  the  de^ith  of  li.,  A.  became 
seized  of  an  estate  in  remainder  in 
an  undivided  share  of  the  home- 
stead farm  and  of  an  estate  in  fee 
in  a  similar  share  of  the  other 
farm,  subject  to  be  defeated  by 
the  exercise  of  the  ]>owfrs  of  sale 
(1  R.  S.  780,  §  r)»):  that  Ihe  estate 
in  both  farms  was  alienable  (1  R. 
S.  725.  ^  3.")),  and  so  was  subject 
to  the  lien  of  the  judgments  and  to 
sale  under  executi<ms  thereon;  that 
the  sales  in  execution  of  the  pow- 
ers extinguished  the  estate  which 
A.  had  in  the  land,  and  the  rights 
of  all  the  parties  interested  therein 
were  transferred  to  the  fund;  that 
the  sale  on  executions  made  no 
change  in  the  relntivt*  rights  of  the 
parties;  that  plaintiffs  presence  on 
the  accounting  was  not  necessary 
to  confer  j  urisdiction  upon  the  sur- 
rogate, and  his  right  or  interest 
in  the  fund  was  not  affected  by 
the  decree,  the  sole  effect  of  which 
was  to  di.scharge  the  executors 
from  further  responsibility  as  cus- 
todians, and  to  tninsfer  the  fund 
with  plaintiff's  lien  thereon  unim- 
paired; that  defendants  owed  no 
active  duty  to  plaintiff  beyond  the 
faithful  discliaree  of  their  duties 
as  executors,  ana  these  were  per- 
formed wlien  they  brought  the 
fund  into  the  Surrogate's  Court 

88 
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intact,  and  disposed  of  it  in  accord- 
ance with  the  decree;  and,  there- 
fore, that  the  action  was  not  main- 
tainable,    i^yles  V.  Be^.  368 

2.  C.  died  in  June,  leavings  a  will  bv 
which  he  gave  to  his  widow  a  life 
estate  in  all  his  realty  and  ap- 
pointed her  executrix.  The  testa- 
tor's farm  was,  at  his  death,  occu- 
pied by  a  tenant  who  worked  it  on 
shares;  he,  after  the  testator's 
death,  cut  the  grass  and  paid  over 
to  the  executrix  the  landlord's 
share  of  the  proceeds  of  the  hay. 
Upon  settlement  of  the  accounts 
of  the  executrix  she  was  cliarged 
with  such  share.  Held,  error ; 
that  the  share  was  in  the  nature  of 
rent  reserved,  which  accrued  after 
the  testator's  death,  and  the  widow 
was  entitled  thereto  as  life  tenant. 
In  re  Chamberlain.  390 

8.  The  executrix  had  been  examined 
preliminarily  in  a  proceeding  dis- 
tinct from  and  not  a  part  of  the 
accounting.  The  contestants  of- 
fered a  portion  of  such  examina- 
tion in  evidence  upon  the  account- 
ing. The  surrogate  denied  a  re- 
quest of  the  executrix  to  read  the 
whole  thereof,  and  ruled  that  only 
such  parts  as  tended  to  explain 
that  offered  by  the  other  side  were 
admissible  in  her  behalf.  Held,  no 
error.  Id. 

4.  One  of  two  or  more  executors 
has  power  to  dispose  of  the  assets 
of  the  estate,  even  if  his  co-exec- 
utors do  not  join  in  the  transfer. 
Oeyer  v.  Snyder,  394  i 

i 

6.  Plaintiff,  under  the  will  of  her 
grandfather,  was  entitled  to  a  one- 
twenty -eighth  share  in  his  estate. 
Of  the  three  executors  who  quali- 
fied, two  of  them  were  each  enti- 
tled to  a  shjire,  as  was  also  th(; 
wife  of  the  third.  The  bulk  of 
the  estate  was  invested  in  a  busi- 
ness which  had  been  carried  on 
by  the  testator  and  two  of  the  ex- 
ecutors, and  another  who  was 
also  entitled  to  a  share  in  the  estate. 
By  an  agreement  to  which  the 
executors  and  the  surviving  part- 
ners were  parties,  executed  in 
1878,  the  int^jrest  of  the  testator 
was  fixed  and  liquidated  at 
$120,000.  and  was  transferred  to 
the   surviving   partners   for  tliat 


sum.  This  agreement  was  ratified 
and  confirmed  by  an  instrument 
under  seal  executed  by  all  the 
beneficiaries,  including  plaintiff, 
and  by  her  husband.  In  1879 
plaintiff,  upon  payment  to  her  of 
|5,3o2,  executed  to  the  executors  a 
general  release  and  discharge 
under  seal.  In  1890,  and  after  the 
death  of  all  the  executors,  this 
action  was  brought  against  their 
personal  representatives  to  set 
aside  all  the  instruments  so  exe<'- 
uted,  and  for  an  accounting,  on 
the  ground  of  fraud.  The  only 
proof  offered  by  plaintiff  was  the 
original  articles  of  co-partnership, 
and  those  entered  into  by  the 
new  firm  after  the  t&stator's  de- 
cease. It  was  admitted  that  the 
interest  of  the  latter  st  the  time 
of  his  decease,  as  stated  on  the 
books  of  the  firm,  was  |138,242, 
but  it  appeared  tliat  the  value  of 
the  interest  was  then  unknown 
and  unceitain.  Held,  that  upon 
the  facts  disclosed  the  agreement 
for  the  sale  was  neither  void  nor 
voidable;  that  its  efficacy  as  a 
legal  transfer  was  not  destroyed 
because  of  the  fact  that  two  of 
the  surviving  partners  were  ex- 
ecutors ;  that  the  signature  of  the 
other  executor  alone  was  suffi- 
cient to  pass  a  title,  and  this 
rould  not  be  questioned  solely 
upon  the  ground  that  the  other  ex- 
ecutors unneces-sarily  made  them- 
selves parties;  but  that  the  tran- 
saction was  in  effect  a  sale  by 
the  legatees,  including  plaintiff, 
and  the  purchasers  acquired  an 
unimpeachable  title;  that  the  dis- 
parity between  the  sum  stated  on 
the  books  and  the  price  paid  was 
not  such  as  to  show  that  the  tes- 
tator's share  was  sold  at  less  than 
its  true  value.  Id. 

6.  Also  hdd,  that  plaintiff  was  not 
entitled  to  a  strict  application  of 
the  equitable  rule  which  she 
might  have  invoked  had  she 
moved  with  greater  diligence: 
and  from  her  long  silence  there 
was  a  presumption  of  fair  dealing 
which  overrode  any  presumption 
of  wrongdoing  growing  out  of 
the  trust  relations  of  the  parties. 

Id. 

7.  H.  died  leaving  a  \iiU  by  which 
he  deyised  to  his  wife  certain  real 
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estate  and  gave  to  her  $50,000, 
which,  the  will  stated.  **maY  be 
invested  in  bank  stock.  Fort 
Edward  and  Wyoming,  Iowa  and 
in  bonds,"  the  legacy  and  devise 
to  be  accepted  *'in  full  *  *  ♦ 
for  her  dower  or  thirds  which  she 
maj  or  can  in  anywise  claim  or 
demand."  The  legacy  was  di- 
rected to  be  paid  as  soon  after 
the  testator's  death  "as  con- 
venient" to  his  executors.  The 
widow  was  appointed  executrix 
and  three  others  executors.  About 
sixteen  months  after  letters  testa- 
n»entary  were  issued  the  widow 
received  $50,000,  mostly  in  the 
bank  stock  referred  to,  the  balance 
in  cash,  and  she  gave  a  receipt  '*  for 
the  amount  of  the  legacy."  Upon 
settlement  of  the  account  of  the 
executors,  Md,  that  the  widow- 
was  not  entitled  to  interest,  as 
nothing  in  the  case  indicated  that 
the  payment  of  her  legacy  was 
unduly  postponed.  In  re  Ilodg- 
inan,  421 

8.  The  widow  also  made  a  claim  for 
commissions  as  executrix;  she  took 
no  charge  of  the  estate,  and  in  the 
progress  of  a  settlement  between 
the  parties  interested  she  was  paid 
and  accepted  $3*53,  which  she  de- 
scribed as  "  my  fee  as  executrix 
of  said  estate.  IleM,  that  this 
allowance  having  been  approved 
by  the  surrogate  and  the  Geneml 
Term,  would  not  be  reconsidered 
here.  Id. 

9.  The  widow  alone  appealed.   Held, 
that    beyond  the   questions  con- 
sidered,  which  affected  her  indi- 
vidually, she  had  no  authority  to  ' 
proceea  on  the  appeal  as  champion  | 
of  those   who   submitted  to   the  i 
decree.  Id. 

10.  While  it  may  be  the  duty  of  one 
of  several  executors  to  call  his  co-  j 
executors  to  account,  when  he  has  j 
brought  into  the  proceeding  for  an  i 
accounting  all  peraons  interested,  I 
he  has  no  further  duty  in  their  \ 
behalf,  and  is  not  interested  in,  i 
and  may  not  appeal  from,  the 
decree,  save  j«)  mudi  thereof  as  I 
affects  his  own  rights.  Id.  \ 


credit  himself  with  such  an  over- 
payment. Id. 

12.  While,  it  seems,  an  executor 
may,  at  least  in  equity,  recover 
back  an  overpayment  to  a  legatee 
where  there  are  circumstances 
excusing  the  mistake,  this  may  not 
be  done  where  the  executor  not 
only  made  the  payment  volun- 
tarily, but,  on  an  accounting, 
claimed  credit  and  was  allowed  for 
it  as  a  just  and  proper  charge 
against  the  estate.  Ja. 

13.  Public  policy  req uires  that  claims 
against  the  estates  of  deceased  per- 
sons should  be  established  by  very 
satisfactory  evidence.  Van  Slooten 
v.   Wheeler.  624 


FIDUCIARY  RELATIONS. 

1.  Dealings  between  parties  result- 
ing in  a  benefit  conferred  upon  or 
an  advantage  gained  by  one  hold- 
ing such  a  confidential  relation  to 
the  other  that  dependence  or  trust 
is  justifiably  reposed  in  the  for- 
mer, cast  upon  him  the  burden  of 
showing  that  the  transaction  was 
free  from  fraud,  and  that  the  other 
party  acted  freely  and  intelli- 
gently.    Barnard  v.  Oantz.      24^ 

2.  Where  a  trustee  buys  an  interest 
in  the  trust  property,  or  secures 
from  the  beneficiary  a  release,  if 
the  latter  is  competent  to  contract, 
in  the  absence  of  proof  of  actual 
fraud  or  of  a  suppression  of  the 
truth,  or  any  undue  advantage 
taken  of  him,  the  rights  of  the 
^rties  will  not  be  affected  by  the 
fiduciary  relation.  Oeyer  v. 
ISnyder,  394 

3.  It  seems,  however,  if  it  be  shown 
that  the  price  paid  was  inade- 
quate, or  that  the  trustee  made  a 
profit  out  of  the  transaction,  the 
law  presumes  fraud,  concealment 
or  undue  influence,  or  conduct  in- 
consistent with  loyalty  to  his  trust, 
and  throws  upon  him  the  burden, 
of  proving  facts  rebutting  this 
presumption.  Id, 


11.  The  law  does  not  recognize  an    FINDINGS  OF  LAW  AND  FACT, 
overpayment  by  an  executor  to  a 

legatee,  and  doe»  not  permit  him.  I  It  seems,  that  where  the  findings  of 
on  settlement  of  his  accounts,  to  i     fact  by  a  referee  have  been  re- 
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versed  bv  the  General  Term,  to 
sustain  the  reversal  on  appeal  to 
this  court  it  must  appear  that  his 
findings  were  against  the  weight 
of  evidence,  or  that  the  proof  so 
clearly  preponderates  in  favor  of 
a  contrary  result  that  it  can  be 
said  with  reasonable  certainty  that 
his  conclusions  were  erroneous. 
Barnard  Y,  Oantz,  249 


FISHING. 

1.  The  provision  of  the  Penal  Code 
(%  265)  prohibiting  fishing  on  Sun- 
day is  absolute,  and  forbids  fish- 
ing on  that  day  anywhere  in  the 
state  and  under  all  circumstances. 
^ARL,  J.,  Andrews,  Ch.  J.,  and 
O'Brien,  J.,  concurring.)  People 
V.  Moies.  214 

3.  Where,  in  a  prosecution  under  that 
provision,  it  appeared  that  defend- 
ant fished  in  a  pond  belonging  to 
a  private  club  of  which  he  was  a 
a  member,  which  was  near  public 
highways  and  occupied  residences, 
and  that  the  acts  complained  of 
were  within  the  observation  of  a 
number  of  people,  heldy  that  de- 
fendant was  properly  convicted  of 
a  violation  of  the  act;  that  the  fact 
that  the  pond  was  private  property 
did  not  constitute  a  defense.      Id. 


FORECLOSURE. 

Pursuant  to  a  marriage  settlement 
executed  in  1819,  certain  real  estate 
belonging  to  the  wife  was  con- 
veyed by  her  to  trustees  in  trust, 
with  authority  to  sell  and  convey, 
with  written  consent  of  the  hus- 
band and  wife,  "in  such  manner 
as  to  convey  the  fee  "  to  the  pur- 
chaser, and  to  invest  the  proceeds 
in  other  real  estate,  or  in  securities 
so  as  to  produce  the  best  annual 
income  without  lessening  the  prin- 
cipal; the  trustees  to  permit  or 
authorize  the  husband  to  receive 
the  rents  and  profits  during  life. 
In  case  of  his  death,  leaving  the 
wife  surviving,  or  of  his  becom- 
ing insolvent,  the  trustees  were 
directed  to  pay  over  the  rents  and 
profits  to  the  wife  and  her  assigns 
during  life,  and  after  her  death  it 
was  directed  that  the  trust  prop- 
erty and  the  proceeds  thereof  be 


equally  divided  between  the  chil- 
dren. Subsequently,  pursuant  to 
an  order  of  the  court,  granted  on 
petition  of  the  trustees,  the  hus- 
band and  the  wife,  the  trustees, 
with  the  consent  of  the  husband 
and  wife,  mortgaged  the  property. 
The  husband  thereafter  became 
insolvent.  The  mortgage  was 
foreclosed,  and  upon  sale  under 
the  decree  the  property  was  bid 
off  for  $39,500,  its  full  value. 
The  purchaser  refused  to  com- 
plete the  purchase  on  the  ground 
that  while  his  purchase  was  of  the 
whole  title,  the  mortgage  <Jnly 
bound  the  life  interest  of  tne  wife. 
The  premises  were  thereupon  re- 
advertised,  the  children  filed  a  bill 
to  restrain  a  resale;  but  pursuant 
to  a  subsequent  arrangement  be- 
tween all  the  parties  they  were 
resold  for  $23,700,  the  ascertained 
value  of  the  life  estate,  and  simul- 
taneously the  trustees,  for  the  con- 
sideration of  $15,800,  conveyed  to 
the  purchaser  the  remainder. 
Held,  that  the  legal  effect  of  the 
marriage  settlement  was  to  vest 
the  le^l  title  in  the  trustees;  that 
tfce  wife  had  power  to  charge  her 
life  estate  by  mortgage,  and  a 
valid  charge  was  created  thereon 
by  the  mortgage;  that  an  absolute 
title  in  fee  was  conveyed  to  the 
purchaser,  the  life  estate  b^  the 
foreclosure  sale  and  the  remainder 
by  the  trustees'  deed;  that  the  sale 
made  by  them  was,  under  the  cir- 
cumstances, a  valid  exercise  of 
the  power.  Dyett  v.  Central  Trutt 
Co.  54 

See  Mbcha-NIc's  Lien. 


FOREIGN  CORPORATIONS. 

.  Under  the  provisions  of  the  Code 

of  Civil  Procedure  in  reference  to 

proceedings     supplementary     to 

I      execution    (§§    2435,   2452,   2458, 

;     2463),  such  proceedings  may  be 

instituted  against  a  foreign  corpo- 

,     ration  having  no  agent  and  doing 

I     no  business  in  this  state,  and  a 

receiver  of  its  property   in  this 

I     state  mav  be  appointed. '  Logan  v. 

McCaU  PiMishing  Co.  447 

2.  The  policy  of  this  state  does  not 
I     preclude  a  creditor  of  such  a  cor- 
!      poration  from  obtnining  a  prefer- 
ence upon  assets  here.  Id, 
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t.  An  assignment  for  the  benefit  of 
creditors,  made  in  this  state  hj  an 
insolvent  foreign  corporation, 
valid  under  the  law  of  its  domi- 
cile, will  be  recognized  as  valid 
here.      Vanderpod     v.     Gorman. 

568 

4.  Such  an  assignment  is  not  viola* 
tive  of  the  provision  of  the  act 
"in  relation  to  stock  corpora- 
tions" (S  48,  chap.  564,  Laws  of 
1890),  which  prohibits  a  transfer 
or  assignment  by  a  corporation  in 
contemplation  of  insolvency ;  that 
provision  refers  solely  to  domestic 
corporationa  Id, 

5.  The  right  to  make  such  an  as- 
signment exists  inherently  in  all 
corporations,  unless  expressly  for- 
bidden, and  said  prohibition  fur- 
nishes no  legitimate  evidence  of  the 
existence  of  a  public  policy  in  this 
state  which  forbids,  in  the  case  of 
a  foreign  corporation,  the  exercise 
of  this  inherent  right.  Id, 

6.  In  the  absence  of  any  statute  or 
of  a  by-law  of  the  corporation 
providing  otherwise,  such  an  as- 
signment may  be  executed  by  the 
president  and  secret&ry  imder 
authority  of  its  board  of  mana- 
gers. Id, 

7.  It  is  not  the  public  policy  of  this 
state  to  prevent  foreign  corpora- 
tions from  acquiring  and  holding 
real  property  here,  if  required  for 
the  transaction  of  any  lawful  busi- 
ness, LancoBter  v.  Amsierdam 
Imp.  Co.  676 

8.  Under  the  General  Corporation 
Law  of  this  state  (Chap.  687, 
Laws  of  1892),  every  foreign 
stock  corporation  that  has  filed 
the  necessary  papers  and  procured 
the  certificate  of  the  secretary  of 
state  required  by  the  act  (^  15) 
are  accorded  the  same  right  to 
transact  their  business  here,  as 
domestic  corporations.  Id, 

9.  The  right  thus  given  to  a  foreign 
corporation,  so  rar  as  it  relates  to 
the  purchase  and  sale  of  lands,  is 
not  limited  by  the  provisions  of 
said  act  (g§  17,  18),  authorizing 
such  a  corporation  to  purchase  at 
a  sale  under  foreclosure  or  on 
execution  and  to  hold   the  land 


purchased  for  not  exceeding  five 
years,  and  to  acquire  such  real 
property  as  may  be  necessary  for 
Its  corporate  purposes  in  the 
transaction  of  its  business  here. 

Id. 

Id  The  fact  that  special  enabling 
acts  have  been  procured  in  par- 
ticular cases  does  not  necessarily 
disprove  the  general  right.        Id. 

It  Where  a  corporation  is  regularly 
organized  in  and  under  the  laws 
of  another  state,  the  facts  that  its 
incorporators  are  citizens  of  this 
state  and  that  it  has  its  principal 
ofiice  and  conducts  its. business 
here  do  not  affect  the  validity  of 
its  organization,  or  exclude  it 
from  recognition  by  the  courts  of 
this  state.  Id. 

12.  Where  such  a  corporation  has 
filed  a  certificate  of  incorporation 
as  required  by  the  laws  of  its 
state,  and  has  complied  with  the 
provisions  of  the  law  of  this  state. 
It  is  a  corporation  de  facto,  and  any 
question  as  to  its  right  to  transact 
business  here,  because  of  alleged 
irregularities  in  its  organization, 
may  not  be  raised  by  one  dealing 
with  it.  Id. 

13.  It  seems  that  under  the  Corpora- 
tion Law  of  the  state  of  New  Jer- 
sey a  corporation  may  be  organ- 
ized for  the  purpose  of  pur- 
chasing, selling  and  improving 
real  estate.  /a. 

14.  A  corporation  organized  in  that 
state  for  such  a  purpose  may 
come  into  this  state  and  transact 
its  business  here.  Id. 

15.  A  party  who  has  contracted  for 
the  purchase  of  land  from  a  cor- 
poration, having  power  to  pur- 
chase and  sell  land  for  any 
purpose,  may  not  raise  the  ques- 
tion that  the  vendor,  in  the  trans- 
action in  question,  has  exceeded 
its  authority.  Id. 

16.  Where,  therefore,  defendant,  a 
corporation  organized  by  residents 
of  this  state  in  and  under  the  laws 
of  New  Jersey,  for  the  purpose  of 
the  purchase,  improvement  and 
sale  of  real  estate,  and  which  had 
its  principal  ofiice  in  this  state. 
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having  complied  with  said  pro- 
visions of  the  General  Corpora- 
tion Act,  purchased  and  received 
a  conveyance  of  land  in  this  state, 
which  it  contracted  to  sell  and 
convey  to  plaintiff,  held,  in  the 
absence  of  any  claim  of  defect  in 
the  title  save  as  to  the  right  of  de- 
fendant to  convey,  that  \i&  deed 
would  convey  a  good  and  suffi- 
cient title.  Id. 

FOREIGN  LAWS. 

1.  A  testamentary  disposition  of 
property  made  by  a  citizen  of 
another.country,  valid  at  the  domi- 
cile of  the  testator,  is  valid  here, 
and  it  may  not  be  questioned 
when  iurisdiction  has  been  ob- 
tained by  courts  of  this  state  over 
the  property  disposed  of  or  the 
parties  claiming  it,  save  when  the 
disposition  is  contrary  to  public 
policy.     Dammert  v,  Otbarn,      80 

2.  JWTiile,  it  seems,  our  courts  may, 
in  certain  cases,  decline  to  admin- 
ister the  gift  and  remit  the  prop- 
erty to  the  testator's  domicile, 
they  may  not  divest  the  title  of 
one  or  transfer  it  to  another  con- 
trary to  the  law  of  the  domicile. 

Id,  ! 
Bee  Conflict  op  Laws.  ' 

FORGERY. 

L  An  indictment  contained  two 
counts,  one  charging  the  forging 
by  defendant  of  a  written  instru- 
ment set  forth,  which  purported 
to  be  the  act  of  another,  the  other 
the  uttering  on  the  same  date  and 
at  the  same  place  of  the  instru- 
ment so  set  forth  On  demurrer 
to  the  indictment,  lield,  that  as,  by 
the  Penal  Code,  it  is  provided 
^§  611)  that  a  person  is  guilty  of 
forgery  in  the  second  degree,  who 
forges  an  instrument  in  writing 
purportinff  to  be  the  act  of  an- 
other, and  (S  521)  that  a  person 
who  utters  a  forged  inst/ument  or 
writing,  the  forging  of  which  is 
punishable  as  forgery,  is  guilty 
of  forgery  in  the  same  degree  as  if 
he  had  f orgetl  the  same,  the  indict- 
ment simply  charged  in  separate 
counts  the  commission  of  the  same 
crime  in  a  different  manner,  and  so 
was  not  within  the  inhibition  of 


said  provisions  of  the  Code;  and 
that  the  demurrer  was  properly 
overruled.    Pe(yjple  y.  Adler.     881 

2.  Where  the  cashier  of  a  bank  hav- 
ing the  power  to  bind  it  by  his 
checks,  for  the  purpose  of  con- 
verting its  funds  to  his  own  use, 
drew  checks  as  cashier  upon  de- 
fendant, with  whom  his  bank  had 
a  deposit  account,  making  them 
payable  to  persons  who  were  deal- 
ers with  the  bank,  but  without 
their  knowledge,  and  then  indorsed 
them  in  the  names  of  the  payees, 
to  parties  who  collected  them  from 
defendant,  held,  that  so  far  as  de- 
fendant was  concerned  the  Intent 
of  th9  cashier  was  the  intent  of 
his  bank ;  that  the  payees  were  to 
be  considered  as  fictitious  persons, 
and  that  said  bank  was  so  far  con- 
cluded by  the  acts  of  its  cashier 
as  to  be  estopped  from  denying 
the  validity  of  the  checks.  Phil- 
lips  V.  Mercantile  Nat,  Bank,    556 

FORMER  ADJUDICATION. 

The  parties  entered  into  a  contract 
by  which  plaintiff  gave  to  de- 
fendant the  exclusive  right,  as  to 
harvesting  machines,  to  use  an 
oiler  patented  by  phiintiff,  and 
defendant  agreed  to  manufacture 
said  invention  and  attach  one 
wherever  applicable  to  each  and 
all  such  machines  manufactured 
by  it,  and  to  pay  a  specified  sum  for 
each  oiler  so  used.  In  an  action 
upon  the  contract,  it  appeared 
that  plaintiff  had  recovered  judg- 
ment in  a  former  action  upon  the 
contract.  Held,  that  the  contract 
established  the  relation  between 
the  parties  of  licensor  and  licensee; 
that  plaintiff's  cause  of  action  was 
not  entire,  but  was  in  the  nature 
of  a  demand  for  royalties  de- 
pendent upon  the  number  of 
machines  manufactured,  and  so, 
the  former  judgment  did  not  ex- 
haust the  whole  right  of  action, 
and  plaintiff  was  entitled  to  re- 
cover royalties  subsequently  ac- 
cruing. Skimier  v.  Wood  M.  cfe  R, 
M,  Co.  217 

WJien  decree  of  surrogate  on 

accounting  of  executors,  trill  not  pre- 
elude  parties  claiming  under  the  will. 

See  Monson  v.  N.   T.  8.  d  T.  Co. 
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FRAUD. 

1.  A  grantor,  in  order  to  establish 
as  a^nst  a  purctiaser  for  a  good 
consideration  from  the  grantee,  a 
right  to  the  land  conveyed,  on  the 
ground  that  the  conveyance  was 
induced  by  fraud,  must  show 
actual  notice  to  the  purchaser  at 
or  prior  to  his  purchase  of  the 
facts  upon  which  his  claim  is 
founded,  or  such  facts  and  cir- 
cumstances as  would  put  a  pru- 
dent man  upon  his  guard,  and 
from  which  actual  notice  may  be 
inferred  and  found.  Holland  v. 
Brawn.  344 

"2.  Where  possession  by  such  grantor 
is  relied  upon  to  charge  the  sub- 
sequent purchaser  with  notice,  to 
be  avaikblo  for  that  purpose  it 
it  must  appear  that  there  was  an 
actual,  open  and  visible  occupa- 
tion, inconsistent  with  the  title  of 
the  apparent  owner  by  the  record; 
not  equivocal,  occasional  or  for  a 
special  or  temporary  purpose.  Id. 

3.  Where  a  sale  and  delivery  of 
goods  is  procured  by  fraudulent 
representations  on  the  part  of  the 
purchaser  the  title  and  possession 
pass  to  him  notwithstanding  the 
fraud,  subject  to  the  right  of  the 
vendor  to  rescind  the  contract  of 
sale.     Wise  v.  Grant.  598 


FRAUDS  (STATUTE  OF). 

1.  Under  the  provision  of  the  Statute 
of  Frauds  (2  R.  S.  135,  §  7),  as 
amended  in  1860  (Chap.  322,  Laws 
of  1860),  providing  that  a  declara- 
tion of  trust  in  lands  may  be 
proved  by  any  writing  subscribed 
by  the  party  declaring  the  same, 
it  is  not  necessary  to  produce  a 
deed  or  formal  writing  in  order  to 
prove  such  a  trust,  but  letters  or 
informal  memoranda,  signed  by 
the  party,  are  sufficient  if  they 
show  the  nature,  character  and  ex- 
tent of  the  trust  interest.  Hutch- 
ins  V.  Van  Vechten.  115 

"2.  The  complaint  herein  alleged  in 
substance  that  H.  died,  leaving 
seven  children  him  surviving,  of 
whom  defendant  M.  is  the  last  sur- 
vivor; that  none  of  them  ever 
married  except  the  father  of  plain- 


tiff; that  at  the  death  of  H.  his 
children  became  tenants  of  a  farm 
which  they  mutually  agreed  to 
own  together  as  joint  tenants,  and 
that  upon  the  death  of  either  the 
farm  would  pass  by  devise  or  de- 
scent to  the  survivors,  that  they 
all  lived  together  until  the  mar- 
riage of  piaintiflf's  father,  who 
thereafter  moved  away,  prior  to 
which  time  they  had  made  valu- 
able improvements;  that  after  the 
birth  of  plaintiff,  at  a  family  meet- 
ing of  all  said  children,  a  mutual 
agreement  was  entered  into,  re-af- 
firming the  prior  agreement,  and 
further  agreeing  that  upon  the 
death  of  the  last  survivor,  the  farm 
should,  by  devise  or  descent,  pass 
to  plaintiff;  that  this  agreement  was 
kept  and  performed  until,  by  the 
deaths  of  the  others,  the  title  be- 
came vested  in  defendant  M. ;  that 
the  other  defendants,  who  lived  in 
the  family,  and  were  well  aware 
of  the  agreement,  had,  by  fraud, 
undue  influence  and  coercion,  ob- 
tained from  M  .  who  was  feeble  in  * 
body  and  mind  and  incompetent 
to  manage  her  affairs,  deeds  to 
themselves  and  others  of  all  of  the 
real  estate  and  are  appropriating 
the  proceeds.  The  relief  asked 
was  that  the  conveyances  to  said 
defendants  be  set  aside  and  va- 
cated; that  they  be  required  to 
account  for  the  proceeds  of  the 
real  estate  sold,  etc.  On  demurrer 
to  the  complaint,  Jidd,  that  it  set 
forth  a  good  cause  of  action;  that 
the  alleged  agreement  was  neither 
against  public  policy  nor  did  it 
contravene  the  statute  against 
perpetuities;  that,  although  the 
agreement  was  not  in  writing, 
there  was  a  part  performance  suf- 
ficient to  take  it  out  of  the  Statute 
of  Frauds.    Murphy  v.  Whitney, 

541 

HEALTH. 

1.  It  seemSt  the  rule  that  whoever, 
in  abating  an  alleged  nuisance, 
destroys  or  injures  private  prop- 
erty, or  interferes  with  private 
rights,  whether  he  be  a  public 
officer  or  private  person,  save  when 
he  acts  under  the  judgment  or 
order  of  a  court  having  jurisdic- 
tion, acts  at  his  peril,  applies  to 
boards  of  health  acting  under 
authority  of  the  general  act  (Chap. 
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270,  Laws  of  1885)  for  the  preser- 
vation of  the  public  health.  Peo- 
jple  ex  rel,  v.  Axird  of  Health.       1 

2.  The  determination  of  a  board  of 
health,  acting  under  said  statute, 
that  a  nuisance  exists,  is  not  final 
and  conclusive  upon  the  owner  of 
premises  upon  which  it  is.  alleged 
to  exist.  Id. 

8.  The  board  has  no  j  urisdiction  to 
make  an  ordinance  directing  the 
abatement  of  an  alleged  nuisance 
unless  there  be  in  fact  a  nuisance, 
and  w^hile  it  seems  the  order  may 
be  presumptively  valid  until  ques- 
tioned or  assailed,  when  so  ques- 
tioned, either  by  action  brought 
by  the  owner  oi  the  property  to 
restrain  the  destruction  of  prop- 
erty, or  to  recover  damages  against 
those  engaged  in  the  abatement, 
if  he  can  show  that  the  nuisance 
did  not  in  fact  exist  he  is  entitled 
to  judgment,  notwithstanding  the 
ordinance.  Id. 

4.  Such  a  board  is  not  required, 
under  said  act,  to  give  any  person 
a  hearing  before  exercising  its 
jurisdiction,  and  it  is  not  required 
to  and  lias  no  power  to  call  and 
swear  witnesses,  but  may  act  upon 
its  own  inspection  and  knowledge. 

Id. 

5.  The  determination,  therefore,  of 
a  board  of  health  as  to  the  exist- 
ence of  a  nuisance  is  not  review- 
able by  certiorari.  Id. 

^,  Accordingly  Wrf,  where  the  board 
of  health  of  the  dty  of  Yonkers, 
to  which,  by  the  charter  of  the  city 
(S  2,  tit.  9,  chap.  184,  Ljiws  of 
1881),  is  given  power  to  abate 
public  nuisances  and  all  the  pow- 
ers conferred  upon  boards  of 
health  in  cities  by  any  general 
law,  passed  an  ordinance  declaring 
certain  dams  within  the  corporate 
limits  to  be  nuisances,  and  direct- 
ing their  abatement,  that  said 
orainance  was  not  reviewable  by' 
certiorari.  Id. 

7.  It  teems,  that  if  there  be  a  doubt 
as  to  whether  property  condemned 
by  a  board  of  health  as  a  nuisiince 
is  such  in  fact  it  should  proceed 


by  action  to  restrain  or  abate  the 
nuisance.  Id, 

8.  In  an  action  to  recover  the  penalty 
imposed  by  the  sanitary  code  of 
the  city  of  Yonkers,  for 'the  main- 
tai nance  of  a  nuisance,  the  original 
draft  of  the  code  which  was  be- 
fore the  board  of  health  of  the 
city  was  not  produced,  it  havinjo: 
been  destroyed  in  the  process  of 
publication."  Plaintiff  produced 
the  proofs  of  publication  filed  in 
the  office  of  the  board,  which  con- 
tained a  complete  copy  of  the  code, 
as  adopted  and  published,  with 
the  signature  of  the  secrretary  of 
the  board.  It  was  also  shown 
that  the  code  as  published  was 
correctly  printed  in  a  volume  pro- 
duced, at  the  end  of  which  ap- 
peared the  statement,  signed  by 
the  secretary,  that  the  same  was 
adopted  by  the  board  at  a  date 
stated.  Jleld,  that  the  evidence 
authorized  a  finding  that  the  board 
established  the  code;  and  that  the 
same  was  duly  subscribed  by  its 
secretary  and  was  duly  adopted, 
approved  and  published.  JBoard 
of  IleaUJi  V.  Copcutt.  12 

9.  Also,  7ield.  that  under  the  pro- 
visions of  the  charter  of  said  city 
(§  2,  tit.  9,  chap.  184,  Laws  of  1881) 
giving  to  its  board  of  health  all 
the  powers  then  or  thereafter  con- 
ferred upon  such  boards  by  any 
general  law,  and  under  the  general 
act  for  the  preservation  of  the 
public  health  (Chap.  270,  Laws  of 
1886),  the  said  board  of  health 
had  power  to  pass  a  general  ordi- 
nance against  the  maintainance 
of  public  nuisances  and  to  impose 
a  penalty  for  its  violation,  to  be 
recovered  by  action  brought  by 
the  board  ;  also  that  the  said  city 
is  not  exempted  from  the  opera- 
tion of  the  general  law  by  the 
terms  thereof.  Id, 

10.  The  complaint  alleged,  in  sub- 
stance, that  defendant  maintained 
a  dam  and  pond  in  said  city  in 
such  a  condition  as  to  be  dangerous 
to  public  health,  and  to  render  the 
air  and  water  unwholesome,  and 
continues  to  support  and  retain  the 
same  in  that  condition.  The  court 
found,  upon  sufiScient  evidence, 
that  the  waters  of  the  pond  are 
stagnant  and  filled  with  decom- 
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posed  and  decomposing  vegetable 
matter,  that  when  the  waters  are 
drawn  down  and  the  sides  and  bed 
of  the  pond  exposed,  noxious  and 
poisonoi^s  exhalations  arise,  dan- 
gerous to  h'fe  and  health.  Held, 
that  a  finding  was  justified  that  the 
pond  and  dam  were  a  public  nui- 
sance ;  also,  that  the  fact  that  the 
dam  and  pond  had  been  so  main- 
tained many  years  did  not  sustain 
a  plea  of  the  Statute  of  Limitations. 

Id. 

11.  The  dam  had  been  partially  torn 
down,  pursuant  to  a  warrant  is- 
sued by  the  board.  That  body 
passed  an  ordinance  reciting  that 
defendant  had  threatened  to  and 
was  about  to  rebuild  the  dam,  and 
ordering  him  to  refrain  from  re- 
building, and  to  remove  all  ob- 
structions to  the  fiow  of  the  water. 
It  ap))cared  that  defendant  had  at 
that  time  begun  to  rebuild,  and  so 
had  obstructed  the  fiow  of  the 
water.  Defendant  refused  to  com- 
ply with  the  ordinance  Held,  that 
the  facts  justified  a  recovery  of  the 
penalty  fixed  by  the  sanitary  code, 
and  also  a  judgment  restraining 
defendant  from  rebuilding  the 
dam.  Id. 

Id.  Also,  held,  that  the  fact  that  the 
ordinance  was  passed  without  no- 
tice to  defendant,  and  an  opportu- 
nity to  be  heard,  did  not  invalidate 
it ;  that  no  notice  or  hearing  was 
necessary.  Id. 

18.  Defendant  claimed  that  the  grant- 
ing of  an  injunction  was  improper, 
b^use  when  the  dam  was  built 
the  stream  was  clear,  and  water 
pure,  and  that  its  pollution  was 
caused  by  the  acts  of  others.  Held, 
untenable,  both  because  it  ap- 
peared and  was  found  that  defend- 
ant participated  in  the  acts  creat- 
ing the  nuisance,  and  as  the  dam 
and  pond  were  his  property,  it  was 
his  duty  to  keep  them  clean  and 
safe,  or  to  dispense  with  them  if 
he  could  not,  upon  receiving,  as  it 
appeared  that  he  had,  a  proper  offi- 
cial request  so  to  do;  that  he  hav- 
ing for  a  year  after  receiving  an 
order  to  clean  the  pond  neglected 
and  refused  so  to  do,  the  board  was 
not  required  to  clean  it,  and  the 
dam  having  been  destroyed,  it  was 
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entitled  to  an  injunction  restrain* 
ing  its  rebuilding.  Id. 

HEIRS  AND  NEXT  OF  KIN. 

1.  In  1888  O.,  as  committee  of  P.,  a 
lunatic,  commenced  an  action 
against  an  elevated  railroad  com- 
pany to  restrain  it  from  operating 
Its  road  upon  a  street  in  front  of 
real  estate  belonging  to  P.  Judg- 
ment was  rendered  therein  grant- 
ing the  relief  sought,  unless  the 
company  should  tender  the  com- 
mittee |4,000,  and  receive  a  deed 
or  release  of  the  easements  in  the 
street.  An  order  of  the  court 
having  been  obtained  on  applica- 
tion of  O.,  authorizing  him  to 
execute  the  conveyance,  he  did 
so,  and  received  the  money. 
Thereafter  P.  died  intestate,  un- 
married and  leaving  no  descend- 
ants. In  an  action  brought  by 
the  administrators  of  the  estate 
of  P.  to  determine  as  between 
the  heirs  at  law  and  next  of  kin 
who  were  entitled  to  the  money, 
held,  that  the  money  retained  the 
character  of  real  estate,  and  so 
that  the  heirs  were  entitled  thereto. 
(Code  Civ.  Pro.  §  2369.)  Fbrd  v, 
Livingston.  162 

2.  Plaintiffs  claimed  that  the  pro- 
ceedings instituted  by  the  com- 
mittee for  the  sale  w^ere  invalid. 
Held,  that  plaintiffs  were  not  in 
a  position  to  raise  the  question ; 
that  as  the  heirs,  who  were  only 
interested,  made  no  objection, 
but  claimed  the  proceeds,  they 
thereby  ratified  the  sale,  and  upon 
acceptance  of  the  proceeds  would 
be  estopped  from  denying  its 
validity;  and  that  in  any  event 
plaintiffs  had  no  interest  in  the 
fund,  or  right  to  interfere.        Id, 

HUSBAND  AND  WIFE. 

Where  a  written  confidential  com- 
munication between  a  husband 
and  wife  is  given  to  a  third  per- 
son by  the  one  to  whom  it  was  ad- 
dressed, and  is  thus  made  public, 
the  protection  given  by  the  statute 
to  such  a  communication  is 
waived;  it  may  be  treatiMl  like 
any  other  communication  and  put 
in  evidence,  if  otherwise  admissi* 
ble.    People  v.  Hayea.  484 
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INDICTMENT. 

1.  While  an  indictment  may  be  sup- 
ported by  inferences  from  facts 
proved  which  imply  the  existence 
of  the  principal  fact  constituting 
the  offense,  that  fact  must  be 
charged.  It  is  not  sufficient  to 
allege  in  the  indictment  the  facts 
from  which  such  inferences  may 
be  drawn.     People  v.  Albaw.     130 

3.  An  indictment  under  the  pro- 
vision of  the  Penal  Code  in  rela- 
tion to  *•  Advertising  Counterfeit 
Money  "  (§  627).  charged,  in  sub- 
8tance»  that  the  defendant  aided 
and  abetted  a  scheme  for  offering 
for  sale  or  exchange  "  green 
goods  "  by  means  of  circulars  and 
letters,  and  thereby  C.  and  H. 
were  induced  to  come  to  Pou^h- 
keepsie  in  this  state  to  deal  with 
him ;  that  defendant  there  stated 
to  them  that  there  was  a  person  in 
New  York,  who  had  $100,000  like 
a  one-dollar  greenback  ;  that  de- 
fendant showed  C.  the  good  one- 
dollar  note  and  told  him  he  could 
exchange  $100  of  his  money  for 
11,000  of  that  person's  money, 
which  was  as  good  as  the  one-dol- 
lar bill  shown;  that  defendant 
asked  said  C.  to  go  to  New  York 
with  him  to  get  said  money,  which 
defendant  "  called  and  designated 
as  goods."  There  was  no  aver- 
ment that  said  scheme  was  to  sell 
or  exchange,  or  to  offer  to  ex- 
change, "counterfeit"  money,  or 
what  purported  to  be  such.  Held, 
that  the  indictment  was  fatally 

.     defective.  Id. 

8.  Under  the  provisions  of  the  Code 
of  Criminal  Procedure  (g§  278, 
279)  providing  that  an  indict- 
ment "  must  charge  but  one  crime 
and  in  one  form,"  but  that  "the 
crime  may  be  charged  in  separate 
counts  to  have  been  committed  in 
a  different  manner  and  by  different 
means,"  an  indictment  is  proper 
which  sets  forth  in  separate 
counts  two  or  more  offenses  of  the 
same  nature,  based  upon  the  same 
or  a  continuous  set  of  facts, 
either  of  which  offenses  make  the 
accused  guilty  of  the  same  crime. 
People  V.  Adler.  331 

4.  An  indictment  contained  two 
counts,  one  charging  the  forging 


by  defendant  of  a  written  instru- 
ment set  forth,  which  purported 
to  be  the  act  of  another,  the  other 
the  uttering  on  the  same  dat^  and 
at  the  same  place  of  the  instru- 
ment so  set  forth.  On  demurrer 
to  the  indictment,  hM,  that  as,  by 
the  Penal  Code,  it  is  provided 
(§511)  that  a  person  is  guilty  of 
forgery  in  the  second  degree,  who 
forges  an  instrument  in  writing 
purporting  to  be  the  act  of 
another,  and  (§  521)  tliat  a  person 
who  utters  a  forged  instrument  or 
writing,  the  forging  of  which  is 
punishable  as  forgery,  is  guilty  of 
for^ei^  in  the  same  degree  as  if 
he  nad  forged  the  same,  the  in- 
dictment simply  charged  in  sepa- 
rate counts  the  commission  of  the 
same  crime  in  a  different  manner, 
and  so  was  not  within  the  inhibi- 
tion of  said  provisions  of  the  Code; 
and  that  the  demurrer  was  prop- 
erly overruled.  Id, 


INJUNCTION. 

In  an  action  to  restrain  defendant 
from  the  use  of  its  corpoimte 
name,  on  the  ground  that  it  so 
closely  resembled  that  of  plaintiff 
as  to  be  calculated  to  deceive  the 
public,  these  facts  appeared : 
Plaintiff  was  incorporated  March 
1,  1890,  under  the  General  Manu- 
facturing Act  rChap.  40,  Laws  of 
1848).  with  a  capital  of  $5,000, 
but  half  of  which  was  ever  paid 
in,  and  it  never  actually  engaged 
in  any  business.  Defendant  was 
incorporated  under  the  Business 
Corporation  Act  (Chap.  611,  Laws 
of  1875),  April  1,  1890;  its  cor- 
porate name  was  selected  in  Jan- 
uary, 1890 ;  its  capital  was 
$300,000,  all  of  which  was  paid  in, 
and  it  commenced  business  imme- 
diately after  its  incorporation.  The 
corporators  had  no  knowledge  of 
the  use  of  the  word  *  •  Hygeia  "  by 
any  other  ice  companv  until  after 
its  business  was  in  full  operation. 
There  was  no  finding  or  sufficient 
proof  tliat  any  one  was  deceived 
by  the  use  of  the  name.  Heldy 
that  plaintiff  had  no  absolute  right 
to  the  aid  of  the  equitable  powere 
of  the  court,  but  it  might  be 
withheld  in  the  exercise  of  a  sound 
discretion  ;  and  that  under  the  cir- 
cumstances it   was  properly  de- 
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nied. 
r.  H.  L 


TT.  7.   Oo,  T.  K, 
94 


When  tT^unetum    proper  to 

reatrain  the  rei^uilding  of  a  dam 
which  has  constituted  a  puUic  nui- 
9anee, 

tiee  Board  oflleaUh  v.  Copcutt,    12 

INSANE  PERSONS. 

1.  In  1888  O.,  as  committee  of  P.,  a 
lunatic,  commenced  an  action 
against  an  elevated  railroad  com- 
pany to  restrain  it  from  operating 
its  road  upon  a  street  in  front  of 
real  estate  belonnng  to  P  Judg- 
ment was  entered  therein  granting 
the  relief  sought,  unless  the  com- 
pany should  tender  the  committee 
$4,000,  and  receive  a  deed  or  re- 
lease of  the  easements  in  the 
street.  An  order  of  the  court 
having  heen  obtained  on  applica- 
tion of  O.,  authorizing  him  to 
•execute  the  conveyance,  he  did  so, 
and  received  the  money.  There- 
after P.  died  intestate,  unmarried 
and  leaving  no  descendants.  In 
an  action  brought  by  the  adminis- 
trators of  the  estate  of  P.  to  de- 
termine as  between  the  heirs  at 
law  and  next  of  kin  who  were  en- 
titled to  the  money,  Jieldy  that  the 
money  retained  the  character  of 
real  estate,  and  so  that  the  heirs 
were  entitled  thereto.  (Code  Civ. 
Pro.  §  2B59.)    Ford  v.  Livingston. 

162 

12.  Plaintiffs  claimed  that  the  pro- 
ceedings instituted  by  the  com- 
mittee for  the  sale  were  invalid. 
tiM,  that  plaintiffs  were  not  in  a 
position  to  raise  the  question ;  that 
as  the  heirs,  who  were  only  in- 
terested, made  no  objection,  but 
claimed  the  proceeds,  they  thereby 
ratilled  tbosale,  and  upon  accept- 
ance of  the  proceeds  would  be  es- 
topped from  denying  its  vahdity ; 
and  that  in  any  event  plaintiffs 
had  no  interest  in  the  fund,  or 
right  to  interfere.  Id. 

INSOLVEJiT    CORPORATIONS. 

An  assignment  for  the  benefit  of 
creditors,  made  in  this  state  by  an 
insolvcit  foreign  corporation, 
valid  under  the  law  of  its  domi- 
cile, will  be  recognized  as  valid 
here.    Vanderpoel  v.  Oorman.   563 


INSURAlJCE  (ACCIDENT). 

1.  An  accident  insurance  certificate 
Issued  by  defendant  to  T.,  plain- 
tiff's intestate,  contained  a  condi- 
tion to  the  effect  that  notice  of  an 
accident  for  which  a  claim  is  to  be 
made  must  be  given  in  writing 
"with  full  particulars  of  the  ac- 
cident and  injury,"  and  that  fail- 
ure to  give  such  notice  would  in- 
validate all  claims  under  the  cer- 
tificate. In  an  action  upon  the 
certificate  it  appeared  T.  was 
killed  by  the  fall  of  a  building  in 
which  was  his  place  of  business; 
his  body  was  not  found  until  three 
days  after  the  accident,  and  up  to 
that  time  it  was  not  known  that 
he  was  dead.  The  required  notice 
was  served  more  than  ten  days 
after  the  accident,  but  within  ten 
days  after  discovery  of  the  body, 
Ilkd,  that  there  was  a  sufficient 
compliance  with  the  condition; 
that  the  intent  of  the  contract 
was  that  notice  should  be  given 
when  and  after  the  manner  of 
death  became  known  to  the  party 
required  to  act,  and  so  that  the 
time  began  to  run  from  the  date 
of  the  discovery  of  the  body. 
Trippe  v.  Prondent  Fund  Society. 

2.  The  notice  served  was  retained 
by  defendant  without  objection; 
forty  days  thereafter,  upon  writ- 
ten application,  defendant  fur- 
nished the  neces.«?ary  blanks  for 
proofs  of  loss,  which  proofs  were 
made  and  forwarded  to  defendant 
and  were  retained  by  it  without 
objection;  more  than  five  nionths 
thereafter  defendant  called  for 
further  information.  IleUly  that 
conceding  the  notice  was  not 
served  in  time,  the  condition  was 
waived.  Id. 


INSURANCE  (LIFE). 

1.  Defendant  issued  a  policy  of  in- 
surance upon  the  life  of  C., 
plaintiff's  intestate,  the  sum  in- 
sured to  be  pjnid  at  death,  or  in 
twenty  years,  if  C.  was  then  liv- 
ing. 'The  policy  provided  that  if 
any  premium  was  not  paid  when 
due,  and  a  receipt  given  therefor, 
the  policy  should  cease,  Mnd  that 
"no  agent  or  other  person  can 
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alter,  modify  or  waive  any  of  the 
terms  or  conditions."  Each  re- 
newal receipt  contained  also  a 
clause  declaring  that  no  agent  has 
power  to  waive  or  postpone  pay- 
ment of  premiums,  or  to  accept 
them  after  due  date.  In  an  action 
*  upon  the  policv  it  appeared  that 
the  insured  failed  to  pay  a  year's 

Sremium  when  due ;  he  gave  to 
efendant's  general  agents  a  six 
months'  note  for  the  amount, 
which  they  accepted,  withhold- 
ing, however,  the  renewal  receipt. 
A  few  days  before  the  note  fell 
due  C.  wrote  to  the  agents  that  he 
was  unable  to  pay  it,  and  re- 
quested its  renewal;  said  agents 
replied  decUuing  to  accept  a  note 
further  extending  the  time,  but 
stating  they  would  hold  the  re- 
newal OS  long  as  possible ;  that 
they  might  be  required  to  return 
it  any  day  to  the  home  office  for 
cancellation.  The  note  was  not 
paid  at  maturity,  and  shortly  after 
the  insured  died.  It  appeared  that 
in  many  cases  the  said  agents  had 
accepted  notes  for  premiums,  but 
there  was  no  evidence  that  de- 
fendant knew  of  any  such  notes. 
It  did  app^r  that  a  custom  had 
grown  up  in  the  agents'  office  to 
accept  payments  of  premiums 
after  they  fell  due,  which  custom 
had  been  sanctioned  by  defendant, 
but  the  custom  only  existed  in 
cases  where  the  insured  were  in 
good  health  at  the  time  of  pay- 
ment. Ileld^  that,  conceding  the 
custom  so  far  inured  to  the  benefit 
of  the  insured  as  to  justify  a 
holding  that  the  extension  of  time 
granted  was  within  the  implied 
])ower  of  the  agents,  and  that  they 
could  accept  payment  after  de- 
fault, provided  the  conditions  were 
not  changed  by  an  alteration  in 
the  health  of  the  insured,  this  did 
not  authorize  the  recovery ;  that 
the  insured,  after  default  and  un- 
til payment,  took  the  chances  of 
life,  and  of  the  exercise  by  the 
agents  of  a  conditional  authority. 
Conway  v.  Phanix  M,  L,  Ins.  Co, 

79 

2.  The  notice  required  by  statute 
(Chap.  841,  Laws  of  187«,  chap. 
321,  Laws  of  1877)  was  served 
upon  C.  before  the  premium  be- 
came due.  Held,  that  no  further 
notice  was  required.  Id. 


8.  A  policy  of  insurance  upon  the 
life  of  a  decedent,  held  by  him  at 
the  time  of  his  death,  payable  to 
his  executors,  administrators  and 
assigns,  or  to  his  personal  repre- 
sentatives, is  property  owned  by 
liim  at  his  death  witmn  the  mean- 
ing of  the  Collateral  Inheritance 
Act  of  1887  (Chap.  718,  Laws  of 
1887),  and  so  under  that  act  is  sub- 
ject to  appraisal  for  the  purpose 
of  taxation  under  it.  InreKttoed- 
ler.  377 

4.  An  assignment  executed  by  a 
married  woman  during  her  hus- 
band's life  and  prior  to  the  ena- 
bling act  of  1879  (Chap.  248,  Laws 
of  1879)  of  a  policy  of  insurance 
issued  pursuant  to  the  act  of  1840 
(Chap.  80,  Laws  of  1840)  upon  the 
life  of  her  husband  for  her  benefit 
is  void.     Miller  v.  CampbdL    457 

5.  The  question  as  to  its  validity  is 
not  affected  by  the  fact  that  the 
policy  was  issued  by  an  insurance 
company  of  anoUier  state,  al- 
though the  laws  of  that  state  may 
authorize    such   an   assignment. 

Id. 

6.  The  contract  between  the  cor- 
poration and  the  assured,  it  ieemi, 
would  be  governed  bv  the  laws  of 
the  state  of  its  origin,  out  the  valid- 
ity of  the  assignment  depends 
upon  the  capacity  of  the  assignor 
to  make  it  under  the  laws  of  this 
state.  Id. 


7.  Where,  however,  an  endowment 
policy  upon  the  life  of  the  hus- 
band for  her  benefit  was,  prior  to 
1879,  assigned  by  the  huslmnd  and 
the  wife,  which  policy  provided 
that  in  case  the  husband  survived 
the  term  of  fifteen  years,  the  sum 
insured  should  be  paid  to  him, 
and  the  husband  survived  the 
policy  period,  held,  that  the  inter- 
est of  the  wife  ceased  upon  the 
expiration  of  that  period,  and  the 
whole  interest  vested  in  the  hus- 
band, and  by  his  assignment  was 
transferred  to  his  assignee.        Id. 

INTEREST. 

1.  In  an  action  to  recover  hack  part 
of  the  purchase  price  paid  down 
on  the  purchase    of  real  estate. 
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defendant's  title  to  which  was 
defective,  plaintiff  demanded  in 
his  complaint  that  the  money  so 
paid  be  deposited  in  court,  sub- 
lect  to  its  order.  It  was  deposits 
by  defendant  with  a  trust  com- 
pany to  draw  interest  at  three 
per  cent.  Plaintiff  obtained  an 
order  in  the  action,  directing  that 
the  moneys  remain  on  deposit 
until  further  order,  and  restrain- 
ing the  company  from  making 
any  payment,  transfer  or  disposi- 
tion thereof.  Bv  the  judgment 
plaintiff  was  allowed  interest  at 
the  legal  rate,  and  defendant  was 
directed  to  draw  his  check  in 
favor  of  plaintiff  for  the  sum  so 
deposited,  with  accrued  interest, 
to  apply  on  the  judgment.  Udd, 
that  the  order  directing  the  money 
to  remain  on  deposit  was  the  equiv- 
alent of  a  payment  into  court; 
that  plaintin  having  made  claim 
to  the  fund  and  having  restrained 
defendant  from  using  it  any  way 
except  leaving  it  on  deposit,  was 
not  entitled  to  recover  any  greater 
rate  of  interest  than  the  money 
earned.     Warren  v.  Banning,  227 

2l  Except  where  there  is  a  loss  of 
interest  by  a  failure  of  a  trustee 
to  make  an  authorized  invest- 
ment, he  may  not  be  made  liable 
for  interest  not  earned,  and 
which  could  not  have  been 
earned  by  the  exercise  of  vigi- 
lance, unless  there  has  been  a 
misappropriation  by  him  of  the 
trust  fund  or  some  misfeasance 
equivalent  to  it.    In  re  Barnes. 

468 

8.  In  an  action  for  the  conversion  of 
certain  bonds  which  bore  interest 
at  the  rate  of  four  per  cent,  judg- 
ment was  rendered  for  the  value 
of  the  bonds,  and  interest  at  four 
per  cent  from  the  time  of  demand  ; 
this  was  modified  by  the  General 
Term  by  an  allowance  of  six  per 
cent  interest.  Held,  no  error; 
that  plaintiff  was  entitled  to  law- 
ful interest  on  the  value  of  the 
bonds  as  damages  for  their  un- 
lawful detention.  Gavin  v.  De 
Miranda,  474 

When  payment  of  legacy  not 

unduly  postponed  legatee  not  entitled 
to  iTiterest. 

See  In  re  Hodgman,  421 


\ When  trustee  who  hoe  de- 
posited income  of  trust  fufid  in  his 
private  bank  account  not  chargeable 
with  interest. 

See  In  re  Niesmith.  600 

JUDGMENT. 

Where  a  power  to  sell  real  estate  is 
given  to  executors  after  the  expi- 
ration of  a  life  estate,  or  when  the 
youngest  child  becomes  of  age, 
with  a  direction  to  divide  the  pro- 
ceeds equally  among  the  testator's 
legal  heirs,  the  heirs  take  the  fee 
of  the  remainder  subject  to  the 
execution  of  the  power  of  sale;  and 
upon  the  recovery  of  a  judgment 
against  one  of  them  before  the  time 
arrives  when  the  power  can  be  exe- 
cuted, the  judgment  creditor  ac- 
quires a  lien  upon  tlie  heir's  inter- 
est in  the  land,  which  follows  and 
attaches  to  his  interest  in  the  pro- 
ceeds, when  a  sale  is  had  imder  the 
power.     Sayles  v.  Best,  368 

JURISDICTION. 

1.  Courts  liave  power  in  a  proper 
case  to  apportion  as  between  a  life 
interest  and  remaindermen  the 
proceeds  of  a  sale  covering  both 
interests.  Dyett  v.  Central  Trust 
Co.  54 

2.  Under  the  act  of  1885  (Chap.  880, 
Laws  of  1885),  conferring  upon 
the  Supreme  Court  and  its  justices 
the  jurisdiction  conferrea  upon 
County  Courts  and  county  judges 
by  the  €teneral  Assignment  Act 
(Chap.  466.  Laws  of  1877),  and  the 
amendments  thereto,  the  Supreme 
Court  has  concurrent  jurisdiction 
with  the  County  Court  of  an  ac- 
tion to  compel  an  assignee  for  the 
benefit  of  creditors  to  account. 
Mills  V.  Ilusson.  99 

3.  While,  as  a  general  rule,  an  ac- 
tion for  injuries  to  real  estate  must 
be  brought  in  the  forum  rei  sitai, 
the  Supreme  Court  of  this  state  is 
not  prohibited  from  entertaining 
an  action  to  recover  damages  for 
injuries  to  real  property  in  another 
state;  and  where  it  acquires  jur- 
isdiction of  the  parties  and  defend- 
ant appears,  answers  and  goes  to 
trial  without  objecting  to  the  au- 
thority of  the  court  to  hear  the 
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cause,  the  judgment  rendered 
therein  will  be  neither  void  nor 
voidable  for  want  of  jurisdiction, 
but  will  be  binding  and  conclusive 
upon  the  parties.  SetUenU  v 
Ladew,  468 

4.  As  by  the  act  creating  the  Board 
of  Claims  (Chap  205,  Laws  of 
1883)  the  jurisdiction  of  said  board 
is  the  same  as  that  of  the  Canal 
Appraisers,  under  the  act  of  1870 
(Chap.  831,  Laws  of  1870),  and  as 
by  that  act  it  is  provided  tliat  its 
provisions  ''shall  not  extend  to 
claims  arising  from  damages  re- 
sulting from  the  navigation  of  the 
canals,"  the  state  is  not  liable  for 
and  the  board  has  no  jurisdiction 
over  such  a  claim.  Locke  v.  The 
State.  480 

JURY. 

1.  "Where,  upon  a  criminal  trial,  a 
juror  was  challenged  by  the  de- 
fense for  cause,  and  the  challenge 
being  overruled,  the  juror  was 
excluded  upon  a  peremptory  chal- 
lenge, and  it  appeared  that  when 
the  panel  was  full,  all  of  defend- 
ant's peremptory  challenges  were 
not  exhausted,  held,  that,  as  de- 
fendant was  not  Imnned  by  any 
error  on  the  part  of  the  court  in 
overruling  the  cliallenge  for  cause, 
if  there  was  such  error,  it  was  not 
a  ground  for  reversal.  People  v. 
Larubia,  87 

2.  It  seems  that  if  defendant  had 
omitted  to  challenge  peremptorily 
and  the  juror  had  sat  in  the  case, 
the  exceptions  growing  out  of  the 
challenge  for  cause  would  have 
been  here  for  review.  Id. 


LACHES. 

When  long  delay  on  the  part 

of  the  beneficiary  in  seeking  to  set 
aside  a  transfer  of  a  trust  estate  to 
the  trustee,  will  prevent  the  former 
from  availing  himself  of  the  equitable 
rule  raising  a  presumption  of  fraud 
or  undue  influence  against  the  latter. 

See  Qeyer  v.  Snyder.  394 

LANDLORD  AND  TENANT. 

1.  Where  a  lessor  of  premises  knows 
or  intends  that  they  will  or  may 


be  used  for  unlawful  purposes  the 
lease  is  void,  and  the  obligation  of 
the  lessee  to  pay  rent  will  not  be 
enforced  by  the  court.  Ernst  v, 
Crosby.  364 

2.  Plaintiil  purchased  certain  prem- 
ises in  New  York  city,  subject  to 
a  lease  to  M  ,  defendant's  intes- 
tate. The  premises  had  been, 
prior  to,  and  were  at  the  time  of 
the  execution  of  the  lease,  used 
for  purposes  of  prostitution,  of 
which  fact  the  lessor  had  knowl- 
edge. Plaintiff  had  promised  to 
execute  a  new  lease  to  the  occu- 
pants but  refused  to  give  them  a 
lease,  and  executed  one  to  M.  By 
the  terms  of  the  leaee  the  house 
was  to  be  "used  as  a  dwelling 
house  only,"  and  it  was  provided 
that  the  lessee  would  ''obey  all 
lawful  orders"  of  the  departments 
of  the  city  government.  The 
occupants  remainc<i  in  possession 
and  continued  to  use  the  premises 
for  the  same  immoral  purposes, 
and  the  lessor,  plaintiff's  grantor, 
collected  the  rent  of  them.  Plain- 
tiff bought  in  ignorance  of  the 
character  of  the  occupation.  Held, 
that  the  circumstances  were  such 
as  to  warrant  a  finding  that  plain- 
tiffs grantor  was  party  to  a  plan 
for  continuing  the  unlawful  use 
of  the  premises  through  the  new 
lease,  but  in  such  wise  as  not  to 
imperil  its  validity,  and  that  the 
lease  to  M.  was  but  a  cover ;  that 
plaintiff  had  the  opportunity  to 
ascertain  as  to  the  use  of  the 
premises,  and  if  he  did  not  do  so, 
or  have  resort  to  the  rights  givea 
him  by  law,  he  was  not  entitled 
to  an  enforcement  of  the  lease.   Id. 

See  Lease. 


LAW  OF  PLACE. 
See  Conflict  op  Laws. 

LAW  STUDENTS. 

Court  will  not  grant  leave  t^ 

law  student  to  file  nunc  pw  tune 
regents^  certifiMie  required  by  its  rules 
in  reference  to  admimon  of  attom^s 
{rule  4,  stdxi.  3). 

See  In  re  Mason  (Mem.).  658 
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LEASE. 

1.  In  1849  B.,  defendants'  testator, 
received  a  lease  of  certain  lands 
bordering  upon  and  under  water 
in  the  city  of  New  York  for 
twenty -one  years,  which  lands 
were  to  be  improved  and  reclaimed 
by  the  lessee.  The  lease  contained 
a  covenant  for  a  renewal;  the 
second  lease  also  to  contain  a 
covenant  for  renewal,  the  lessors, 
however,  to  have  the  option  at  the 
termination  of  the  second  term  to 
pay  the  value  of  the  buildings 
on  the  demised  premises  instead 
of  executing  a  third  lease.  In 
1851  B.  executed  to  R  and  W.  a 
sub-lease  of  a  portion  of  the  prem- 
ises for  nineteen  years,  to  expire 
with  the  original  lease.  The  sub- 
lease provided  that  at  its  expira- 
tion B.  should  gnmt  a  new  lease 
for  a  further  term  of  twenty-one 
years,  to  contain  like  conditions  as 
the  former,  except  the  covenant 
of  renewal,  instead  of  which 
should  be  inserted  an  optional 
covenant  as  above  stated.  At  the 
end  of  the  sub -lease  was  a  pro- 
vision to  the  effect  that  if  B.'s 
lessor  should  at  any  time  grant  to 
him  any  rights  or  privileges  in 
rcganl  to  renewal  or  to  the  use 
and  enjo^rment  of  the  premises, 
that  the  rights  and  privileges  so 

granted  should  inure  to  the  benc- 
t  of  his  lessees.  In  1870  B.  exe- 
cuted a  new  sub-lease  to  R.  and 
W.,  containing  a  covenant  for  pay- 
ment of  the  value  of  the  buildmgs 
or  the  granting  of  a  new  lease  for 
a  further  term  "if  the  party  of 
the  first  part  (B.)  shall  elect  to 
grant  the  same."  The  last  clause 
of  the  new  lease  was  the  same  as 
that  in  the  first  one  above  referred 
to.  In  1891  defendants,  as  the  suc- 
cessors in  interest  of  B.,  received 
a  new  lease  for  twenty -one  years, 
but  refused  to  grant  a  new  sub- 
lease, claiming  the  right  to  an 
option  to  pay  for  the  buildings. 
In  an  action  to  compel  the  exe- 
cution of  such  sub- lease,  held, 
that  the  last  clause  in  the  sub-lease 
was  designed  to  qualify  the 
option  ;  that  it  was  the  intent  of 
B.  to  give  to  his  lessees  the  same 
advantages  and  opportunities  he 
possessed  or  should  acquire,  and 
practically  substituted  them  in  his 
place  as  to  that  portion  of  the  land 


covered  by  the  sub-lease,  and  de- 
fendants, having  obtained  the 
^nt  of  another  term,  had  no 
right  to  elect  to  terminate  the 
sub-letting;  and  so.  that  plaintiffs 
were  entitled  to  the  relief  sought. 
Bobiinoii  V.  Beard,  107 

2.  Plaintiff  in  April,  1890,  leased  to 
defendants  McG.  &  G.  a  brick 
yard,  for  a  term  of  years,  with  the 
privilege  of  taking  clay  and  sand 
for  the  manufacture  of  brick  from 
adjoining  lands,  the  lessees  to  pay 
quarterly  fifty  cents  per  1,000  for 
all  brick  manufactured,  which 
were  to  be  not  less  than  an  amount 
stated  ;  the  first  quarter's  rent  to 
fall  due  July  1,  1890.  The  lease 
proNided  that  after  the  first  quar- 
ter the  lessees  should  keep  upon 
the  yard  brick  sufticient  to  pay 
one  quarter's  rent ;  if  rent  was  not 
paid,  plaintiff  could  either  re-enter 
or  might  take  from  the  yard  and 
sell  at  market  prices  suflfldent 
brick  to  pay  rent  due.  Said  les- 
sees paid  the  rent  due  October  1, 
1890,  and  in  that  month  executed 
to  defendant  S.  a  chattel  mortgage 
to  secure  money  loaned,  upoii  all 
the  brick  in  the  yard.  S.  paid  the 
rent  falling  due  January  1,  1890, 
and  in  that  month  took  possession 
and  sold  the  brick,  he  becoming 
the  purchast^-r.  In  an  action  to  re- 
strain defendant  from  removing 
from  the  yard  so  many  of  the  brick 
as  would  be  required  to  pay  the 
rent  due  April  1,  1891.  held,  that 
whatever  charge  or  lien  upon  the 
brick  the  stipulations  of  the  lease 
created,  it  was  limited  to  rent  due 
or  accruing  at  the  time  of  a  sale  ; 
that  the  chattel  mortgage  trans- 
ferred the  entire  legal  title  to  S., 
and  when  he  paid  the  rent  which 
fell  due  the  first  quarter  day  there- 
after such  cliarge  or  lien  was  dis- 
charged.      BleakUy  v.   SuUican. 

175 

3.  The  parties  stipulated  that  8. 
should  pay  the  rent  falling  due 
April  1.  1891,  if  it  should  be  le- 
gally determined  that  plaintiff 
had  a  lien  paramount  to  the  title 
of  S.  In  consideration  thereof  a 
temporary  injunction  was  dis- 
solved and  S.  permitted  to  re- 
move the  brick.  It  was  claimed 
that  plaintiff,  having  title  to  the 
materials  out  of  which  the  brick 
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was  mnde.  title  to  a  sufficient 
quantity  to  pay  one  quarter's  rent 
always  remained  in,  and  by  the 
lease  was  reserved  to  her  until  such 
rent  was  paid.  Held,  untenable; 
that  by  the  stipulation  plainti£F 
was  precluded  from  raising  that 

Suestion;  and  that  under  the  lease, 
tie  to  the  brick  was  in  the  les- 
sees. Id. 

LEGACIES. 

1.  H.  died  leaving  a  will  by  which 
he  devised  to  his  wife  certain  real 
estate  and  gave  to  her  $50,000, 
which,  the  will  stated,  "maybe 
invested  in  bank  stock.  Fort  Ed- 
ward and  Wyoming,  Iowa  and  in 
bonds,"  the  legacy  and  de%'isc  to 
be  accepted  "  in  full   ♦    ♦    ♦  for 

.  her  dower  or  thirds  which  she  may 
or  can  in  any  wise  claim  or  de- 
mand." The  legacy  was  directed 
to  be  paid  as  soon  after  the  testa- 
tor's death  *'  as  convenient "  to  his 
executors.  The  widow  was  ap- 
pointed executrix  and  three  others 
executors.  About  .sixteen  months 
after  letters  testamentary  were 
issued  the  widow  received  $50,000, 
mostly  in  the  bank  stock  referred 
to,  the  balance  in  cash,  and  she 
gave  a  receipt  "  for  the  amount  of 
the  legacy."  Upon  settlement  of 
the  account  of  the  executors  the 
widow  claimed  dividends  which 
had  been  received  by  the  execu- 
tors on  the  stock  transferred  to 
her.  Ileldy  untenable,  as  the  leg- 
acy was  not  specific  but  general. 
In  re  Hodgman,  421 

2.  Also  hM,  that  the  widow  was  not 
entitled  to  interest,  as  nothing  in 
the  case  indicated  that  the  pay- 
ment of  her  legacy  was  unauly 
postponed.  Id. 

LEGISLATION. 

1.  It  is  the  right  of  every  citizen 
interested  in  any  proposed  legis- 
lation to  employ,  and  agree  to  pay, 
an  agent  to  draft  a  bill,  and  fairly 
and  openly  to  explain  it  to  a  legis- 
lative committee  or  any  member 
of  the  legislature,  and  ask  to  have 
it  introduced;  and  a  contract  with 
the  agent  which  does  not  call  for 
more,  and  services  under  it  which 
do  not  go  further  are  not  against 
public  policy.  Chesebrough  v. 
Canover.  882 


2.  Plain tiflTs  complaint  alleged  in 
substance  that  defendant  was  in- 
teresteii  in  the  construction  of  a 
street  railroad ;  that  he  entered 
into  a  contract  with  C. .  plaintiffs 
testator,  who  had  rendered  serv- 
ices for  him  in  and  about  the 
proposed  road,  by  which  he  agreed 
that  if  C.  would  assist  him  in 
obtaining  the  rights,  privileges 
and  franchises,  and  draw  up  the 
papers,  acts  and  resolutions,  "to 
be  presented  to  parties,  to  the 
legislature  and  to  the  commom 
council  ♦  ♦  ♦  and  go  to  Al- 
bany and  use  arguments,"  he 
would  give  to  C,  when  the  road 
was  in  operation,  an  amount  speci- 
fied of  the  bonds  and  stock  of  the 
company,  for  his  services  already 
rendered  and  to  be  rendered;  that 
C.  rendered  the  ser\'ices  specified. 
Upoki  the  trial  there  was  evidence 
to  the  effect  that  C.  was  employed 
as  alleged  to  draw  bills  and  ex- 

{)lain  them  to  members  of  the 
egislature,  and  to  procure  their 
introduction  to  the  legislature;  he 
was  not  a  lobbyist,  and  had  no 
acquaintance  of  influence  witk 
any  member  of  the  legislature, 
and  it  did  not  appear  that  he  had 
any  peculiar  faciliti&s  for  procur- 
ing legislation,  or  that  he  asked 
any  member  to  vote  for  the  bills, 
or  did  any  thing  except  to  explain 
them  and'  request  their  introduc- 
tion. Htld,  that  a  verdict  for 
plaintiff  could  not  be  interfered 
with  here.  Id. 

LICENSE. 

A  licensee  of  a  right  to  use  a  pat- 
ented invention,  while  he  remains 
such,  may  not  dispute  the  validity 
of  the  patent,  and  although  he 
may  renounce  the  license  and  re- 
fuse to  further  manufacture  under 
it,  and  thereafter  manufacture  in 
hostility  thereto,  on  the  ground 
that  the  patent  is  invalid,  this  can 
only  be  done  upon  notice ;  the 
licensor  is  entitled  to  assume  that 
the  licensee  remains  such  until  the 
latter,  by  a  clear,  definite  and  un- 
equivocal notice,  emanating  from 
lawful  and  competent  authority, 
throws  off  the  protection  of  the 
license,  and  stands  admittedly  as 
an  infringer,  if  the  patent  is  valid. 
Skinner  v.  Wood  M,  dt  R,  M.  Co. 

217 
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LIENS. 

1.  Where  a  power  to  sell  real  estate 
is  given  to  executors  after  the  ex- 
piration of  a  life  estate,  or  when 
the  youngest  child  becomes  of  age, 
with  a  direction  to  divide  the  pro- 
ceeds equally  among  the  testator's 
legal  heirs,  the  heirs  take  the  fee 
of  the  remainder  subject  to  the 
execution  of  the  power  of  sale; 
and  upon  the  recovery  of  a  judg- 
ment against  one  of  them  before 
the  time  arrives  when  the  power 
can  be  executed,  the  judgment 
creditor  acquires  a  lien  upon  the 
heir's  inteit»8t  in  the  land,  which 
follows  and  attaches  to  his  interest 
in  the  proceeds  when  a  sale  is  had 
under  the  power.     tkiyle»  v.  Best. 

368 

2.  B.  dietl  in  February,  1878.  leav- 
ing a  will  by  which  he  devised  his 
homestead  farm  to  his  widow  for 
life;  upon  her  death  his  executors 
were  empowered  to  sell  the  same 
and  divide  the  proceeds  equally 
among  his  heirs.  Sai<l  executors 
were  empowered  to  rent  another 
farm  until  the  youngest  child  of 
the  testator  became  of  age,  and 
then  to  sell  and  divide  the  pro- 
ceeds as  above.  Two  judgments 
were  recovered  against  A.,  one  of 
the  testator's  sons,  in  1877  and 
1878.  In  1884  A.  executed  a  con- 
veyance of  all  his  interest  in  his 
father's  estate,  and  in  1887  exe- 
cuted another.  The  widow  died 
and  the  youngest  child  became  of 
age  in  1887.  Thereafter,  in  that 
year,  A.'s  interest  in  the* two  farms 
was  sold  upon  executions  issued 
on  said  judgments,  and  was  pur- 
chased by  the  judgment  creditor. 
In  1888  defendants,  as  executors, 
sold  both  farms  and  receive<l  the 
proceeds,  and  then  rendered  a 
final  account,  whenH>n  the  surro- 
gate entered  a  decree  adjudging 
that  A.  had  no  interest  in  the  prop- 
erty, but  that  his  grantees  were 
entitled  to  his  sliare,  which  was 
accordingly  paid  to  them.  In  an 
action  by  plaintiff,  as  assignee  of 
said  judgments  and  of  the  interest 
purchased  on  sale  under  the  exe- 
cutions, to  recover  the  share  of  A., 
it  appeared  that  one  of  the  de- 
fendants knew,  in  1879,  of  the  ex- 
istence of  the  judgments,  and  that 
plaintiff  was  not  a  party  to  the 
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proceedings  for  accounting.  Held, 
that  upon  the  death  of  B.,  A.  be- 
came seized  of  an  estate  in  remain- 
der in  an  undivided  share  of  the 
homestead  farm,  and  of  an  estate 
in  fee  in  a  similar  share  of  the 
other  farm,  subject  to  be  defeated 
bv  the  exercise  of  the  power  of 
sale  (1  R.  S.  730,  §  59);  that  the 
estate  in  both  farms  was  alienable 
(1  R.  S.  725,  §  85),  and  so  was  sub- 
jecrt  to  the  lien  of  the  judgments 
and  to  sale  under  executions 
thereon;  that  the  sales  in  execu- 
tion of  the  powers  extinguished 
the  estate  which  A.  had  in  the 
land,  and  the  rights  of  all  the  par- 
ties interested  therein  were  trans- 
ferred to  the  fund;  that  the  sale 
on  executions  made  no  change  In 
the  relative  rights  of  the  parties; 
that  plaintiff's  presence  on  the 
accounting  was  not  necessary  to 
confer  jurisdiction  upon  the  sur- 
rogate, and  his  right  or  interest  in 
the  fund  w^as  not  affected  by  the 
decree,  the  sole  effect  of  which 
was  to  discharge  the  executors 
from  further  responsibility  as  cus- 
todians, and  to  transfer  the  fund 
with  plaintiff's  lien  thereon  unim- 
paired; that  defendants  owed  no 
active  duty  to  plaintiff  beyond  the 
faithful  discharge  of  their  duties 
as  executoi*s,  and  these  were  per- 
formeil  when  they  brought  the 
fund  into  the  Surrogate's  Court 
intact,  and  disposed  of  it  in  ac- 
cordance with  the  decree,  and, 
therefore,  that  the  action  was  not 
maintainable.  Id, 

See  Foreclosure. 
Mechanic's  Lien. 
Mortgage. 
Chattel  Mortgage. 


LIMITATIONS   (STATUTE    OF). 

1.  In  the  absence  of  a  written  ac- 
knowledgment or  promise  to  take 
a  case  oui  of  the  Statute  of  Lim- 
itations, and  where  a  payment  is 
relied  upon  for  that  purpose,  to 
operate  as  such  it  must  appear  that 
the  alleged  payment  was  a  delib- 
erate act  of  the  debtor  evidencing 
or  accompanied  by  some  evidence 
of  an  intention  on  his  part  to 
thereby  acknowledge  the  existence 
of  the'debt.    Adams  v.  Olin,    150 
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2.  Where  it  is  uncertain  whether  the 
alleged  payment  was  such  in  fact 
or  was  an  independent  transaction 
between  the  Darties  not  connected 
with  the  old  aebt,  no  inference  can 
properly  be  drawn  therefrom  of 
an  admission  thereby  of  the  exist- 
ence of  that  debt.  Id. 

d.  An  account  simply  containing 
items  of  moneys  received  and  paid 
is  not  "a  mutual,  open  and  cur- 
rent account  where  there  have  been 
reciprocal  demands  between  the 
parties"  within  the  meaning  of 
those  words  as  used  in  the  pro- 
vision of  the  Statute  of  Limita- 
tions (Code  Civ.  Pro.  g  386)  which 
provides  that  in  case  of  such  an 
account  the  cause  of  action  shall 
be  deemed  to  have  accrued  from 
the  time  of  the  last  item  proved  in 
the  account.  Id. 

4.  In  an  action  by  the  executors  of 
Mrs.  B.  against  the  executors  of 
her  husband  to  recover  an  alleged 
balance  which  appeared  as   due 
her  on  the  books  of  B.,  in  an  ac- 
count under  the  name  of  his  wife, 
the  evidence  to  sustain  the  claim 
was  simply   the  account,    which 
was  made  up  by  the  bookkeeper  of 
B.,  not  from  instructions  given  by  , 
the    latter,   but    from    bills    and  j 
checks  directeti  to  be  dmwn  by  ' 
him.      The    account    commenced . 
with  entries  crediting  Mrs.  B.  with  ' 
moneys  received  in  1864  by  B.  be- ' 
longing     to    her.     The    accx)unt ! 
showed  on  the  debit  side  an  in- 
vestment by  B.  of  these  moneys,  I 
and  payment  of  bills  for  herf  it 
showed  changes  in  these  invest- 
ments and  credits  for  interest  or 
dividends  received.     In  some  ctises 
where  property  bought  with  the 
moneys  was  sold,  only  part  of  the 
receipts    were    re- in  vested.      The 
last  item  of  credit  was  in  1876,  and 
the  account  showed  that  in  that 
year  all  the  investments  were  con- 
verted into  ca.sh.     The  last  item  of 
debit  was  in  1879.     The  entry  in 
the  account  of  the  balance  claimed 
was  under  dat<^  of  October,  1886. 
There  was  no  claim  of  fraud,  and 
it  appeared  and  was  found  that 
whatever  was  done  by  B.  was  with 
the  full  knowledge  and  consent 
of  his  wife.     Hdd,  that  the  infer- 
ence to  be  drawn  from  the  account 
was  that  B.  had,  with  the  consent 


of  his  wife,  appropriated  the  fund 
to  his  own  use;  and  that  the  Stat- 
ute of  Limitations  was  a  bar.    Id. 

5.  There  were  entries  on  the  book 
after  the  said  balance  in  the  ac- 
count, of  moneys  received  and  of 
payments  thereof,  made  by  B.. 
also  three  entries  of  payments  by 
him  of  bills  against  his  wife. 
Ileld^  it  could  not  be  inferred  that 
these  entries  were  intended  as  pay- 
ments upon  or  recognition  of  the^ 
stale  Indebtedness.  Id. ' 

6.  In  an  action  upon  a  promissory 
note  executed  by  B.,  defendants' 
testator,  which  by  its  terms  be- 
came due  September  21,  1881, 
these  facts  appeared  :  The  maker 
died  August  12,  1887.  Letters 
testamentary  were  issued  March 
23,  1889.  The  action  was  com- 
menced March  21,  1890.  Held. 
that  the  action  was  not  barred  by 
the  Statute  of  Limitations  ;  that 
the  death  of  the  maker  operated 
under  the  Code  of  C'ivil  Proced- 
ure (§  403)  to  suspend  the  runnin.;^ 
of  the  statute  for  eighteen  months, 
which  time  expired  on  February 
13, 1889,  and  then  the  statute  again 
began  to  run,  and  the  creditor  had 
the  benefit  of  whatever  remained 
of  the  time  limited,  f.  e.,  forty 
days,  which  time  would  have  ex- 
pired March  26,  1889;  but  a.s 
l)efore,  but  within  six  months  of 
that  date,  letters  testamentary 
were  issue(l,  plaintiffs  had  one  year 
from  their  issuance  within  which 
to  commence  their  action;  that 
whatever  interpretation  might  be 
given  to  the  provision  of  the 
*' Construction  Act "  (§  25,  chap. 
677,  Laws  of  1892),  which  deflnfs 
the  meaning  of  the  term  "year" 
when  used  in  a  statute  to  be 
twelve  months,  the  case  was  to  he 
governed  by  the  provision  of  the 
Revised  Statutes,  in  force  at  the 
commencement  of  the  action, 
which  provides  that  the  term  year 
shall  be  taken  to  consist  of  365 
days  (I  R.  S.  606,  §  3).  HaU  v. 
Brennan.  409 

The  fact  that  a  dam  and  pond 

hare  been  m  maintained  for  nuinp 
yenrft  as  to  constitute  a  puHie  nui- 
sathcey  will  not  sustain  a  plea  of  a 
Stafut-e  of  Limitations  in  an  action 
tx/  recover  a  penalty  imposed  for  a  rio- 
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lotion  cf  an  ordinance  of  a  hoard  of 
heaith   offoinst   the  maintenance  of 
9ueh  a  nuisance. 
See  Board  <^  Health  t.    ChpeuU. 

12 

LUNATICS. 
See  Insane  Peuisoms. 


MANDAMUS. 

1.  The  relator  presented  a  petition 
to  the  common  council  of  the  city 
of  Buffalo  for  the  allowance  of 
damages  to  her  property,  claimed 
to  have  been  caused  by  a  local  im- 
provement. The  petition  was  not 
granted,  but  the  common  council 
XMissed  a  resolution,  which  was  ap- 
proved by  the  mayor,  requesting 
the  legislature  to  authorize  by  law 
the  payment  to  the  relator  of  a  just 
compensation.  The  city  and  the 
relator  subsequently  entered  into 
an  agreement,  in  wnting,  whereby 
she,  for  a  good  consideration,  re- 
leased her  claim.  An  act  was,  how- 
ever, thereafter  passed  (Chap.  893, 
Laws  of  1890)  authorizing  the  com- 
mon council  "to  audit  and  adiust 
the  amount  of  damages."  When 
approved,  as  prescribed  by  the 
act,  it  directed  that  "the  same 
shall  be  raised  *  ♦  *  and  the 
amount  ♦  ♦  *  paid  over"  to 
the  relator.  An  appraisal  was 
made  and  confirmed  by  order  of 
the  court,  as  required,  on  Febru- 
arjr  13,  1891.  On  March  3,  1891, 
said  act  was  repealed  (Chap.  42, 
Laws  of  1891).  The  city  appealed 
from  the  order  of  confirmation, 
and  the  same  was  affirmed  by  the 
General  Term.  No  appeal  from 
its  order  was  taken.  On  proceed- 
ings by  mandamus  to  compel  the 
common  council  to  audit  the  claim 
and  provide  for  its  payment,  hM, 
that  by  the  order  of  confirmation, 
and  the  affirmance  thereof,  it  was 
adjudged  that  relator  had  a  valid 
claim ;  that  this  Judgment  in- 
volved both  the  effect  of  the  re- 
lease and  the  power  of  the  legisla- 
ture to  pass  the  act,  and  so  long  as 
it  remamed  unreversed  it  could 
not  be  questioned  collaterally  or 
in  a  proceeding  for  its  enforce- 
ment ;  and  so,  that  the  writ  was 
properly  granted.  People  ex  ret. 
V.  Common  Council.  300 


2.  Where  the  superintendent  of 
banks  refused  to  file  a  certificate 
of  a  building  and  mutual  loan  cor- 
poration (^  170,  chap.  669,  Laws 
of  1892)  which  provided  for  instaJl- 
ment,  prepaid  and  income  stock, 
because  it  was  not  confined  to  the 
former,  held,  error;  and  that  a 
mandamus  was  proper  to  compel 
the  filing.  FiBople  ex  rd.  v.  Pres- 
ton. 549 


MARRIAGE  SETTLEMENT. 

Pursuant  to  a  marriage  settlement 
executed  in  1819,  certain  real  estate 
belonging  to  the  wife  was  con- 
veyed by  her  to  trustees  in  trust, 
with  authority  to  sell  and  convey, 
with  written  consent  of  the  hus- 
band and  wife,  "in  such  manner 
as  to  convey  the  fee "  to  the  pur- 
chaser, and  to  invest  the  proceeds 
in  other  real  estate,  or  in  securities 
so  as  to  f)roduce  the  best  annual 
income  without  lessening  the  prin- 
cipal; the  trustees  to  permit  or 
authorize  the  husband  to  receive 
the  rents  and  profits  during  life. 
In  case  of  his  death,  leaving  the 
wife  surviving,  or  of  his  becoming 
insolvent,  the  trustees  were  di- 
rected to  pay  over  the  rents  and 
Srofits  to  the  wife  and  her  assigns 
uring  life,  and  after  her  death  it 
was  directed  that  the  trust  prop- 
erty and  the  proceeds  thereof  be 
equally  divide!  between  the  chil- 
dren. Subsequently,  pursuant  to 
an  order  of  the  court,  granted  on 
petition  of  the  trustees,  the  hus- 
band and  the  wife,  the  trustees, 
with  the  consent  of  the  husband 
and  wife,  mortgaged  the  property. 
The  husband  thereafter  became 
insolvent.  The  mortgage  was^ 
foreclosed,  and  upon  sale  under 
the  decree  the  property  was  bid 
off  for  139.500,  its  full  value. 
The  purchaser  refused  to  complete 
the  purchase  on  the  ground  that 
while  his  purchase  was  of  the 
whole  title,  the  mortgage  only 
bound  the  life  interest  of  the  wife. 
The  premises  were  thereupon  re- 
advertised  ;  the  children  filed  a  bill 
to  restrain  a  re-sale;  but  pursuant 
to  a  subsequent  arrangement  be- 
tween all  the  parties,  they  were  re- 
sold for  123,700,  the  ascertained 
value  of  the  life  estate,  and  simul- 
taneously the  trustees,  for  the  con- 
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sideration  of  $15,800,  convened  to 
the  purchaser  the  remainder. 
Held,  that  the  legal  effect  of  the 
marriage  settlement  was  to  vest 
the  le^al  title  in  the  trustees;  that 
the  wife  had  power  to  charge  her 
life  estate  by  mortgage,  and  a  valid 
charge  was  created  thereon  by  the 
mortgage;  that  an  absolute  title  in 
fee  was  conveyed  to  the  purchaser, 
the  life  estate  by  the  loreclosure 
sale  and  the  remainder  by  the 
trustees'  deed;  that  the  sale  made 
by  them  was,  under  the  circum- 
stances, a  valid  exercise  of  the 
power.     Dyett  v.  Central  Trust  Co, 

54 

MARRIED  WOMEN. 

1.  Under  the  common  law  a  wife 
had  complete  capacity  to  pledge 
or  incumber  her  separate  estate, 
or  an  interest  settled  to  her 
separate  use,  whether  her  interest 
was  legal  or  equitable,  unless 
restrained  by  the  instrument  of 
settlement.  Vyett  v.  Central  Trust 
Co.  54 

5.  An  assignment  executed  by  a 
married  woman  during  her  hus- 
band's life  and  prior  to  the  en- 
abling act  of  1879  (Chap.  248, 
Laws  of  1879)  of  a  policy  of  insur- 
ance issued  pursuant  to' the  act  of 
1840  (Chap.  80,  Laws  of  1840)  upon 
the  life  of  her  husband  for  her 
benefit  is  void.  MiUer  v.  Camp- 
heU.  457 

Z,  The  question  as  to  its  validity  is 
not  affected  by  the  fact  that  the 
policy  was  issued  bv  an  insurance 
company  of  another  state,  al- 
though the  laws  of  that  state  mav 
authorize  such  an  assignment.   Id, 

4.  The  contract  between  the  cor- 
poration and  the  assured,  it  seems, 
would  be  governed  by  the  laws  of 
the  state  of  its  origin,  but  the 
validity  of  the  assignment  de- 
pends upon  the  capacity  of  the 
assignor  to  make  it  under  the  laws 
of  this  state.  Id. 

6.  Where,  however,  an  endowment 
policy  upon  the  life  of  the  hus- 
band for  her  benefit  was,  prior  to 
1879,  assigned  by  the  husband  and 
the  wife,  which  policy  provided 
that  in  case  the  husband  survived 


the  term  of  fifteen  years,  the  sum 
insured  should  be  paid  to  him,  and 
the  husband  survived  the  poHcj 
period,  Juld,  that  the  interest  of 
the  wife  ceased  upon  the  expira- 
tion of  that  period,  and  the 
whole  interest  vested  in  the  hus- 
band, and  by  his  assignment  was 
transferred  to  his  assignee.        Id, 


MASTER  AND  SERVANT. 

A  servant  assumes  not  only  the 
risks  incident  to  his  employment 
but  all  dangers  which  are  obvi- 
ous and  apparent,  and  so,  if  he 
voluntarily  enters  into  or  con- 
tinues in  the  service,  having 
knowledge  or  the  means  of  know- 
ing the  dangers  involved,  he  is 
deemed  to  assume  the  risks,  and 
to  waive  any  claim  for  damages 
against  the  master  in  case  of 
personal  injury.     Crown  v.  Orr. 

450 

MECHANIC'S  LIEN. 

1.  In  an  action  to  foreclose  a  me- 
chanic's lien,  it  appeared  that  H., 
who  had  contracted  with  the 
owner  of  the  premises  to  erect  a 
house  thereon,  made  a  contract 
with  a  firm  of  which  plaintiff  was 
a  member,  by  which  said  firm 
agreed  to  do  a  portion  of  the 
work  and  furnish  certain  mateiiaL 
The  firm  entered  upon  perform- 
ance of  its  contract,  but  before 
completion  plaintiff  bought  out 
the  interest  of  his  co-partner 
and  the  firm  was  dissolved ;  he 
thereafter  completed  performance. 
Held,  that  plaintiff  was  entitled 
to  file  and  enforce  a  lien  ;  that  he 
did  not  stand  simply  in  the  posi- 
tion of  assignee,  but  as  a  mechanic 
who  had  actually  and  substan- 
tially furnished  the  labor  and 
material,  and  had  simply,  by  his 
purchase,  become  the  sole  person 
interested.      Ogden  v.  Alexander. 

856 

2.  By  the  terms  of  the  contract  with 
H.  the  contract  price  was  to  bo 
paid  in  installments.  When  the 
lien  was  filed  the  final  payment 
was  wholly  unpaid.  H.  had  be- 
come insolvent,  had  made  an 
assignment  and  abandoned  the 
contract,  and  no  part  of  that  pay- 
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ment  had  been  earned.  Beld,  that 
H.  had,  at  the  option  of  the 
owner,  forfeited  all  rights  to  the 
final  payment,  and  with  the  for- 
feiture fell  all  rights  of  the  lienor, 
unless  the  forfeiture  was  waived 
by  the  owner.  Id. 

8.  By  the  contract  the  owner  had 
the  election,  upon  giving  three 
days'  notice,  to  waive  a  forfeiture 
and  to  complete  the  contract* at 
the  expense  of  H.;  the  owner 
served  no  notice,  but  did  com- 
plete the  contract  at  a  cost  less 
than  the  amount  unpaid ;  he 
asserted  no  claim  of  forfeiture, 
but  instead  recognized  the  exist- 
ence of  the  contract  after  the 
abandonment  by  H.  and  the  suffi- 
ciency of  the  nnal  payment  for 
the  work  remaining  to  be  done. 
The  assignment  of  ll.  was  made 
to  the  owner.  Held,  that  the  re- 
quirement of  notice  was  for  the 
benefit  of  H.,  and  as  neither  he 
nor  any  one  claiming  through  him 
was  asserting  the  need  therefor, 
its  omission  did  not  rebut  evi- 
dence showing  that  the  Louse  was 
completed  under  and  not  inde- 
pendent of  the  contract;  and  so, 
that  plaintiff  was  entitled  to  en- 
force his  lien  to  the  extent  of  the 
balance  remaining  unpaid  on  the 
contract  after  deducting  the  cost 
of  completion.  Id. 


MORTGAGE. 

An  acknowledgment  of  receipt  of 
payment  in  a  satisfaction  of  a 
mortgage  is  pnma  fcicie  evidence 
that  the  mortgage  was  paid,  and 
to  rebut  the  presumption  the 
mortgagee  must  show  affirma- 
tively that  the  acknowledgment  is 
untrue.     Van  SlooUn  v.   Whteler. 

624 
See  Chattel  Mortgage. 

FOKECLOSURE. 


MOTIONS  AND  ORDERS. 

Amotion  to  set  aside  a  judgment 
entered  upon  a  decision  of  the 
court  at  Special  Temx  was  based 
on  the  ground  that  a  large  part 
of  the  testimony  was  taken  out 
of  court  before  a  stenographer, 
and  that  the  case  was  decided  by 


the  court  without  having  heard  or 
read  such  testimon^r.  It  was  con- 
ceded that  said  testimony  was  not 
written  out  by  the  stenographer, 
or  in  any  way  presented  by  him 
to  the  court,  but  the  opposing 
affidavits  stated  that  the  judge 
holding  the  court  was  present  dur- 
ing the  taking  of  most  of  said 
testimony,  ana  so  much  of  it  as 
was  not  heard  by  him  was  sub- 
stantially conceded  by  counsel  on 
both  sides  on  the  argument  at  the 
close  of  the  trial;  this  was  not  dis- 
puted. Held,  that  it  could  not  be 
said,  as  matter  of  law,  that  the  tes- 
timony was  not  known  to  the 
court;  and  so,  that  the  motion  was 
properly  denied.  Crook  v.  Hatn- 
tin.  297 


MUNICIPAL  CORPORATIONS. 

1.  The  Legislature  has  power  to 
authorize  a  municipal  corporation 
to  regulate  hawking  and  peddling 
in  its  streets.  Village  of  Stamford 
V.  Maker.  187 

2.  As  such  a  statute,  however,  is  in 
restriction  of  the  common  law,  it 
should  receive  a  strict  construc- 
tion, and  in  an  action  to  recover 
a  penalty  prescribed  for  a  viola- 
tion of  a  municipal  ordinance  pro- 
hibiting such  a  business,  it  must 
appear  that  defendant's  occupation 
is  clearly  within  those  prohibi- 
tions. Id, 

3.  In  an  action  to  recover  a  penalty 
prescribed  for  the  violation  of  a 
resolution  of  plaintiff's  trustees 
which  prohibited  all  persons 
**from  hawking  or  peddling  in 
the  public  streets  "  of  the  villaee, 
which  resolution  was  passed  unaer 
authority  of  the  act  or  1883  (Chap. 
465,  Laws  of  1883),  these  facts  ap- 
peared: Defendant,  who  had  a 
store  in  another  place,  solicited 
orders  of  plaintiff's  citizens,  and 
delivered  groceries  for  family  use 
pursuant  to  such  orders.  He  had 
a  wagon  with  which  he  made  trips 
to  the  village,  filling  his  previous 
orders,  and  taking  new  ones  at  the 
various  houses.  It  did  not  appear 
that  he  had  sold  or  offered  for  sale 
any  goods  upon  the  streets.  Held, 
that  the  evidence  failed  to  establish 
a  violation  of  the  ordinance.     Id, 
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4.  While  legal  linbility  in  damages 
cannot  result  from  acts  of  a  munic- 
ipal corporation,  done  in  the  per- 
formance of  a  public  duty  by 
express  legislative  authority, 
which  as  between  individuals 
would  be  regarded  as  a  nuisance, 
and  which  result  in  injury  to 
another,  the  authority  must  be 
express,  or  a  clear  and  unques- 
tionable implication  from  powers 
conferred,  and  must  be  certain 
and  unambiguous,  showing  that 
the  legislature  must  have  intended 
and  contemplated  the  very  act  in 
question.     Morton  v.  Mayor,  etc. 

207 

S.  A  general  authority  to  build  a 
pumping  station  without  designat- 
ing the  site,  but  leaving  that  to 
the  selection  of  the  corporation, 
does  not  confer  power  upon  it, 
either  expressly  or  impliedlv,  to 
construct  it  so  near  the  lands  of 
another  as  to  destroy  or  seriously 
injure  the  rental  value  thereof. 

Id, 
See  Btjppalo  (City  of). 
New  York  (City  of). 
YoNKBRS  (City  of). 


MURDER 

1.  Upon  the  trial  of  an  indictment 
for  murder  in  killing  R.,  it  ap- 
peared that  defendant  shot  the 
deceased  with  a  pistol  during  an 
affray  commenced  by  the  de- 
ceased. The  prosecution  was  per- 
mitted to  show,  under  objection 
and  exception,  that  about  three 
months  before  the  homicide,  de- 
fendant interposed  in  a  quarrel 
between  two  women,  in  behalf 
of  one  of  them,  and  drew  a  pistol. 

'  Held,  error.    People  v.  Laruhia.  87 

2.  It  appeared  that  defendant  had 
formerly  lived  in  illicit  relations 
with  a  woman  who  afterwards 
lived  with  R.  A  witness  for 
the  prosecution  was  permitted  to 
testify  to  declarations  of  the 
woman  to  defendant,  made  some 
months  prior  to  the  homicide 
when  the  deceased  was  not 
present,  that  if  R.'s  life  were  not 
taken,  they  would  not  be  happy. 
It  did  not  appear  that  the  declara- 
tion was  called  out  by  anything 
said    by   defendant,   or  that    he 


replied,  or  in  any  way  assented 
thereto.    EM,  error.  Id. 

8.  Upon  the  trial  of  an  indictment 
for  murder  the  court  admitted  in 
evidence  sketches  of  the  premises 
wherein  the  homicide  was  com- 
mitted, showing  the  locality  of 
blood  stains ;  these  sketches  were 
made  by  an  artist,  who  swore  to 
their  accuracy  from  his  own  per- 
sonal knowieage  and  observation. 
Held,  that  their  admission  was 
proper.     People  v.  Johmon.       850 

4.  A  witness  examined  by  defend- 
ant's counsel  as  to  an  interview 
with  one  8.,  was  asked  if  the 
latter  said  he  came  from  defend- 
ant ;  he  answered  in  the  affirma- 
tive. On  examination  by  the 
prosecution  the  witness  was  asked 
in  substance  what  language  S. 
used  in  conveying  the  idea  that 
he  came  from  deiendant.  HM, 
that  the  question  was  proper.   Id, 

5.  The  evidence  connecting  defend- 
ant with  the  crime  was  wholly 
circumstantial.  The  court  was 
requested  to  charge  that  direct 
evidence  is  always  the  most  satis- 
factory; also  that  the  ijuTors 
should  be  convinced  as  jurors 
when  they  would  be  convinced  as 
men,  and  should  doubt  as  jnrors 
when  they  would  doubt  as  men. 
Held,  that  a  refusal  so  to  charge 
was  not  error ;  that  the  first 
proposition  was  not  true,  and  the 
latter  eliminates  the  oath  and  the 
responsibility  of  the  juror.        Id. 


NEGLIGENCE. 

1.  A  condition  in  a  shipping  bill  that 
the  carrier  will  not  be  responsible 
for  loss  of  property  of  the  kind 
receipted  for,  unless  with  the 
property  when  delivered  for  trans- 
portation was  also  delivered  a 
memorandum  in  writing,  stating 
the  character  and  kind  of  articles 
and  their  value,  or  that  such 
property  will  only  be  taken  at  the 
owner's"  risk,  does  not  relieve  the 
carrier  from  liability  for  his  own 
negligent  acts.  Rathbotie  v.  N.  T. 
a  db  H.  K  R.  R.  Go.  48 

2.  Where  a  person  keeps  a  dog  for 
the  purpose  of  guarding  his  prop- 
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erty  against  trespassers,  an  infer- 
ence is  proper  of  knowledge  on 
his  part  of  a  propensity  of  the  doe 
to  attack  and  bite  mankind,  and 
of  negligence  on  the  part  of  the 
owner  in  allowing  him  to  be  at 
large.    Hahnke  v.  Friederich.    224 

3.  Where  a  railroad  corporation  in 
making  an  excavation  upon  its 
land  for  lawful  purposes  is  obliged 
to  resort  to  blasting,  the  fact  that 
the  blasting  caused  injury  to  a 
building  on  adjoining  land  does 
not  alone  render  it  liable;  it  must 
also  appear  that  it  failed  to  exer- 
cise due  care.  Booth  v.  if.,  W.  iSt 
0.  T.  K  B.  Co.  267 

4.  The  degree  of  care  requisite  in 
such  case  to  constitute  due  care 
must  be  commensurate  with  the 
danger;  the  blasting  must  be  con- 
ducted with  the  most  cautious  re- 
gard for  the  neighbors'  rights.    Id. 

6.  The  test  as  to  the  i)ermisslble  use 
of,  or  action  upon,  one's  own  land, 
is  not  whether  the  use  causes  in- 
jury to  a  neighbor's  property,  or 
that  the  injury  was  the  natural 
consequence,  or  that  the  act  is  in 
the  nature  of  a  nuisance,  but  is  as 
to  whether  the  act  or  use  is  a 
reasonable  exercise  of  the  domin- 
ion which  the  owner,  by  rirtue  of 
his  ownership,  has  over  his  prop- 
erty; having  regard  to  all  the  in- 
terests afifected,  his  own  and  his 
neighbors,  and  also  having  in  view 
public  policy.  Id. 

6.  While  the  fact  of  proxiniity  im- 
poses an  obligation  of  care  so  that 
one  engaged  in  improving  his  own 
lot  may  do  no  unnecessary  damage 
to  his  neighbor,  it  does  not  exclude 
the  former  from  using  the  neces- 
sary and  lawful  means  to  adapt 
his  lot  to  any  lawful  use,  although 
such  means  may  endanger  the 
house  of  bis  neighbor.  Id. 

7.  B.,  plaintiff's  intestate,  was  killed 
by  the  explosion  of  a  powder 
house  alleged  to  have  been  caused 
by  sparks  escaping  from  one  of 
defendant's  engines.  In  an  action 
to  recover  damages,  the  negligence 
charged  was  in  not  using  the  safest 
engines,  i.e., those  the  best  calcu- 
lated to  prevent  tbe  escape  of 
sparks.    These    facts    appeared: 


The  ennne  aad  its  appliances  were 
in  perfect  condition ;  it  was  of'  a 
kind  formerly  in  general  use.  The 
mill  had  been  in  Uie  same  location  ' 
for  many  years,  and  defendant's 
road  had  been  operated  since  1876 
with  the  same  kind  of  locomotives, 
without  causing  injury  to  the 
mill.  Another  kmd  had  come  into 
general  use,  but  there  was  no 
proof  showing  that  they  were 
safer  or  less  likely  to  cause  fire ; 
it  simply  showed  that  thev  emitted 
fewer  but  larger  sparts.  The 
new  kind  was  brought  into  use, 
not  because  they  were  considered 
safer,  but  because  of  greater 
efficiency  and  of  economy  in  the 
use  of  fuel.  Held  (Andrews,  Ch. 
J.,  O'Brien  and  Maynard,  JJ., 
dissenting),  that  the  evidence  failed 
to  show  negligence  on  defendant's 
part  and  so  was  insufficient  to 
sustain  a  verdict  for  plaintiff. 
Baheock  v.  Fitchburg  B.  B.    Co. 

808 

8.  A  servant  assumes  not  only  the 
risks  incident  to  his  employment 
but  all  dangers  which  are  obvious 
and  apparent,  and  so,  if  he  volun- 
t«rily  enters  into  or  continues  in 
the  service,  having  knowledge  or 
the  means  of  knowing  the  dangers 
involved,  he  is  deemed  to  assume 
the  risks,  and  to  waive  any  claim 
for  damages  against  the  master  in 
case  of  personal  injurv.  Crown 
V.  Orr.  "  450 

9.  In  an  action  to  recover  damages  ^ 
for  personal  injuries  alleged  to 
have  been  caused  by  defendant's 
negligence,  these  facts  appeared: 
Plaintiff  who,  at  the  time  of  the 
injury,  was  nineteen  yeara  of  age, 
had  been  employed  in  defend- 
ants' machine  shop  about  three 
weeks,  his  duty   being  to  stand 

in  front  of  a  planing  machine  and 
take  off  the  dressed  lumber;  he 
was  not  required  to  opemte  the 
machine  himself,  but  was  cau- 
tioned against  meddling  with  it, 
and  was  given  proper  instructions 
to  enable  him  to  perform  his 
special  work  with  saiety.  Plain- 
tiff testified  that  the  foreman  in 
charge  of  the  machine  directed 
him  to  place  a  hood,  used  with 
the  machine,  in  its  place,  which 
was  about  eight  inches  in  front 
of  the  knives.     In  doing  this  his 
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hand  was  caught  by  the  knives  and 
he  was  injur^.  The  omission  of 
duty  charged  was  that  defendants 
omitted  to  give  to  plaintiff,  who 
was  ignorant  of  the  use  of 
machinery,  proper  instructions. 
HM,  that  assuming  plaintiff  re- 
ceived the  order  as  testified  to,  this 
and  the  failure  to  give  instruc- 
tions did  not  charge  defendants 
with  personal  negligence;  that 
plaintiff  had  liad  full  opportunity 
to  observe  the  manner  of  handling 
the  hood  and  placing  it  upon  the 
machine  and  it  was  not  negli- 
gence to  request  him  to  put  It  in 
place  without  instructions,  espe- 1 
daily  as  he  asked  for  none,  and 
showed  in  no  way  that  he  was 
not  familiar  with  the  method  of 
doing  it;  that  if  the  operation 
was  specially  dangerous  without 
instructions,  the  danger  was  obvi- 
ous and  he  was  not  lK)und  to  obey 
the  order  and  in  doing  this  he 
took  the  risks;  also  that  if  he 
was  directed  by  the  foreman  to 
perform  another  service  than  that 
for  which  he  was  employed  and 
one  specially  dangerous  without 
sufficient  instruction,  the  fault 
was  not  that  of  the  master  but 
of  a  co-servant.  Id. 

10.  As,  bv  the  act  creating  the 
Board  of  Claims  (Chap.  205,  Laws 
of  1883)  the  jurisdiction  of  said 
board  is  the  same  as  that  of  the 
Canal  Appraisers,  under  the  act 
of  1870  (Chap.  821.  Laws  of  1870), 

«  and  as  by  that  act  it  is  provided 
that  its  provisions  *'  shall  not  ex- 
tend to  claims  arising  from  dam- 
ages resulting  from  the  navi^tion 
of  the  canals,"  the  state  is  not 
liable  for  and  the  board  has  no 
jurisdiction  over  such  a  claim. 
Locke  V.  The  State.  480 

11.  Where  the  basis  of  a  claim  pre- 
sented to  said  board  was  that  the 
claimant's  intestate,  while  upon  a 
canal  boat  passing  under  a  brid&re 
over  one  of  the  state  canafs, 
through  the  negligence  of  the 
agents  or  servants  of  the  state 
operating  the  bridge,  received  in- 
juries causing  his  death,  hdd^  that 
the  damage  resulted  "from  the 
navigation  of  the  canals,"  within 
the  meaning  of  said  act,  and  so 
that  the  claim  was  properly  dis- 
missed by  the  board.  Id. 


NEW  YORK  (CITY  OF). 

1.  Under  authority  given  by  the  act 
of  1878  (Chap.  386,  Laws  of  1878), 
providing  for  the  extension  and 
enlargement  of  the  distribution  of 
Croton  water  in  the  city  of  New 
York,  the  city  erected  upon  lote 
owned  by  it  a  building  in  which  it 
placed  pumping  engines,  machin- 
ery, etc.  Some  years  thereafter  a 
row  of  brick  houses  were  built  on 
a  lot  adjoining  those  of  the  city, 
the  nearest  one  being  close  to  tbe 
division  line.  In  an  action  brought 
by  tho  owner  of  such  buildings 
against  the  city  to  recover  dam- 
ages for  injuries  which  it  appeared 
were  caused  by  the  operation  of 
the  pumps  and  machinery,  the 
noise  and  vibration  rendering 
some  of  the  houses  untenantable, 
or  greatly  reducing  the  rental 
value,  h4;ld,  that  defendant  was 
liable ;  that  while  it  was  author- 
ized by  the  legislature  to  erect  the 
building  and  place  the  necessary 
machinery  therein,  it  was  not  au- 
thorized to  place  them  so  near  to 
adjoining  property  as  to  injur- 
iously affect  it ;  that  the  duty 
imposed  upon  it  would  have  been 
performed  by  building  the  pump- 
ing station  at  such  a  distance  from 
plaintiff's  premises  as  to  avoid  the 
results  of  which  he  complains. 
Morton  v.  Mayor,  etc.  207 

2.  The  provision  of  the  New  York 
Consolidation  Act  (§  822,  chap. 
410,  Laws  of  1882),  giving  to  the 
commissionera  of  taxes  and  assess- 
ments power  to  remit  or  reduce 
taxes  alter  delivery  of  the  books  to 
the  receiver  of  taxes,  provided  the 
applicant  or  party  aggrieved  shall 
satisfy  them  that  he  was  pre- 
vented by  absence  from  the  city 
or  by  illness  from  making  his  ap- 
plication within  the  time  limited 
by  the  prior  provisions  of  the  act 
for  correction,  applies  to  domestic 
corporations.  PiapU  ez  rd.  v. 
Barker,  487 

3.  As  such  a  corporation  must  act 
through  its  officers  and  agents,  if 
they  are  all  absent  from  the  state 
or  are  prevented  by  sickness  from 
making  the  application  for  cor- 
rection within  the  time  fixed  by 
the  prior  limitation,  it  is  entitled  to 
the  benefit  of  said  provision.     Id, 
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4.  If  a  party  aggrieved  is  absent 
from  the  state  or  confined  by  ill- 
ness, he  may  appear  and  make  the 
application  for  correction  under 
said  provision  by  an  agent  or  at- 
torney who  has  sufficient  knowl- 
edge of  the  facts  to  present  the 
proofs.  Id. 

6.  8o,  also,  it  seems,  that  if  an  owner 
of  property  residing  in  the  city 
has  placed  his  entire  business  in 
the  hands  of  an  agent  who  has 
full  knowledge  in  respect  thereto, 
such  agent  may  appear  for  his 
principal  and  make  the  requisite 
proof  on  application  for  the  cor- 
rection of  an  assessment,  and  if 
the  agent  be  prevented  by  absence 
or  sickness  from  making  the  ap- 

glication  within  the  proper  time, 
may  be  made  af  terwaras  under 
said  provision.  Id. 


l^XT  OF  KIN. 
See  Heirs  akd  Next  of  Kin. 

NOTICE. 

1.  An  accident  insurance  certificate 
issued  by  defendant  to  T.,  plain- 
tiff's intestate,  contained  a  condi- 
tion to  the  effect  that  notice  of  an 
accident  for  which  a  claim  is  to  be 
made  must  be  given  in  writing 
"with  full  particulars  of  the  acci- 
dent and  injury /'  and  that  failure 
to  give  sucn  notice  would  invali- 
date all  claims  under  the  certifi- 
cate. In  an  action  upon  the  cer- 
tificate it  appeared  T.  was  killed 
by  t^e  fall  of  a  building  in  which 
was  his  place  of  business;  his  body 
was  not  found  until  three  days 
after  the  accident,  and  up  to  ttuit 
time  it  was  not  known  that  he  was 
dead.  The  required  notice  was 
served  more  than  ten  days  after 
the  accident,  but  within  ten  davs 
after  discovery  of  the  body.  Edd, 
that  there  was  a  sufficient  compli- 
ance with  the  condition;  that  the 
intent  of  the  contract  was  that  no- 
tice should  be  given  when  and 
after  the  manner  of  death  became 
known  to  the  party  required  to 
act,  and  so  that  the  time  began  to 
run  from  the  date  of  the  discovery 
of  the  body.  THppe  v.  Ptvvident 
Fund  Society.  23 
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2.  The  notice  served  was  retained  by 
defendant  without  objection;  forty 
days  thereafter,  upon  written  ap- 
plication, defendant  furnished  the 
necessary  blanks  for  proofs  of  loss, 
which  proofs  were  made  and  for- 
warded to  defendant  and  were  re- 
tained by  it  without  objection; 
more  than  five  months  thereafter 
defendant  called  for  further  in- 
formation. Bdd,  that  conceding 
the  notice  was  not  served  in  time, 
the  condition  was  waived.         Id. 

8.  A  grantor,  in  order  to  establish  as 
against  a  purchaser  for  a  good 
consideration  from  the  grantee,  a 
right  to  the  land  conveyed,  on  the 

g'ound  that  the  conveyance  was 
duced  by  fraud,  must  show 
actual  notice  to  the  purchaser  at 
or  prior  to  his  purchase  of  the 
facts  upon  which  his  claim  is 
founded,  or  such  facts  and  circum- 
stances as  would  put  a  prudent 
man  upon  his  guard,  and  from  . 
which  actual  notice  may  be  in- 
ferred and  found.  Holland  v. 
Broum.  844 

4.  Where  possession  by  such  grantor 
is  relied  upon  to  charge  the  subse- 
quent purchaser  with  notice,  to  be 
available  for  that  purpose  it  must 
appear  that  there  was  an  actual, 
open  and  visible  occupation,  in- 
consistent with  the  title  of  the  ap- 
parent owner  by  the  record;  not 
equivocal,  occasional  or  for  a 
special  or  temporary  purpose.  Id. 

5.  It  seernSf  when  a  party  proposes  to 
purchase  the  water  front  of  a  farm 
on  the  shore  of  navigable  waters, 
which  farm  is  in  such  an  actual 
and  open  possession  of  a  third  per- 
son and  is  designated  by  visible 
boundaries  or  monuments  at  or 
near  the  shore,  the  possession  is 
notice  of  the  occupant's  rights 
with  respect  to  the  whole  farm,  in- 
cluding the  water  front  appurte- . 
nant  thereto  and  held  by  mm  as 
private  property.  Id. 

When  client  not  chargeable  with 

knowledge  of  fact  known  to  his  attorney. 
See  Kountze  v.  Helmuth.  432 


NUISANCE. 

1.  It  seems,  that  whoever,  in  abating 
an  alleged  nuisance,  destroys  or 
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injures  private  property,  or  inter- 
feres with  private  rights^  whetlier 
he  be  a  public  officer  or  private 
person,  save  when  he  acts  under 
the  judgment  or  order  of  a  court 
having  iurisdiction,  acts  at  his 
peril,  and  will  be  held  liable,  un- 
less when  his  act  is  challenged  in 
court  it  appears  that  the  thing 
abated  was  in  fact  a  nuisance. 
BK^fie  M  rd,  v.  Bd.  of  HeaUh  of 
Tonken,  1 

2.  It  seenu,  also,  this  rule  applies  to 
boards  of  health  acting  under  au- 
thority of  the  general  act  (Chap. 
270,  Laws  of  1885)  for  the  preser- 
vation of  the  public  health.      Id. 

8.  The  determination  of  a  board  of 
health,  acting  under  said  statute, 
that  a  nuisance  exists,  is  not  final 
and  conclusive  upon  the  owner  of 
premises  upon  which  it  is  alleged 
to  exist.  Id. 

4.  The  board  has  no  jurisdiction  to 
make  an  ordinance  directing  the 
abatement  of  an  alleged  nuisance 
unless  there  be  in  fact  a  nuisance, 
and  while  it  seems  the  order  may 
be  presumptively  valid  until  ques- 
tioned or  assailed,  when  so  ques- 
tioned, either  by  action  brought 
by  the  owner  of  the  property  to 
restrain  the  destruction  of  prop- 
erty, or  to  recover  damages  against 
those  engaged  in  the  abatement,  if 
he  can  show  that  the  nuisance  did 
not  in  fact  exist  he  is  entitled  to 
judgment,  notwithstanding  the 
ordmaooe.  Id. 

5.  Such,  a  board  is  not  required, 
under  said  act,  to  give  any  person 
a  hearine  before  exercising  its 
jurisdiction,  and  it  is  not  required 
to  and  has  no  power  to  cadi  and 
swear  witnesses,  but  may  act  upon 
its  own  inspection  and  knowleage. 

Id. 

6.  The  determination,  therefore,  of 
a  board  of  health  as  to  the  exist- 
ence of  a  nuisance  is  not  review- 
able by  certiorari.  Id. 

7.  Accordinglv  hdd,  where  the  board 
of  health  of  the  city  of  Yonkers, 
to  which,  by  the  charter  of  the 
citv  (§  2.  Ut.  9,  chap.  184,  Laws  of 
1881),  is  given    power   to  abate 

'  public  nuisances  and  all  the 
powers  conferred  upon  boards  of 


health  in  cities  by  any  general  kw,, 
passed  an  ocdinanoe  declaring  cer- 
tain dams  within  the  oorronite 
limits  to  be  nuisances,  and  direct- 
ing their  abatement,  that  said  or- 
dinance was  not  reviewable  by 
certionuri.  Id. 

8.  It  seenu,  that  if  there  be  a  doubt 
as  to  whether  property  condemned 
by  a  board  of  health  as  a  nuisance 
is  such  in  fact,  it  should  proceed 
by  action  to  restrain  or  abate  the 
nuisance.  Id. 

9.  In  an  action  to  recover  the  pen- 
alty imposed  by  the  sanitary  code 
of  the  city  of  Yonkers,  for  the 
maintainance  of  a  nuisance,  hdd, 
that  under  the  provisions  of  the 
charter  of  said  city  (§  2,  tit  9, 
chap.  184,  Laws  of  1881)  giving  to 
its  board  of  health  all  the  powers 
then  or  thereafter  conferrea  upon 
such  boards  by  any  general  law, 
and  under  the  ff eneraf  act  for  the 
preservation  of  the  public  health 
(Chap.  270,  Laws  of  1880),  the  said 
board  of  health  had  power  to  pass 
a  general  ordinance  against  the 
miuntainance  of  public  nuisances 
and  to  impose  a  penalty  for  its 
violation,  to  be  recovered  by  action 
brought  by  the  board;  also  that 
the  said  city  is  not  exempted  from 
the  operation  of  the  general  law 
by  the  terms  thereof.  Boofd  of 
AaUh  Gf  Tonken  v.  CopGutt,     12 

10.  The  complaint  alleged,  in  sub- 
stance, that  defendant  maintained 
a  dam  and  pond  in  said  city  in 
such  a  condition  as  to  be  danger- 
ous to  public  health,  and  to  render 
the  air  and  water  unwholesome, 
and  continues  to  support  and 
retain  the  same  in  that  condition. 
The  court  found,  upon  sufficient 
evidence,  that  the  waters  of  the 
pond  are  stagnant  and  filled  with 
decomposed  and  decomposing  veg- 
etable matter;  that  when  the 
waters  are  drawn  down  and  the 
sides  and  bed  of  the  pond  exposed, 
noxious  and  poisoDOus  exhalations 
arise,  dangerous  to  life  and  health. 
mid,  that  a  finding  was  justified 
that  the  pond  and  dam  were  a 
public  nuisance;  also,  that  the 
fact  that  the  dam  and  pond  had 
been  so  maintained  majiy  reus 
did  not  sustain  a  plea  of  the 
Statute  of  Limitations.  Id, 
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11.  The  dam  had  been  partially  torn 
down,  pursuant  to  a  warrant 
issued  by  the  board.  That  body 
passed  an  ordinance  reciting  that 
defendant  had  threatened  to  and 
was  about  to  rebuild  the  dam,  and 
ordering  him  to  refrain  from  re- 
building, and  to  remove  all  ob- 
structions to  the  flow  of  the  water. 
It  appeared  that  defendant  had  at 
that  time  begim  to  rebuild,  and  so 
had  obstructed  the  flow  of  the 
water.  Defendant  refused  to 
comply  with  the  ordinance.  Held, 
that  the  facts  Justified  a  recovery 
of  the  penalty  fixed  by  the  sam- 
tary  code,  and  also  a  Judgment 
restraining  defendant  from  re- 
building the  dam.  Id, 

12.  Defendant  claimed  that  the 
granting  of  an  injunction  was  im- 
proper, because  when  the  dam  was 
Duilt  the  stream  was  clear,  and 
water  pure,  and  that  its  pollution 
was  caused  by  the  acts  of  others. 
Held,  untenable,  both  because 
it  appeared  and  was  found  that 
defendant  participated  in  the  acts 
creating  the  nuisance,  and  as  the 
dam  and  pond  were  his  property, 
it  was  his  duty  to  keep  them  clean 
and  safe,  or  to  dispense  with  them 
if  he  could  not,  upon  receiving, 
as  it  appeared  that  he  had,  a 
proper  official  request  so  to  do; 
that  he  having  for  a  year  after  re- 
ceiving an  order  to  clean  the  pond, 
neglected  and  refused  so  to  do, 
the  board  was  not  required  to 
clean  it,  and  the  dam  having  been 
destroyed,  it  was  entitled  to  an  in- 
junction restraining  its  rebuilding. 

i§. 

18.  While  legal  liability  in  damages 
cannot  result  from  acts  of  a  mu- 
nicipal corporation,  done  in  the 
performance  of  a  public  duty 
by  express  legislative  authority, 
which  as  between  individuals 
would  be  regarded  as  a  nuisance, 
and  which  result  in  injury  to 
another,  the  authority  must  be 
express,  or  a  clear  and  unques- 
tionable implication  from  powers 
conferred,  and  must  be  certain 
and  unambiguous,  showing  that 
the  legislature  must  have  intended 
and  contemplated  the  very  act  in 
•question.    M(frt<m  v.  Mayor,  etc. 
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14.  A  general  authority  to  build  a 
pumping  station,  without  desig- 
nating the  site,  but  leaving  that  to 
the  selection  of  the  corporation, 
does  not  confer  power  upon  it, 
either  expressly  or  impliedly,  to 
construct  it  so  near  the  lands  of  an- 
other as  to  destroy  or  seriously  in- 
jure the  rental  value  thereof.    Id. 

15.  The  test  as  to  the  permissible 
use  of,  or  action  upon,  one's  own 
land,  is  not  whether  the  use  causes 
injury  to  a  neighbor's  property, 
or  that  the  injury  was  the  natural 
consequence,  or  that  the  act  is  in 
the  nature  of  a  nuisance,  but  is  as 
to  whether  the  act  or  use  is  a  rea> 
sonable  exercise  of  the  dominion 
which  the  owner,  by  virtue  of  his 
ownership,  has  over  his  property; 
having  regard  to  all  the  interests 
affect^,  his  own  and  his  neigh- 
bors, and  also  having  in  view 
public  policy.  Booth  v.  B.,W.  <fc 
0.  T.  B,  B.  Co.  267 

16.  While  the  fact  of  proximity  im- 
poses an  obligation  of  care  so  that 
one  engaged  in  Improving  his  own 
lot  may  do  no  unnecessary  damage 
to  his  neighbor,  it  does  not  ex- 
clude the  former  from  using  the 
necessary  and  lawful  means  to 
adapt  his  lot  to  any  lawful  use, 
although  such  means  may  en- 
danger the  house  of  his  neighbor. 

Id. 

17.  In  making  a  lawful  excavation 
on  its  lands,  in  order  to  remove 
rock,  defendant  resorted  to  blast- 
ing with  gunpowder.  Plaintiff's 
house  on  adjoining  land  was  seri- 
ously injured  by  the  blasting, 
presumably  by  the  jarring  of  the 
ground  or  concussion  of  the  at- 
mosphere caused  by  the  explosion. 
The  persons  engaged  in  the 
work  were,  during  lU  progress, 
informed  of  the  injury  that  was 
being  done.  In  an  action  to  re- 
cover damages  for  the  injury,  it 
was  conceded  that  deienaant 
exercised  due  care,  and  that  the 
blasting  was  necessary  in  order  to 
remove  the  rock.  The  court 
charged  the  jury  in  substance  that 
defendant  in  using  powerful  ex- 
plosives in  blasting,  did  so  at  its 
peril,  and  was  liabte  if  plaintiffs 
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houBe  was  injured  thereby;  that 
"it  made  no  difFerenoe  whether 
the  work  was  done  carefully  or 
negligentlv/'  EM,  error;  that 
the  use  of  ezplosiyea  in  blasting 
did  not,  under  the  circumstances, 
constitute  a  private  nuisance.  Id. 

18.  It  ieems,  that  had  it  been  prac- 
tical in  a  business  sense  to  remove 
the  rock  without  blasting,  al- 
though at  a  somewhat  increased 
cost,  defendant,  at  least  after  hav- 
ing been  informed  of  the  injury, 
would  have  been  bound  to  resort 
to  some  other  method.  Id. 

19.  So,  also,  it  seems,  if  less  power- 
ful blasts  might  have  been  used, 
which  would  not  have  occasioned, 
or  would  have  lessened  the  in- 
jury, the  omission  to  use  them 
was  negligence.  Id. 

20.  The  distinction  pointed  out  be- 
tween acts  and  uses  of  property 
which  are  permanent  and  continu- 
ous, and  temporary  acts  resorted 
to  in  adapting  premises  to  some 
lawful  use.  Id, 


PARTIES. 

1.  Under  the  provision  of  the  Code 
of  avil  Procedure  (§  829)  which 
prohibits  a  person  from,  through 
or  under  whom  a  party  or  person 
interested  in  the  event  of  an  action 
derives  his  interest,  "by  assign- 
ment or  otherwise,"  from  testify- 
ing in  behalf  of  the  party  suc- 
ceeding to  his  Interest,  against  the 
representatives  of  a  deceased  per- 
son, as  to  any  personal  transaction 
or  communication  between  the  wit- 
ness and  deceased,  the  execution 
of  a  general  release  by  one  of  two 
plaintiffs,  the  effect  of  which  is  to 
vest  the  interest  released  in  his  co- 
plaintiff,  does  not  render  him  a 
competent  witness  in  behalf  of 
his  co-plaintiff,  as  to  sudi  a  trans- 
action or  communication.  OBrien 
V.  Weiler,  381 

SL  Such  a  witness,  however,  is  not 
excluded  from  testifying  to  a  con- 
versation between  the  deceased 
and  another  in  his  presence,  but 
in  which  he  took  no  part.  Id. 


3.  The  appointment  of  a  successor 
to  a  receiver,  plaintiff,  pending  the 
action  does  not  have  Uie  effect  to 
suspend  its  prosecution  until  the 
substitution  of  the  new  receiver 
as  plaintiff.     Hegettiseh  v.  I^wr. 

414 

Where  lands  have  been  soid  by 

exeeiUors  pursuant  to  a  power  of  sale 
given  them  to  be  exercised  on  expira- 
tion of  a  life  estate,  a  creditor  having 
a  lien  by  judgment  upon  the  share  of 
a  remainderman  not  a  necessary 
party  to  an  accounting  btfore  the 
surrogate. 

See  Sayles  v.  Best.  868 


PARTITION. 

Where,  by  the  judgment  in  a  par- 
tition suit,  a  portion  of  the  pro- 
ceeds of  a  sale  of  the  property  is 
directed  to  be  paid  to  one  of  the 
parties,  who  is  a  non-resident,  and 
upon  application  to  the  court  to 
authorize  payment  to  be  made  to 
the  attorney  of  said  party,  said  at- 
torney presents  a  power  of  at- 
torney executed  by  his  principal, 
duly  authenticated  and  acknowl- 
edged, authorizing  him  to  receive 
the  money,  which  facts  are  undis- 
puted, and  there  are  no  suspicious 
circumstances  surrounding  the 
application,  it  is  the  duty  of  the 
court  to  direct  payment  as  pro- 
vided for  in  the  power,  and  a  re- 
fusal to  make  such  a  direction  is  a 
denial  of  a  legal  right,  and  is  re- 
viewable here.    Lythgoe  v.  Smith. 

PARTNERSHIP. 

1.  The  parties  hereto  entered  into  a 
contract  in  writing  by  which  the 
plaintiff  agreed  to  sell  and  convey, 
and  defenoant  to  purchase,  the  in- 
terest of  the  former  in  a  partner- 
ship, the  assets  of  which  consisted 
of  real  estate,  stock  on  hand.  etc. 
Defendant  refused  to  perform ; 
plaintiff  offered  performance  and 
thereafter  served  a  notice  upon  de- 
fendant that  he  had  made  diUgent 
effort  to  sell  since  the  ktter's  re- 
fusal ;  that  the  best  offer  received 
was  92,500  less  than  the  contract 
price,  and  if  he  heard  nothing  to 
the  contrary  he  would  accept  the 
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offer  and  hold  defendant  for  the 
resulting  loss.  Defendant  paid  no 
attention  to  the  notice,  and  plaintiff 
thereupon  sold  sold  his  interest  to 
his  CO- partners  for  $0,600  less  than 
the  contract  price.  No  claim  was 
made  but  that  the  sale  was  fair 
and  productive  of  the  best  price 
I)ossible  to  be  obtained.  In  an  ac- 
tion to  recover  damages  for  breach 
of  the  contract,  hehi,  that  plain- 
tiff's partnership  interest  was  per- 
sonal property,  and  the  title  passed 
at  once  on  the  execution  of  the 
agreement ;  and  that  plaintiff  had 
the  right,  at  all  events  after  tender 
and  refusal,  to  sell  as  defend- 
ant's agent,  arid  to  recover  of  him 
the  deficiency.  Van  BrockUn  v. 
SnieaUie,  70 

2.  In  an  action  to  foreclose  a  me- 
chanic's lien,  it  appeared  that  H. , 
who  had  contractea  with  the  owner 
of  the  premises  to  erect  a  house 
thereon,  made  a  contract  with  a 
firm  of  which  plaintiff  was  a  mem- 
ber, by  which  said  firm  agreed  to 
do  a  portion  of  the  work  and  fur- 
nish certain  material.  The  firm 
entered  upon  performance  of  its 
contract,  but  before  completion 
plaintiff  bought  out  the  interest  of 
his  co-partner,  and  the  firm  was 
dissolved;  he  thereafter  completed 
performance.  Held,  that  plaintiff 
was  entitled  to  file  and  enforce  a 
Hen  ;  that  he  did  not  stand  simply 
in  the  position  of  assignee,  but  as 
a  mechanic  who  had  actually  and 
substantially  furnished  the  labor 
and  material,  and  had  simply,  by 
his  purchase,  become  the  sole  per- 
son interested.  Ogden  v.  Alexan- 
der, 856 


PATENTS  (FOR  INVENTIONS). 

1.  A  licensee  of  a  right  to  use  a  pat- 
ented invention,  while  he  remains 
such,  may  not  dispute  the  validity 
of  the  patent,  and  although  he 
may  renounce  the  license  and  re- 
fuse to  further  manufacture  un- 
der it,  and  thereafter  manufacture 
in  hostility  thereto,  on  the  ground 
that  the  patent  is  invalid,  this  can 
only  be  done  upon  notice ;  the  li- 
censor is  entitled  to  assume  that 
the  licensee  remains  such  until  the 
latter,  by  a  clear,  definite  and  un- 


equivocal notice,  emanating  from 
lawful  and  competent  authority, 
throws  off  the  protection  of  tho 
license,  and  stands  admittedly  aa 
an  infringer,  if  the  patent  is  valid. 
Shinner  v.  Wood  M.  dk  B,  M,  Oo. 

217 

2^  The  parties  entered  into  a  con- 
tract by  which  plaintiff  ^ave  to 
defendant  the  exclusive  nght,  as 
to  harvesting  machines,  to  use  an 
oiler  patented  by  plaintiff,  and  de- 
fendant agreed  to  manufacture 
said  invention  and  attach  one 
wherever  applicable  to  each  and 
all  such  machines  manufactured 
by  it,  and  to  pay  a  specified  sum 
for  each  oiler  so  used.  In  an  ac- 
tion upon  the  contract,  it  appeared 
that  plaintiff  had  recovered  judg- 
ment in  a  former  action  upon  the 
contract.  Held,  that  the  contract 
established  the  relation  between 
the  parties  of  licensor  and  licensee ; 
that  plaintiff's  cause  of  action  was 
not  entire;  but  was  in  the  nature 
of  a  demand  for  royalties  depend- 
ent upon  the  number  of  machines 
manufactured,  and  so,  the  former 
judgment  did  not  exhaust  the 
whole  right  of  action,  and  plain- 
tiff was  entitled  to  recover  royal- 
ties subsequently  accruing.       /tf, 

8.  The  action  was  to  recover  royal- 
ties from  September,  1884;  the 
referee  found  that  in  1880  plaintiff 
demanded  payment  for  the  use  of 
his  invention ;  that  his  claim  was 
presented  to  defendant's  auditing 
board,  and  was  rejected  without 
any  formal  vote  or  resolution,  for 
the  reason  that  its  president  de- 
nied making  any  contract  and 
that  they  believed  the  patent  in- 
valid. Plaintiff  was  notified  of 
the  rejection,  but  was  notadvis^ 
of  the  reasons  therefor.  In  1882 
plaintiff  made  a  written  applica- 
tion for  payment,  stating  therein 
that  whether  his  patent  was  valid 
or  not,  it  had  up  to  that  time 
served  to  protect  defendant  in  the 
use  of  the  invention,  which  it  had 
used,  representing  to  the  public 
thsit  it  had  the  exclusive  right  to 
such  use,  and  that  he  desired  to 
effect  an  arrangement  for  his  com- 
pensation. This  paper  was  pre- 
sented by  de'fendant's  attorney  to 

I     the  auditing  board,  with  a  state- 
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mcnt  written  by  him  at  the  foot 
tliereof  to  the  effect  that  the  whole 
matter  seemed  to  depend  on  plain- 
tiff's contract  with  defendant's 
president,  if  there  was  one.  The 
auditing  board  again  rejected  the 
claim,  and  at  its  request  the  attor- 
ney notified  the  plaintiff  of  the  re- 
jection, but  without  specifying 
the  alleged  ground  of  invalidity. 
Held,  that  this  was  not  such  a  re- 
nouncement of  the  license  as  dis- 
charged defendant  from  liability 
under  the  agreement  or  permit- 
ted it  to  dispute  the  validity  of  the 
patent.  Id. 

4.  Also,  Jield,  that  in  the  absence  of 
any  proof  of  authority  conferred 
upon  the  auditing  board,  beyond 
the  usual  functions  of  such  a 
board  to  allow  or  reject  claims,  it 
had  no  authority  to  rescind  the 
contract  or  determine  the  future 
action  of  the  company  ;  but  that 
such  authority  was  in  the  board  of 
trustees.  Id. 

PAYMENT. 

1.  In  the  absence  of  a  written 
acknowledgment  or  promise  to 
take  a  case  out  of  the  Statute  of 
Limitations,  and  where  a  payment 
is  relied  upon  for  that  purpose,  to 
operate  as  such  it  must  appear 
that  the  alleged  payment  was  a 
deliberate  act  of  the  debtor  evi- 
dencing or  accompanied  by  some 
evidence  of  an  intention  on  his 
part  to  thereby  acknowledge  the 
existence  of  the  debt.  Adams  v. 
Olin.  150 

2.  Where  it  is  uncertain  whether 
the  alleged  payment  was  such  in 
fact  or  was  an  independent  trans- 
action between  the  parties  not 
connected  with  the  old  debt,  no 
inference  can  properly  be  drawn 
therefrom  of  an  admission  thereby 
of  the  existence  of  that  debt.     Id. 

8.  Where,  by  the  judgment  in  a 
partition  suit,  a  portion  of  the 
proceeds  of  a  sale  of  the  property 
is  directed  to  be  paid  to  one  of 
the  parties,  who  is  a  non-resident, 
and  upon  application  to  the  court 
to  authorize  payment  to  be  made 
to  the  attorney  of  said  party,  said 


attorney  presents  a  power  of 
attorney  executed  b^  his  prin- 
cipal, duly  authenucated  and 
acknowledged,  authorizing  him 
to  receive  the  money,  which  facts 
are  undisputed,  and  there  are  no 
suspicious  circumstances  sur- 
rounding the  application,  it  is  the 
duty  of  the  coiu-t  to  direct  pay- 
ment as  provided  for  in  the  power, 
and  a  refusal  to  make  such  a 
direction  is  a  denial  of  a  legal 
right,  and  is  reviewable  here. 
Lythffoe  v.  Smith.  442 

4.  An  acknowledgment  of  receipt 
of  payment  in  a  satisfaction  of  a 
mortgage  is  prima  facie  evidence 
that  the  mortgage  was  p|aid,  and 
to  rebut  the  presumption  the 
mortgagee  must  show  affirmatively 
that  tne  acknowledgment  is 
untrue.     VanSlooten  v.   Whe^^. 

624 

PEDDLER. 

1.  The  Legislature  has  power  to 
authorize  a  municipal  corporation 
to  regulate  hawking  and  peddling 
in  its  streets.  Village  of  Stamford 
V.  Fisher.  187 

2.  As  such  a  statute,  however,  is  in 
restriction  of  the  common  law.  it 
should  receive  a  strict  construc- 
tion, and  in  an  action  to  recover  a 
penalty  prescribed  for  a  violation 
of  a  municipal  ordinance  prohib- 
iting such  a  business,  it  must  ap- 
pear tliat  defendant's  occupatioa 
is  clearly  within  those  prohibitions. 

Id. 

3.  In  an  action  to  recover  a  penalty 
prescribed  for  the  violation  of  a 
resolution  of  plaintiff's  trustees 
which  prohibited  all  persons 
"from  liawking  or  peddling  in 
the  public  streets"  of  the  vil- 
lage, which  resolution  was  passed 
under  authority  of  the  provision 
of  the  act  of  1883  (Chap.  465. 
Laws  of  1888),  these  facU  ap- 
peared :  Defendant,  who  had  a 
store  in  another  |)lace,  solicited 
orders  of  plaintiffs  citizens, 
and  delivered  groceries  for 
family  use  pursuant  to  such 
orders.  He  had  a  wagon  with 
which  he  made  trips  to  the  village^ 
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filling  his  previoos  orders,  and 
taking  new  ones  at  the  various 
houses.  It  did  not  appear  that  he 
had  sold  or  offered  for  sale  any 
goods  upon  the  streets.  Hdd, 
thai  the  eyidence  failed  to  estab- 
lish a  violation  of  the  ordinance. 

Id. 

PENAL  CODE. 

^265.    People  v.  Ma»e8,  214 

i^W' I  People  y.Adler,  813 

^627!    People  y,  Alboto.  130 


PERJURY. 

1.  Upon  the  trial  of  an  indictment 
for  perjury,  in  swearing  to  an  affi- 
davit used  upon  a  motion  to  oi)en 
a  default  in  a  civil  action  in  which 
the  accused  was  defendant,  it  ap- 
peared that  said  action  was  still 
pending  and  undetermined.  No 
motion  was  made  to  postpone  the 
trial  until  the  action  was  deter- 
mined, but  defendant's  counsel 
objected  that  the  court  had  no 
Jurisdiction  to  proceed  with  the 
trial.     Held,   untenable;  that  the 

auestion  was  not  one  of  Jurisdic- 
on  but  of  convenience  and  pro- 
priety, to  which  the  attention  of 
the  court  should  have  been  called 
before  entering  upon  the  trial,  b^ 
application   to  postpone.    Pi 


2.  The  alleged  perjury  was  com- 
mitted in  1891 ;  thereafter,  and 
before  the  trial,  the  act  declaring 
the  penalty  for  perjury  was 
amended  (Chap.  662,  Laws  of 
1892),  so  that  the  imprisonment 
might  be  for  a  less  but  not  for  a 
greater  term.  Held,  that  the 
amendatory  statute,  as  applicable 
to  prior  offenses,  was  not  an  er 
past  facto  act.  Id. 


PHYSICLA.N8  AND  SURGEONS. 

1.  G. ,  defendant's  testator,  and  plain- 
tiff, who  were  practicing  physi- 
cians and  surgeons,  in  1884  entered 
into  a  co-partnership  agreement 
for  the  practice  of  their  profession 
for  one  year,  at  the  expiration  of 


which  G.  agreed  to  execute  to 
plaintiff  an  agreement  and  guaran- 
tee that  he  would  not  thereafter 
practice  medicine  or  surgery  in 
the  village  of  D.,  their  place  of 
business,  or  within  five  miles 
thereof.  At  the  expiration  of  the 
year  G.  executed  the  agreement 
called  for,  by  which  he  covenanted 
not  to  practice  said  professions 
within  either  of  two  towns  in 
wMch  said  village  was  situated. 
The  contract  provided  that  "tO 
practice  medicine  and  surgery,  as 
above  mentioned,  shall  be  con- 
strued to  mean  to  prescribe  for,  to 
compound  medicine  for,  advise  or 
visit  any  person  sick  or  disabled." 
G.  thereafter  became  a  member  of 
a  firm  which  en&raged  in  the  busi- 
ness of  selling  dru^s,  books,  etc., 
in  another  village  m  one  of  said 
towns,  two  miles  distant  from  D., 
and  he  continued  in  that  business 
until  1889.  In  an  action  to  re- 
cover a  sum  fixed  in  said  contract 
as  liquidated  damages  for  its  viola- 
tion, it  appeared  that  defendant 
purchasea  drugs  at  the  store  of 
the  firm,  and  made  no  objection  to 
the  conducting  of  the  business  by 
G.  The  only  acts  proved  claimeci 
to  be  violative  of  the  agreement 
were  that  G.  on  one  occasion  at- 
tended as  counsel  with  other 
physicians  upon  a  person  in  ejr- 
tremis,  for  which  he  made  no 
charge,  but  recL»ived  and  accepted 
a  small  fee.  In  eight  other  cases 
he  furnished  persons  calling  at  his 
store,  medicines  kept  in  stock  suit- 
able for  their  respective  ailments. 
No  charge  was  made  for  medical 
advice,  only  the  medicines  being 
paid  for.  ^HeM,  that  a  violation 
of  the  contract  was  not  established; 
that  it  prohibited  the  practice  of 
the  profession  by  G.,  not  the  doing 
of  isolated  acts  such  as  were 
proven ;  that  the  definition  of 
what  should  constitute  such  prac- 
tice did  not  enlarge  the  mei\ning 
of  that  term,  but  was  designed 
simply  as  a  specifiaition  of  the 
acts  which,  if  systematically, 
habitually  or  frequently  done, 
would  be  a  breach  of  the  agree- 
ment.    Grrenfieldy.  Oilman.     168 

.  The  profession  of  a  pharmacist  and 
that  of  a  physician  arc  essentially 
distinct,  and  an  ugreoment  not  to 
engage  in  the  one  does  not  pre- 
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elude  the  partj  from  engaging  in 
the  other,  so  long  as  the  one  is  not 
used  as  a  oover  lor  the  operations 
of  the  other.  li. 


PLEADING. 

Aterments  as  to  facts  not  stated 

in  original  complaint  and  which  do 
not  relate  to  matters  occurring  subse- 
quent to  the  commencement  of  the  ac- 
tion^ may  not  propej'ly  be  inserted  in 
sujpplemental  complaint. 

See  Barnard  v.  Oantz.  249 

See  Indictment. 


POSSESSION. 

1.  Where  possession  is  relied  upon 
by  a  grantor  in  order  to  establish 
as  a^nst  a  purchaser  for  a  good 
eonsideration  from  the  grantee,  a 
right  to  the  land  conveyed,  on  the 
ground  that  the  conveyance  was 
induced  by  fraud,  to  charge  the 
purchaser  with  notice  it  must  ap- 
pear that  there  was  an  actual,  open 
and  visible  occupation,  inconsist- 
ent with  the  title  of  the  apparent 
owner  by  the  record;  not  equivo- 
cal, occasional  or  for  a  special  or 
temporary  purpose.  Holland  v. 
Brown.  844 

2.  It  seems,  when  a  party  proposes 
to  purchase  the  water  front  of  a 
farm  on  the  shore  of  navigable 
waters,  which  farm  is  in  such  an 
actual  and  open  possession  of  a 
third  person  and  is  designated  by 
visible  boundaries  or  monuments 
at  or  near  the  shore,  the  possession 
is  notice  of  the  occupant's  rights 
with  respect  to  the  whole  farm, 
including  the  water  front  aopur- 
tenant  thereto  and  held  by  him  as 
private  property.  Id. 


POWERS. 

1.  A  general  power  to  dispose  of 
property  includes  the  right  to  dis- 
pose of  it  by  will,  unless  the  grant 
of  the  power  contains  words 
which  expressly,  or  by  fair  im- 
plication, exclude  such  a  method 
of  disposition.  In  re  Gardner.  122 


2.  T.  died  leaving  a  will  by  which 
he  gave  his  residuary  estate  to 
his  wife,  *'  to  have  and  to  hold 
the  same  and  every  part  and 
parcel  thereof  to  her  and  her  as- 
signs forever,"  provided,  however, 
that  if  any  part  of  it  should  re- 
main unexpended  or  undisposed 
of  at  her  death,  this  he  gave  to 
his  son,  his  heirs  and  assigns. 
Following  this  was  an  expression 
of  the  testator's  expectation  and 
desire  that  his  wife  should  not 
dispose  of  any  of  said  estate  by 
will  in  such  a  wav  that  the  whole 
that  might  remain  at  her  death 
would  go  out  of  his  "own  family 
and  blood  relation."  The  testator 
had  but  one  child,  a  son  by  a 
former  wife.  The  widow  died 
leaving  a  will  which,  by  its  terms, 
disposed  of  so  much  of  said  residu- 
ary estate  as  remained  at  her  death, 
giving  a  large  portion  thereof  to 
the  son,  and  also  one-fourth  of  her 
residuary  estate,  after  the  expira- 
tion of  a'^life  estate  given  therem, 
and  another  fourth  to  a  sister  of 
her  husband.  Held,  that  the  power 
to  dispose  given  by  the  will  in- 
cluded the  right  to  dispose  by  will; 
that  the  estate  of  the  wife  was 
not  qualified  by  the  concluding 
paragraph  expressing  the  testator's 
expectation  and  desire;  also  that 
if  that  clause  should  be  construed 
as  implving  a  power  in  trust  in 
favor  of  the  son  the  power  was 
observed  and  fully  executed.    Id. 

3.  S.  died,  leaving  a  will  by  which 
he  gave  his  personal  estate,  after 
payment  of  certain  bequests,  to 
his  daughter,  with  a  provision 
that  if  it  did  not  amount  to  a  simi 
named  his  executors  should  sell 
enough  of  his  other  property  to 
make  up  that  amount,  which  leg- 
acy he  desired  her  to  keep  for  the 
benefit  of  her  children.  All  of  his 
real  estate  he  devised  to  his  son 
during  life,  "  with  the  right  and 
privilege  of  disposing  of  the  same 
by  will  or  devise  to  his  children, 

■  if  any  he  diould  have."  In  case 
the  son  died  without  children,  the 
testator  gave  said  real  estate  to  the 
children  of  his  daughter.  The 
son  died  without  having  exercised 
the  power  given  him  to  devise  the 
property,  and  leaving  children 
who  were  in  esse  at  the  time  of  the 
execution  of  the  wiU.    In  an  ac* 
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lion  for  the  construction  of  the 
same,  held,  that  the  authority  so 
given  to  the  son  was  a  valid  trust 
power  (1  R  S.  678,  §  95);  that 
such  power  was  imperative  (§  96); 
that  equity  will  regard  that  as 
done  which  the  trustee  should 
have  done,  and  so,  his  children,  the 
beneficiaries  of  the  power,  took 
the  land  in  equal  shares.  Smith 
V.  Floyd.  337 

4.  Where  a  power  to  sell  real  estate 
is  given  to  executors  after  the  ex- 
piration of  a  life  estate,  or  when 
the  voungest  child  becomes  of  age, 
witn  a  dfiection  to  divide  the  pro- 
ceeds equally  among  the  testator's 
legal  heirs,  the  heirs  take  the  fee 
of  the  remainder  subject  to  the 
execution  of  the  power  of  sale; 
and  upon  the  recovery  of  a  judg- 
ment against  one  of  them  before  the 
time  arrives  when  the  power  can 
be  executed,  the  judgment  cred- 
itor acquires  a  lien  upon  the 
heir's  interest  in  the  land,  which 
follows  and  attaches  to  his  interest 
in  the  proceeds,  when  a  sale  is 
had  \maer  the  power.  Sayle9\, 
Best.  368 

6.  Where  words  are  used  in  a  will 
fairly  expressive  of  an  intent  that 
the  executors  shall  sell  real  estate, 
but  the  import  thereof  is  uncer- 
tain or  equivocal,  in  determining 
whether  a  power  of  sale  was  in- 
tended, the  fact  that  a  sale  is  nec- 
essary in  order  to  give  full  effect  to 
the  will  may  properly  be  permitted 
to  have  great  weight  in  the  con- 
struction of  the  instrument.  Ca- 
hill  V.  Russdl.  402 

6.  Formal  words  are  not  necessary 
to  create  a  i)ower,  and  if  it  appears 
by  a  will  that  a  power  of  sale  was 
intended,  a  sale  will  be  supported, 
however  obscurely  the  intention 
may  be  expressed.  Id. 

7.  B.,  by  the  first  clause  of  her  will, 
gave  to  a  sister  a  legacy,  and  in 
the  next  clause  gave  to  her  the 
use  of  a  portion  of  certain  premises 
**  until  the  sale  and  conveyance  of 
said  premises  "  by  the  executor  as 
thereinafter  provided.      The  will 

•  then  gave  various  legacies,  includ- 
ing one  to  the  only  heir  at  law  of 
the  testatrix,  an  infant  grandson. 
There  was    no  residuary  clause. 

SicKELs — Vol.  XCY. 


An  executor  was  appointed,  but 
no  power  of  sale  was  conferred 
upon  him  in  express  terms.  In  a 
codicil  executea  after  the  death  of 
the  sister,  the  testatrix  revoked  the 
legacy  to  her,  but  did  not  change 
the  second  clause.  By  other  codi- 
cils she  revoked  various  legacies, 
and  the  last  contained  a  clause 
giving  the  residue  of  her  estate, 
real  and  personal,  to  her  grand- 
son. The  legacies  not  revoked 
amounted  to  $18,500.  The  net 
personal  estate  of  the  testatrix  at 
her  death  did  not  exceed  $3,000. 
The  said  premises  were  valued  at 
$12,000,  and  the  testatrix  owned 
an  equitable  interest  in  other  real 
estate  worth  $2,000.  In  an  action 
for  the  construction  of  the  will, 
held,  that  a  power  to  sell  said 
premises  wto  intended  to  be  and 
was  given  to  the  executor,  in  order 
to  convert  the  same  into  person- 
alty and  render  it  available  for  the 
general  purposes  of  administra- 
tion. Id, 

As  to  what  is  a  vcUid  exercise 

of  a  power  of  scUe, 
See  Dyett  v.  C.  T.  Co,  64 


PRACTICE. 

The  reading  by  the  court  on  trial  at 
Special  Term  of  the  minutes  of 
testimony  taken  out  of  court,  or  of 
documents,  may  be  dispensed  with 
where  the  counsel  ou  the  trial  or 
argument  agree  upon  or  orally 
state  the  contents  thereof  to  the 
court,  and,  for  the  purposes  of  re- 
view, the  minutes  or  documents  so 
referred  to  may  be  incorporated  in 
the  case.     Crook  v.  HanUin.     297 

See  Appeal. 
Pleading. 
Trial, 


PRESUMPTIONS. 

1.  While  contracts  between  vendor 
and  vendee  in  restraint  of  trade 
will  be  upheld,  they  are  not  to  be 
treated  with  special  Indulgence. 
They  are  intended  to  secure  to  the 
purchaser  of  the  good  will  of  a 
trade  or  business  a  guaranty 
against  competition  by  the  vendor. 
When  this  object  is  accomplished, 

92 
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in  the  absence  of  any  further 
precise  and  clear  stipulation,  it 
will  not  be  presumed  that  more 
was  intended.  GreenfiM  v.  Cril- 
man.  168 

2.  Where  a  person  keeps  a  dog  for 
the  purpose  of  guardmg  liis  prop- 
erty against  trespassers,  an  mfcr- 
ence  is  proper  of  knowledge  on 
his  part  of  a  propensitv  of  the  dog 
to  attack  and  bite  mankind,  and  of 
negligence  on  the  part  of  the 
owner  in  allowing  him  to  be  at 
large.    Bahnkev.  Friederich,   224 

8.  Where  a  trustee  buys  an  interest 
in  the  trust  property,  or  secures 
from  the  beneficiary  a  release,  if 
the  latter  is  competent  to  contract, 
in  the  absence  of  proof  of  actual 
fraud  or  of  a  suppression  of  the 
truth,  or  any  unaue  advantage 
taken  of  him,  the  rights  of  the 
parties  will  not  be  affected  by 
the  fiduciary  relation.  Geyer  v. 
Snyder.  894 

4.  It  9eems,  however,  if  it  be  shown 
that  the  price  paid  was  inade- 
quate, or  that  the  trustee  made  a 

Erofit  out  of  the  transaction,  the 
kw  presumes  fraud,  concealment 
or  undue  influence,  or  conduct  in- 
consistent with  loyalty  to  his  trust, 
and  throws  upon  him  the  burden 
of  proving  lacts  rebutting  this 
presumption.  Id. 

5.  An  acknowledgment  of  receipt 
of  payment  in  a  satisfaction  of  a 
mortgage  is  prima  facie  evidence 
that  tne  mortgage  was  paid,  and 
to  rebut  the  presumption  the 
mortgagee  must  show  aflirma- 
tively  that  the  acknowledgment 
is  untrue.     Van  Slooten  v.  W/teeler. 

624 

When  long  delay  on  the  part 

of  the  beneficiary  in  eeeking  to  set 
aside  a  transfer  of  a  trust  estate  to  the 
trustee  mil  prevent  the  former  from 
availing  himself  of  the  equitable  rule 
raising  a  presumption  of  fraud  or 
undue  influence  against  the  kUter. 

See  Oeyer  v.  Snyder,  8W 

When  court  grants  order  on 

application  of  a  receiver  presumption 
is  that  lie  hoA  filed  his  bond. 

See  Ilegeioiscfi  v.  Silver.  414 


PRINCIPAL  AND  AGENT. 

1.  It  is  the  right  of  every  ciUzen  in- 
tercsted  in  any  propcised  legisla- 
tion to  employ,  and  agree  to  pay, 
an  agent  to  draft  a  bill,  and  fairly 
and  openly  to  explain  it  to  a  legis- 
lative committee  or  any  member  of 
the  legislature,  and  ask  to  have  it 
introduced;  and  a  contract  with 
the  agent  which  does  not  call  for 
more,  and  services  under  it  which 
do  not  go  further,  are  not  against 
public  policy.    Chesebraughv.  Con- 


2.  Under  the  provision  of  the  New 
York  Consolidation  Act  (§  822, 
chap.  410,  Laws  of  1882),  giving 
to  the  commissioners  of  taxes  and 
assessments  power  to  remit  or  re- 
duce taxes  after  delivery  of  the 
books  to  the  receiver  of  taxes,  pro- 
vided the  applicant  or  party  ag- 
grieved shall  satisfy  them  that  he 
was  prevented  by  absence  from 
the  city  or  by  illness  from  making^ 
his  application  within  the  time 
limited  by  the  prior  provisions  of 
the  act  for  correction,  if  a  party 
aggrieved  is  absent  from  the  state 
or  confined  by  illness,  he  may  ap- 
pear and  make  the  application  for 
correction  under  said  provision  by 
an  agent  or  attorney  who  has  suf- 
ficient knowledge  of  the  facts  to 
present  the  proofs.  People  ex  rd. 
V.  Barker.  437 

3.  So,  also,  it  seems,  that  if  an  owner 
of  property  residing  in  the  city 
has  placed  his  entire  business  in 
the  hands  of  an  agent  who  has 
full  knowledge  in  respect  thereto, 
such  agent  may  appear  for  his 
principal  and  make  the  requisite 
proof  on  application  for  the  cor- 
rection of  an  assessment,  and  ii 
the  agent  be  prevented  by  absence 
or  sicKness  from  making  the  ap- 
plication within  the  proper  time, 
it  may  be  made  afterwax^ds  under 
said  provision.  Id. 

4.  Upon  the  death  of  P..  defendant's 
testator,  there  was  found  in  his 
safe  a  sealed  envelope  indorsed, 
"  A  declaration  in  favor  "  of  plain- 
tiffs, whose  names  were  given. 
In  the  envelope  was  a  paper, 
signed  and  acknowledged  by  P., 
stating,  among  other  things,  that 
there  was  in  said  safe  **a  parcel 
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containing  129,000  in  bonds  "  of  a 
certain  railroad  company  named, 
of  which  $10,000  belonged  to  a 
person  named  and  the  balance  to 
the  plaintiffs.  The  paper  closed 
with  this  statement :  "  No  person 
shall  have  the  right  to  oppose  this 
declaration,  because  it  is  founded 
on  conscience  and  justice.  I  re- 
serve this  money  only  for  what  I 
may  consider  proper. "  There  was 
no  parcel  such  as  described,  but  in 
the  same  box  were  found  thirty- 
eight  $1,000  bonds  of  said  com- 
pany. In  an  action  brought  by 
plaintiffs  to  recover  nineteen  of 
said  bonds,  held,  that  it  was  to  be 
inferred  from  the  language  of  the 

Saper,  in  the  absence  of  anv  evi- 
ence  explaining  or  contradicting 
it,  that  plaintiffs  were  the  owners 
of  the  bonds  claimed;  that  the 
declaration  to  that  effect  was  not 
€[ualified  by  the  closing  clause,  but 
it  simply  indicated  that  said  bonds 
were  in  the  possession  of  P.  \mder 
some  agency,  or  possibly  a  trust, 
he  having  authority  to  convert 
them  and  apply  the  proceeds  con- 
sistently with  the  plaintiffs'  own- 
ership.  G(mnY,J)e  Miranda.  474 

5.  Where  the  cashier  of  a  bank  hav- 
ing the  i)ower  to  bind  it  by  his 
checlss,  for  the  purpose  of  c^ vert- 
ing its  funds  to  his  own  use,  drew 
checks  as  cashier  upon  defendant, 
with  whom  his  bank  had  a  deposit 
account,  making  them  payable  to 
persons  who  were  dealers  with 
the  bank,  but  without  their  knowl- 
edge, and  then  indorsed  them  in 
the  names  of  the  payees,  to  parties 
who  collected  them  from  defend- 
ant, AM,  that  so  far  as  defendant 
was  concerned  the  intent  of  the 
cashier  was  the  intent  of  his  bank; 
that  the  payees  were  to  be  con- 
sidered as  fictitious  persons;  and 
that  said  bank  was  so  far  con- 
cluded by  the  acts  of  its  cashier 
as  to  be  estopped  from  denying 
the  validity  oi  the  checks.  Phil- 
lips V.  Mercantile  Nat,  Bank.    556 

An  auditing  hoard  of  a  cor- 
poration in  the  absence  of  proof  of 
express  authority  has  no  authority  to 
rescind  a  contract  made  by  tJie  corpo- 
ration or  to  determine  its  future  action 
in  regard  thereto, 

See  Skinner  v.  W.  M,  d  R  M.  Co. 

217 


When    client   not    cJuirgeaUe 

mth  knowledge  of  fact  known  to  his 

See  Kountze  v.  Helmuth.  432 

As  to  when  question  whether  a 

principal  has  assents  to  or  ratified 
and  so  become  bound  ty  a  contract 
made  by  his  agent  is  one  of  fact,  not 
of  law. 

See  Stokes  v.  Mackay  (Mem.).    640 


PRIVILEGED  COMMUNI- 
CATIONS. 

Where  a  written  confldeiitial  com- 
munication between  a  husband  and 
wife  is  given  to  a  third  person  by 
the  one  to  whom  it  was  addressed, 
and  is  thus  made  public,  the  pro- 
tection given  by  the  statute  to 
sudi  a  communication  is  waiv^; 
it  may  be  treat<ed  like  any  other 
communication,  and  put  in  evi> 
dence,  if  otherwise  admissible. 
J'eople  V.  ffayes.  484 


PROMISSORY  NOTES. 
See  BiLi.8,  NoTKS  and  Chkcks. 

PUBLIC  POLICY. 

1.  Where  a  lessor  of  premises  knows 
or  intends  that  they  will  or  may 
be  used  for  unlawful  purposes 
the  lease  is  void,  and  the  obliga- 
tion of  the  lessee  to  pay  rent  will 
not  be  enforced  by  the  court. 
Bhrnst  v.  Crosby.  364 

2.  It  is  the  right  of  every  citizen 
interested  in  any  proposed  legisla- 
tion to  employ,  and  agree  to  pav, 
an  agent  to  draft  a  biU,  and  fairly 
and  openly  to  explain  it  to  a  legisla- 
tive committee  or  any  member  of 
the  legislature,  and  ask  to  have  it 
introduced;  and  a  contract  with 
the  agent  which  does  not  call  for 
more,  and  services  under  it  which 
do  not  go  further,  are  not  against 
public  policy.  Chesebrovghv.  Con- 
over.  382 

3.  It  is  not  the  public  policy  of  this 
state  to  prevent  foreign  corpora- 
tions from  acquiring  and  holding 
real  property  here,  if  required  for 
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the  transaction  of  any  lawful  busi- 
ness. Laneaster  t.  Afn$t&rdam 
Imp,  Go.  676 

4.  Public  policy  requires  that  claims 
against  the  estates  of  deceased  per- 
sons should  be  established  by  very 
satisfactory  evidence.  VanSlooUn 
V.  Wheeler,  624 

The  qaeetian  as  to  what  i$  the 

puMio  poliey  of  the  state  in  rtferenee 
to  bequests  in  a  foreign  toiU,  wUid 
under  the  laws  of  the  domicile  of  the 
testator  hut  invalid  under  our  laws, 
is  to  be  determined  by  the  situa- 
tion eaeieting  and  in  tfiew  of  the 
statutes  in  force  at  the  time  the 
court  is  required  to  make  a  decree 
disposing  of  the  fund. 

See  Dammert  y.  Osbom,  80 

There  is  no  public  policy  in 

this  state  whidt  forbids  the  execution 
by  a  foreign  corporation  of  an  assign- 
ment for  the  benefit  of  creditors. 

See  VanderpoelY,  Chrman,       668 


PUNISHMENT. 

1.  A  statute  which  permits  the  in- 
fliction of  a  lesser  degree  of  the 
same  kind  of  punishment  than  was 
permissible  when  the  offense  was 
committed  may  not  be  regarded 
as  an  ex  post  facto  law.  People  y. 
Hayes.  484 

2.  It  seems,  also,  that  where  a  statute 
makes  a  change  in  the  manner  of 
punishment,  if  the  change  be  of 
such  a  nature  that  it  cannot  by 
any  possibility  be  regarded  other 
than  as  a  mitigation  of  punish- 
ment, it  will  not  be  regarded  as  ex 
post  facto.  Id. 


QUESTIONS  OP  LAW  AND 
FACT, 

When  questions  of  waiver,  of 

fraudulent  concealment  and  of  negli- 
gence are  questions  of  fact. 

See  Rathbone  y.  N.  Y.  C.  dt  H.  R. 
R.  R,  Co.  48 

When  question  of  negligence 

one  of  law. 

See  Babcock  y.  F.  R.  R.  Co.       808 

As  to  when  question  whether  a 

principal  /uu  assented  to  or  ratified, 


and  so  become  bound  by  a  eontraet 
made  by  his  agent  is  one  of  fact,  wft  ^ 
law. 
See  Stokes  y.  Maekay  (Mem.).    640 

RAILROAD  CORPORATIONS. 

1.  In  an  action  to  recover  damages 
for  injuries  to  a  piece  of  statuary, 
delivered  by  R.,  plaintiff's  testa- 
tor, to  defendant  for  transporta- 
tion, it  appeared  that  the  shipping 
bill  simply  described  the  property 
as  two  boxes  of  marble,  contents 
and  value  unknown.  The  bill 
contained  a  condition  to  the  effect 
that  no  statuary  wotdd  be  carried 
by  defendant  for  the  loss  of  which 
it  would  be  liable,  unless  a  memo- 
randum was  delivered  stating  the 
character  and  kind  of  articles  and 
their  value,  unless  a  proper  extra 
price  for  the  carriage  ana  respon- 
sibility was  paid.  R.  's  agents  and 
servants  informed  defendant  at 
the  time  of  the  shipment  that  the 
boxes  contained  marble  statuaiy, 
and  this  was  marked  upon  the 
boxes,  also  the  words  ''Handle 
with  care."  R.  employed  a  well- 
known  art  dealer  to  make  the  ship- 
ment, who  had  been  engaged  for 
twenty-seven  years  in  shipping 
va^ble  works  of  art  over  defend - 
an  A  road,  and  this  shipment  was 
made  in  the  usual  manner.  It  ap- 
peared, also,  that  R.  acted  in  good 
laith,  and  there  was  no  actual  con- 
cealment on  his  part  or  his  agents 
of  the  character  of  the  property. 
The  statuary  was  found  to  be 
broken  on  delivery  to  the  con- 
signee, and  the  evidence  tended 
to  show  that  the  injury  occurred 
enroute  And  was  caused  by  the  neg- 
ligence of  defendant.  Meld,  that  a 
nonsuit  was  error;  that  if  defend- 
ant was  fully  and  truly  informed 
as  to  the  character  of  the  property, 
and  accepted  it  without  requiring 
a  written  memorandum  or  extra 
compensation,  it  might  be  deemed 
to  have  waived  other  and  further 
observance  of  the  conditions;  and 
that  plaintiff  was  entitled  to  a  sub- 
mission to  the  jury  of  the  ques- 
tions of  waiver,  of  fraudulent  con- 
cealment and  of  defendant's  neg- 
ligence. Rathbone  v.  iV".  T.  C,  <t 
H.  R.  R.  R.  Co.  48 

2.  It  seems  the  powers  granted  to 
railroad  corporations  are  to  be  ex- 
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erdsed  in  strict  conformity  to  pri- 
Tate  rights,  and  under  the  same 
.  responsibility,  save  in  some  excep- 
tional cases,  as  if  the  acts  done  in 
execution  of  such  powers  were 
done  by  an  individual.  Booth  v. 
R,  W,  <fc  0.  T.  R  B.  Co,         267 

t.  Where  such  a  corporation  in 
making  an  excavation  upon  its 
land  for  lawful  purposes  is 
obliged  to  resort  to  blasting,  the 
fact  that  the  blasting  caused 
injury  to  a  building  on  adjoining 
land  does  not  alone  render  it 
liable  ;  it  must  also  appear  that  it 
failed  to  exercise  due  care.        Id, 

4.  The  degree  of  care  requisite  in 
such  case  to  constitute  due  care 
must  be  conmensurate  with  the 
danger;  the  blasting  must  be 
conaucted  with  the  most  cautious 
regard  for  the  neighbors'  rights. 

Id. 

5.  In  making  a  lawful  excavation  on 
its  lands,  in  order  to  remove  rock, 
defendant  resorted  to  blasting 
with  gunpowder.  Plaintiff's 
house  on  adjoining  land  was 
seriously  injured  by  the  blasting, 
presumably  by  the  Jarring  of  the 
ground  or  concussion  of  the  at- 
mosphere caused  by  the  explo- 
sion. The  persons  engaged  in  the 
work  were,  during  its  progress, 
informed  of  the  injury  that  was 
being  done.  In  an  action  to  re- 
cover damages  for  the  injury,  it 
was  conced^  that  defendant  ex- 
ercised due  care,  and  that  the 
blasting  was  necessary  in  order  to 
remove  the  rock.  The  court 
charged  the  jury  In  substance  that 
defendant  In  using  powerful  ex- 
plosives in  blasting,  aid  so  at  its 

geril,  and  was  liable  if  plaintiff's 
ouse  was  injured  thereby ;  that 
"it  made  no  difference  whether 
the  work  was  done  carefully  or 
negligentlv."  Held,  error;  that 
the  use  of  explosives  in  blasting 
did  not,  under  the  circumstances, 
oonstitute  a  private  nuisance.    Id. 

f.  B  seems,  that  had  it  been  practi- 
cal in  a  business  sense  to  remove 
the  rock  without  blasting, 
although  at  a  somewhat  increas^ 
cost,  defendant,  at  least  after  hav- 
ing been  informed  of  the  Injury, 


would  have  been  bound  to  resort 
to  some  other  method.*  Id. 

7.  So,  also,  it  seems,  if  less  power- 
ful blasts  might  have  been  used» 
which  would  not  have  occasioned, 
or  would  have  lessened  the  injury, 
the  omission  to  use  them  was  neg> 
ligence.  ia. 

8.  The  distinction  pointed  out  be- 
tween acts  and  uses  of  property 
which  are  permanent  and  continu* 
ous,  and  temporary  acts  resorted 
to  In  adapting  premises  to  some 
lawful  use.  Id. 

9.  B.,  plaintiff's  intestate,  was  killed 
by  the  explosion  of  a  powder 
house  alleged  to  have  been  caused 
by  sparks  escaping  from  one  of 
defendant's  engines.  In  an  action 
to  recover  damages,  the  negli- 
gence charged  was  in  not  using  the 
safest  engines,  i.  e.,  those  the  best 
calculated  to  prevent  the  escape 
of  sparks.  These  facts  appeared: 
The  engine  and  its  appliances 
were  in  perfect  condition;  it  was 
of  a  kind  formerly  in  general  use. 
The  mill  had  been  in  the  same 
location  for  many  years,  and  de- 
fendant's road  had  qeen  opemted 
since  1876  with  the  same  kind  of 
locomotives,  without  causing  in- 
iury  to  the  mill.  Another  kind 
had  come  into  general  use,  but 
there  was  no  proof  showing  that 
they  were  safer  or  less  likely  to 
cause  fire;  it  simply  showed  that 
they  emitted  fewer  but  larger 
sparks.  The  new  kind  was 
brought  into  use,  not  because  they 
were  considered  safer,  but  be- 
cause of  greater  efficiency  and  of 
economy  m  the  use  of  fuel.  IIM 
(AiTDRBws,  Ch.  J.,  O'Brien  and 
Matnard,  JJ.,  dissenting),  that 
the  evidence  failed  to  show  neg- 
ligence on  defendant's  part  and 
so  was  insufficient  to  sustain  a 
verdict  for  plaintiff.  BaJboock  v. 
Fitehimrg  R.  B.  Co.  808 


RATIFICATION. 

Where,  in  action  brought  by 

administrntors  of  the  estaie  of  a 
lunatic  to  determine  cu  between  his 
heirs  and  next  of  kin  who  were  en^ 
titled  to  the  awaus  of  the  sale  of  an 
interest  in  his  real  estate  by  his  com* 
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nUtUe,  the  heirs  did  not  object  to  the 
mU,  hut  claimed  the  proceeds,  held, 
that  this  was  a  ratification  of  the  sale 
and  they  were  estopped  from  question- 
ing its  validity. 
See  Fbrd  y.  Livingston,  162 

Where,  in  action  to  rrform  an 

instrument,  it  is  claimed  that  it  wm 
subsequently  ratified,  to  sustain  this 
it  must  appear  that  this  result  was 
intemied  by  the  party  after  knowledge 
af  aU  the  facts. 

See  Barnard  y.  Ganis.  249 


REAL  PROPERTY. 

1.  In  1888  C,  as  committee  of  P.,  a 
lunatic,  commenced  an  action 
against  an  eleYated  railroad  com- 
pany to  restrain  it  from  operating 
its  road  upon  a  street  in  front  of 
real  estate  belonging  to  P.  Judg- 
ment was  rendered  therein  grant- 
ing the  relief  sought,  unless  the 
company  should  tender  the  com- 
mittee ^,000.  and  receive  a  deed 
or  release  of  the  easements  in  the 
street.  An  order  of  the  court  hav- 
ing been  obtained  on  application 
of  O.,  authorizing  him  to  execute 
the  conveyance,  he  did  so,  and  re- 
ceived the  money.  Thereafter  P. 
died  intestate,  unmarried  and  leav- 
ing no  descendants.  In  an  action 
brought  by  the  administrators  of 
the  estate  of  P.  to  determine  as 
between  the  heirs  at  law  and  next 
of  kin  who  were  entitled  to  the 
money,  held,  that  the  money  re- 
tained the  character  of  real  estate, 
and  so  that  the  heirs  were  entitled 
thereto.  (Code  Civ.  Pro.  §  2859.) 
Ftfrdy.  Livingston.  162 

2.  Growing  grass  partakes  of  the 
native  of  realty,  and  upon  the 
death  of  the  owner  of  the  land  fol- 
lows it,  going  to  the  heir  or 
devisee,  not  to  <the  personal  repre- 
sentatives.    In  re   Chamberlain. 

890 

RECEIVER. 

1.  By  the  terms  of  a  judgment  in 
an  action  by  a  judgment  creditor 
to  set  aside  as  fraudulent  an 
assignment  for  the  benefit  of 
creditors,  the  assignment  was  ad- 
judged void,  and  the  assignee 
was    directed  to    pay    plaintiff's 


judgment.  If  he  failed  to  do  this 
within  ten  days  after  service 
upon  him  of  a  certified  copy  of 
the  judgment,  he  was  directed  to 
account  for  and  turn  over  all  the 
assigned  property  to  a  receiver 
appointed  by  the  judgment.  No 
certified  copy  of  the  judgment 
was  ever  s^^ed  on  the  aesi^ee. 
Pending  an  appeal  from  the  judg- 
ment whereon  the  assignee  had 
given  a  valid  undertaking  to  stay 
proceedings,  pursuant  to  a  per- 
emptorv  order  of  the  court, 
granted,  on  application  of  the  re- 
ceiver, the  assignee  paid  over  all 
the  funds  in  hand  to  said  receiver. 
This  order  was  reversed  on  ap- 
peal, and  subsequently  a  motioa 
for  restitution  was  niade  at  the 
(General  Term  and  granted,  but 
the  order  allowed  the  receiver  to 
retain  $450  for  his  commissions, 
counsel  fees,  etc.  On  appeal 
from  so  much  of  the  order  as 
^nted  the  allowance,  held,  that 
It  was  reviewable  here ;  that  no 
copy  of  the  judgment  having 
been  served  on  the  assignee  the 
receiver  never  had  the  legal  right 
to  demand  and  receive  the  prop- 
erty ;  that  when  the  order  reamr- 
ing  its  delivery  was  reversea  he 
ceased  to  have  the  right  to  retain 
the  fund,  or  any  part  thereof,  for 
commissions,  etc.,  but  should  re- 
turn it  undiminished.  Pittsfidd 
Nat,  BariJc  v.  Bayiie.  821 

2,  The  receiver  paid  over  to  plain- 
tiff the  amount  of  its  judgment ; 
this  was  acquiesced  in  by  the 
assignee.  Held,  that  this  was  not 
a  waiver  by  the  assignee  of  his 
right  to  insist  upon  the  re-pav- 
ment  of  the  balance,  and  gave  the 
receiver  no  right  to  commissions. 

8.  In  an  action  brought  by  plaintiff 
as  receiver  of  a  corporation,  an  or- 
der of  the  U.  8.  Circuit  Court, 
appointing  him  receiver,  was  given 
in  evidence.  This  contained  a  con- 
dition that  upon  filing  a  bond  as 
prescribed,  approved  by  the  court, 
plaintiff  coufa  take  and  hold  the 
property.  There  was  no  direct 
evidence  that  a  bond  was  filed,  but 
it  appeared  that  after  the  order  of 
appomtment,  upon  application 
made  to  the  same  court  and  judge, 
plaintiff  was  authorized  to  brmg 
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an  action  in  the  Supreme  Court  of 
^  the  state  upon  the  claim  in  ques- 
tion, and,  pursuant  to  such  au- 
thority, this  action  was  com- 
menced. It  also  appeared  that 
move  than  a  ^ear  after  his  appoint- 
ment he  ren^ned  his  position  as 
receiver.  luld,  that  a  motion  to 
dismiss  the  complaint  on  the 
ground  that  no  bond  was  filed  was 
properlv  denied ;  that  it  was  a 
reasonable  inference  that  the  court, 
when  it  granted  the  order  allow- 
ing the  bringing  of  the  action, 
was  apprised  of  the  facts,  and  as- 
certained that  plaintiff  bad  dul^ 
qualified  as  receiver;  also  that  his 
continuing  as  receiver  and  the  fact 
that  the  position  became  vacant  by 
his  resignation,  implied  that  he  was 
qualified.  Hegewiichy,  Siher,  414 

4.  Also  ?ield,  that  the  appointment  of 
a  successor  to  plaintiff  pending  the 
action  did  not  have  the  effect  to 
suspend  its  prosecution  until  the 
substitution  of  the  new  receiver  as 
plaintiff ;  that  the  provision  of  the 
Code  of  Civil  Procedure  (§766) 
providing  for  the  continuance  of 
an  action  brought  by  a  receiver,  in 
case  of  his  removal,  by  his  succes- 
sor, applied  only  to  statutory  re- 
ceivers, and  it  did  not  appear  that 
plaintiff  was  appointed  by  virtue 
of  any  statute,  and  not  by  the  ex- 
ercise by  the  court  of  general 
equity  jurisdiction;  but  that  if 
said  provision  applied  the  substi- 
tution of  the  new  receiver  was  not 
jurisdictional,  and  the  case  could 
be  prosecuted  in  the  name  of  the 
original  plaintiff,  until  and  unless 
a  substitution  was  applied  for  and 
granted.    (Code  Civ.  Pro.  §  756.) 

Id, 

5.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  in  reference  to 
proceedings  supplementary  to  exe- 
cution (g§  2436,  2452,  2458,  2483), 
such  proceedings  may  be  insti- 
tuted against  a  foreign  corporation 
having  no  agent  and  doing  no 
business  in  this  state,  and  a  re- 
ceiver of  its  property  in  this  state 
may  be  appointed.    Logan  v.  Mc- 

,  OMPub.  Co,  447 

REFERENCE. 

1.  H  seenu,  that  where  the  findings 
of  fact  by  a  referee  have  been  re- 


versed by  the  General  Term,  to 
sustain  the  reversal  on  appeal  to 
this  court  it  must  appear  that  his 
findings  were  aeainst  the  weight 
of  evidence,  or  tnat  the  prooi  so 
clearly  preponderates  in  favor  of 
a  contrary  result  that  it  can  be  said 
with  reasonable  certainty  that  his 
concl  usions  were  erroneous.  Bar- 
Tiard  V.  Oantz,  249 

2.  In  support  of  a  judgment  en* 
tered  upon  the  report  o?  a  referee, 
this  court  is  authorized  to  assume 
anjr  needed  fact  not  found,  but 
which  could  be  sustained  by  the 
evidence  if  it  had  been  found,  and 
especially  one  which  must  have 
been  involved  in  the  findings 
made.     Ogden  v.  Alexandtr,    866 


REGENTS. 

Court  will  not  grant  leave  to 

law  student  to  file  nunc  pro  tuna 
regents  cerHfieate  required  by  iU  ruiee 
in  rrference  to  admimon  of  attorneys, 
(Byle  4,  mibd.  3.) 

See  In  re  Mason  (Mem.).  668 


REMEDIES. 

1.  It  seems,  that  if  there  be  a  doubt 
as  to  whether  property  condemned 
by  a  board  of  health  as  a  nuisance 
is  such  in  fact  it  should  proceed 
by  action  to  restrain  or  abate  the 
nuisance.  People  «e  rel.  v.  Bd. 
Health,  YonJcers,  1 

2.  A  vendor  of  personal  property 
not  delivered,  has  three  remedies 
against  the  vendee  in  default :  He 
may  store  the  property  for  the 
buyer  and  sue  for  the  purchase 
price;  he  may  sell  the  property  as 
agent  for  the  vendee  and  recover 
any  deficiency  resulting,  or  may 
keep  the  property  as  his  own  and 
recover  the  difference  between  the- 
contract  and  the  market  price  at 
the  time  and  place  of  delivery. 
This  rule  covers  every  species  of 
personal  property.  Van  Broeklen 
V.  SmeaUie.  70 

3.  The  right  of  the  owner  of  corpo- 
rate stock  who  has  lost  his  certifi- 
cate, in  case  the  corporation  refuse, 
upon  indemnity  being  tendered, 
to  issue  to  him  a  new  certificate. 
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to  maintain  an  equitable  action  to 
compel  such  issue  was  not  taken 
away  or  affected  by  the  act  of  1873 
(Chap.  171,  Laws  of  1873),  giving 
a  Bummai^  remedy  in  such  cases. 
That  act  did  not  give  a  remedy  at 
law,  but  simply  a  cumulative 
and  additional  equitable  remedy. 
Kinnati  v.  4ad  iS.,  etc.,  B.  B.  Co. 

183 

4.  Where  a  contract  for  railroad  con- 
struction provides  for  payment  in 
installments  as  the  work  pro- 
gressesi  in  case  of  failure  to  pay 
an  installment  when  due  the  con- 
tractor may  either  at  once  rescind 
the  contract  and  recover  for  ma- 
terials furnished  or  services  ren- 
dered, or  he  may  proceed  with 
performance  and  bnn^  suit  to  re- 
cover the  past-due  installment. 
Wharton  A  Co.  v.  Winch.        287 


5.  The  complaint  nerein  alleged  in 
substance  that  H.  died,  leaving 
seven  children  him  surviving,  of 
whom  defendant  M.  is  the  last 

.  survivor;  that  none  of  them  ever 
married  except  the  father  of  plain- 
tiff; that  at  the  death  of  H.  his 
children  became  tenants  of  a  farm 
which  they  mutually  agreed  to 
own  together  as  joint  tenants,  and 
that  upon  the  death  of  either  the 
farm  would  pass  by  devise  or  de- 
scent to  the  survivors;  that  they 
all  lived  together  until  the  mar- 
riage of  puiintiff's  father,  who 
thereafter  moved  away,  prior  to 
which  time  they  had  made  valu- 
able improvements;  that  after  the 
birth  of  plaintiff,  at  a  family  meet- 
ing of  all  said  children,  a  mutual 
agreement  was  entered  into,  re- 
affirming the  prior  agreement,  and 
further  agreeing  tl^t  upon  the 
death  of  the  last  survivor,  the 
farm  should,  by  devise  or  descent, 
pass  to  plaintiff;  that  this  agree- 
ment was  kept  and  performed 
until,  by  the  deaths  of  the  others, 
the  title  became  vested  in  defend- 
ant M. ;  that  the  other  defendants, 
who  lived  in  the  family,  and  were 
well  aware  of  the  agreement,  had, 
by  fraud,  undue  influence  and  co- 
ercion, obtained  from  M.,  who  was 
feeble  in  body  and  mind  and  in- 
competent to  manage  her  affairs, 
deeds  to  themselves  and  others  of 
all  of  the  real  estate  and  are  ap- 


propriating the  proceeds.  Tho 
relief  askS  was  that  the  convey- 
ances to  said  defendants  be  set 
aside  and  vacated;  that  they  be 
required  to  account  for  the  pro- 
ceeds of  the  real  estate  sold,  etc. 
On  demurrer  to  the  complaint, 
hdd,  that  it  set  forth  a  gooa  cause 
of  action;  tliat  the  alleged  agree- 
ment was  neither  against  public 
policy  nor  did  it  contravene  the 
statute  against  perpetuities;  that, 
although  the  agreement  was  not 
in  writing,  there  was  a  part  per- 
formance sufficient  to  take  it  out 
of  the  Statute  of  Frauds;  also,  that 
plaintiff  could  pursue  the  land  in 
the  possession  of  those  who  had 
taken  it  with  knowledge  of  the 
agreement,  and  when  the  land  had 
been  converted  into  money,  he  had 
the  same  ri^ht  to  pursue  the  pro- 
ceeds; that  It  was  no  defense  that 
the  time  had  not  arrived  when, 
under  the  agreement,  plaintiff  was 
entitled  to  possession;  that  he  had 
a  vested  remainder,  and  as  remain- 
derman had  the  right  to  protect  the 
estate;  and  that  although  plaintiff 
was  not  a  party  to  the  agree- 
ment, as  it  was  made  for  his  bene- 
fit, and  M.  had  received  the  full 
consideration,  plaintiff  could  en- 
force it  on  his  own  behalf.  Mur- 
phy V.  Whitixey.  541 

Where  htfore  a  Male  of  good$, 

induced  by  fraud  on  the  part  of  the 
purchaser,  fuu  been  rescinded  by  the 
rendar,  the  goods  are  levied  on  under 
attachtnent  or  execution  agaimt  the 
former,  the  remedy  of  the  Icttter  is  an 
action  for  conversion  against  the 
sheriff  after  demand  and  refusal  to 
deliver,  not  an  action  of  replevin. 

See  Wiee  v.  Grant.  58S 

See  Certiorari. 
Injunction. 
Mandamus. 


REPLEVIN. 

1.  When  a  sale  and  delivery  of  goods 
has  been  procured  by  fraud  on  the 
part  of  the  purchaser,  until  the 
vendor  has  exercised  his  option  to 
rescind,  either  directly  or  by  some 
act  in  disaffirmance  of  the  sale, 
the  purchaser  has  a  leviable  inter- 
est m  the  goods,  and  if  levied 
upon  by  attachment  or  execution 
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ag[aiDst  the  purchaser  prior  to  re- 
scissioD,  it  cannot  be  held  that  the 
vendor  bad  "  the  right  to  reduce" 
the  property  into  his  possession 
within  the  meaning  of  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (§  16«0,  subd.  3)  which  de- 
clares that  an  action  to  recover  a 
chattel  cannot  be  maintained 
"  when  it  was  seized  by  virtue  of 
an  execution  or  a  warrant  of  at- 
tachment against  the  property  of 
a  person  other  than  the  plaintiff, 
and  at  the  time  of  the  seizure  the 

Slaintiff  had  not  the  right  to  re- 
uce  it  into  his  possession."    Wise 
V.  Grant,  598 

2.  Accordingly  held^  where,  prior  to 
any  act  on  the  part  of  the  vendor 
showing  an  intention  to  rescind 
such  a  contract  of  sale,  the  goods 
had  been  levied  upon  by  virtue  of 
an  attachment  against  the  pur- 
chaser, that  an  action  of  replevin 
to  recover  the  goods  was  not 
maintainable.  Id. 

8.  It  seemSt  the  remedy  of  the  ven- 
dor, in  case  of  refusal  of  the 
sheriff  to  deliver  the  goods  on 
demand,  is  an  action  for  con- 
version. Id. 

RULES. 

Court  will  not  grant  leave  to 

la/a  student  to  file  nunc  pro  tune 
regents^  certificate  required  by  its  rules 
in  reference  to  admission  of  attorneys. 
(Rule  4,  svbd.  8.) 

See  In  re  Mason  (Mem.).  658 

SALES. 

1.  A  vendor  of  personal  property 
not  delivered,  has  three  remedies 
against  the  vendee  in  default:  He 
may  store  the  property  for  the 
buyer  and  sue  for  the  purchase 
price;  he  may  sell  the  property  as 
agent  for  the  vendee  and  recover 
any  deficiency  resulting,  or  may 
keep  the  property  as  his  own  and 
recover  the  difference  between  the 
contract  and  the  market  price  at 
the  time  and  place  of  delivery. 
This  rule  covers  every  species  of 
personal  property.  Van  Brocklen 
V.  Smeallie.  70 

2.  In  case  the  vendor  elects  to  make 
a  re-sale,  this  need  not  be  at  auc- 
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tion  unless  that  is  the  customary 
method  of  selling  such  property; 
nor  is  notice  of  the  time  and  place 
of  sale  always  essential.  /(/. 

8.  The  parties  thereto  entered  into 
a  contract  in  writing  by  which  the 
plaintiff  agreed  to  sell  and  convey, 
the  defendant  to  purchase,  the 
Interest  of  the  former  in  a  part- 
nership, the  assets  of  which  con- 
sisted of  real  estate,  stock  on  hand, 
etc.  Defendant  refused  to  per- 
form; plaintiff  offered  perform- 
ance and  thereafter  served  a  notice 
upon  defendant  that  he  had  made 
diligent  effort  to  sell  since  the 
hitter's  refusal;  that  the  best  offer 
received  was  $2,500  less  than  the 
contract  price,  and  if  he  heard 
nothing  to  the  contrary  he  would 
accept  the  offer  and  hold  defend- 
ant for  the  resulting  loss.  Defend  - 
ant  paid  no  attention  to  the  notice, 
and  plaintiff  thereupon  sold  his 
interest  to  his  co-partners  for 
$2,500  less  than  the  contract  price. 
No  claim  was  made  but  that  the 
sale  was  fair  and  productive  of 
the  best  price  possible  to  be  ob- 
tained. In  an  action  to  recover 
damages  for  breach  of  the  con- 
tract, A«^,  that  plaintiff's  partner- 
ship interest  was  personal  prop- 
erty, and  the  title  passed  at  once 
on  the  execution  of  the  agreement; 
and  that  plaintiff  had  the  right,  at 
all  events  after  tender  and  refusal, 
to  sell  as  defendant's  agent,  and  to 
recover  of  hiin  the  deficiency.    Id. 

4.  Plaintiff,  under  the  will  of  her 
grandfather,  was  entitled  to  a  one- 
twenty-eighth  share  in  his  estate. 
Of  the  three  executors  who  quali- 
fied, two  of  them  were  each  en- 
titled to  a  share,  as  was  also  the 
wife  of  the  third.  The  bulk  of 
the  estate  was  invested  in  a  busi- 
ness which  had  been  carried  on  by 
the  testator  and  two  of  the  execu- 
tors, and  another  who  was  also 
entitled  to  a  share  in  the  estate. 
By  an  agreement  to  which  the 
executors  and  the  surviving  part- 
ners were  parties,  executed  in 
1878,  the  interest  of  the  testator 
was  fixed  and  liquidated  at 
$120,000,  and  was  transferred  to 
the  surviving  partners  for  that 
sum.  This  agreement  was  ratified 
and  confirmed  by  an  instrument 
under   seal   executed   by  all  the 
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beneficiaries,  including  nlaintiff, 
and  by  her  husbana  In  1879  j 
plaintiff,  upon  payment  to  ber  of 
95,352  executed  to  the  executors  a 
general  release  and  discbarge  un- 
der seal.  In  1890»  and  after  the 
death  of  all  the  executors,  this  ac- 
tion was  brought  against  their  per- 
sonal representatives  to  set  aside 
all  the  instruments  so  executed, 
and  for  an  accounting,  on  the 
ground  of  fraud.  The  only  proof 
offered  by  plaintiff  was  the  orig- 
inal articles  of  co-partnership, 
and  those  entered  into  by  the  -new 
firm  after  the  testator's  decease. 
It  was  admitted  that  the  interest 
of  the  latter  at  the  time  of  his  de- 
cease, as  stated  on  the  books  of 
the  firm,  was  $138,242,  but  it  ap- 
peared that  the  value  of  the  in- 
terest was  then  unknown  and  un- 
certain. HMy  that  upon  the  facts 
disclosed  the  agreement  for  the 
sale  was  neither  void  nor  voidable  ; 
that  its  efficacy  as  a  legal  transfer 
was  not  destroyed  because  of  the 
fact  that  two  of  the  surviving 
partners  were  executors ;  that  the 
signature  of  the  other  executor 
alone  was  sufficient  to  pass  a  title, 
and  this  could  not  be  questioned 
solely  upon  the  ground  that  the 
other  executors  unnecessarily  made 
themselves  parties;  but  that  the 
transaction  was  in  effect  a  sale  by 
the  legatees,  including  plaintiff, 
and  the  purchasers  acquired  an 
unimpeachable  title ;  that  the  dis- 
parity between  the  sum  stated  on 
the  books  and  the  price  paid  was 
not  such  as  to  show  that  the  tes- 
tator's share  was  sold  at  less  than 
its  true  value.     Geyer  v.  Snyder. 

804 

5.  Also,  held,  that  plaintiff  was  not 
entitled  to  a  stnct  application  of 
the  e<}uitable  rule  which  she  mij^ht 
have  invoked  had  she  moved  with 
mater  diligence;  and  from  her 
long  silence  there  was  a  presump- 
tion of  fair  dealing  which  over- 
rode any  presumption  of  wrong- 
doing growing  out  of  the  trust  re- 
lations of  the  parties.  Id, 

6.  Where  a  sale  and  delivery  of 
goods  is  procured  by  fraudulent 
representations  on  the  part  of  the 
purchaser  the  title  and  possession 
pass  to  him  notwithstanding  the 
fraud,  subject  to  the  right  of  the 


vendor  to  rescind  the  contract  of 
sale.     Wiee  v.  Chrant.  508 

.  Until  the  vendor  has  exercised  his 
option  to  rescind,  either  directly 
or  by  some  act  in  disaffirmance  of 
the  sale,  the  purchaser  has  a  levi- 
able interest  in  the  foods,  and  if 
levied  upon  by  attachment  or  exe- 
cution against  the  purchaser  prior 
to  rescission,  it  cannot  be  held  that 
the  vendor  had  "the  right  to  re- 
duce "  the  property  into  his  pos- 
session within  the  meaning  of  the 
provision  of  the  Code  of  Civil 
Procedure  (s^  1690,  subd.  3)  which 
declares  that  an  action  to  recover 
a  chattel  cannot  be  maintained 
•'  when  it  was  seized  by  virtue  of 
an  execution  or  a  warrant  of  at- 
tachment against  the  property  of 
a  person  other  than  the  plaintiff, 
and  at  the  time  of  the  seizure  the 

Slaiutiff  had  not  the  right  to  re- 
uce  it  into  his  possession."      Id, 

8.  Accordingly  held,  where,  prior  to 
any  act  on  the  part  of  the  vendor 
showing  an  intention  to  rescind 
such  a  contract  of  sale,  the  goods 
had  been  levied  upon  by  virtue  of 
an  attachment  against  the  pur- 
chaser, that  an  action  of  replevin 
to  recover  the  goods  was  not  main- 
tainable. Id. 

9.  It  seems,  the  remed  v  of  the  ven- 
dor, in  case  of  refusal  of  the  sheriff 
to  deliver  the  goods  on  demand,  is 
an  action  for  conversion.  Id, 

See  Ybndor  and  Purchabeb. 


SEAL. 

Where  a  common-law  seal  is  absent 
from  an  instrument  required  to  be 
under  seal,  but  it  shows  upon  its 
face  that  the  partv  executing  it 
intended  to  seal  it,  a  court  of 
equity  will  assume  that  it  is  sealed, 
anpl  grant  the  same  relief  as  if  such 
a  seal  was  attached.  Barnard  y. 
QarUt,  249 


STAMFORD  (YILLAGB  OF). 

In  an  action  to  recover  a  penalty 
prescribed  for  the  violation  of  a 
resolution  of  plaintiff's  trustees 
which  prohibited  all  penons ' '  from 
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hawking  or  peddling  in  the  public 
streets  "  of  the  village,  which  reso- 
lution was  passed  under  authority 
of  the  provision  of  the  act  of  1888 
(Chap.  465.  Laws  of  1883),  these 
facts  appeared:  Defendant,  who 
had  a  store  in  another  place,  so- 
licited orders  of  plaintiff's  citizens, 
and  delivered  groceries  for  familv 
use  pursuant  to  such  orders.  He 
had  a  wagon  with  which  he  made 
trips  to  the  village,  filling  his  pre- 
.  vious  orders,  and  taking  new  ones 
at  the  various  houses.  It  did  not 
appear  that  he  had  sold  or  offered 
for  sale  any  ^oods  upon  the  streets. 
Hdd,  that  the  eviaence  failed  to 
establish  a  violation  of  the  ordi- 
nance. ViUage  of  Stamford  v. 
IWurr.  187 

STATE. 

1.  The  state  cannot  be  impleaded  in 
the  courts  or  made  liable  in  dam- 
ages for  any  cause  whatever  save 
in  such  cases  as  it  has  itself  con- 
sented to  be  made  liable.  Locke  v. 
The  StaU,  480 

t.  The  consent  to  liability  given  by 
i  the  act  creating  the  Board  of 
Claims  (Chap.  205,  Laws  of  1888) 
extends  only  to  such  claims  as  are 
expressly  or  by  fair  implication  in- 
cluded within  the  language  of  the 
statute.  Id. 

%.  As,  therefore,  by  said  act  the  jur- 
isdiction of  said  board  is  the  same 
as  that  of  the  Canal  Appndsers, 
under  the  act  of  1870  (Chap.  821, 
Laws  of  1870),  and  as  by  that  act  it 
is  provided  that  its  provisions 
"shall  not  extend  to  claims  arising 
from  damages  resulting  from  the 
navigation  of  the  canals,"  the  state 
is  not  liable  for  and  the  board  has 
no  Jurisdiction  over  such  a  claim. 

Id, 

STATUTES. 

When  permimte  wordt  in  a 

tiatuie  are  to  be  eoneirued  ae  manda- 
tory. 

See  People  ex  rel.  v.  Cfommon  Coun- 
cil, Buffalo,  800 

Ohap.  270,  Laws  d/1886. 

g  2,  tit,  9,  eha^,  184,  Lam  of 

1881. 


Chap,  54,  Lam  of  1^^, 

See  People  ex  rel,  v.  Board  of  HeaUht  1. 
Board  of  Health  v.  Copcutt,  12. 

1  R  S  778,  §  1. 

Chap.  17,  LaweofieS^. 

Chap.  101,  Lam  a/ 1898. 

See  Dammert  v.  Oeborn,  80. 

1  R.  S.  780,  §  63. 

See  Dyett  v.  Central  Trust  Co,,  54. 

Chap.  841,  Laws  o/1876. 

Chap.  321,  Laws  of  1S77, 

See  Conway  v.   Phanix  Mut.  Life 
Ins,  Co.,  79. 

Chap.  40,  Laws  o/1848. 

Chap.  611,  Lam  ofWlH, 

See  Hygeia  Water  Ice  Co.  v.  N.  T. 

Hygeia  Ice  Co.,  94. 

1^.  A  730,  §67. 

Chap,  545.  Lam  of  1876. 

Chap,  466,  Laws  d/1877. 

Chap.  380,  Lam  of  1886. 

See  MiUs  v.  Husson,  99. 

1  R,  S,  727,  S  47. 

2  R,  S,  185,  §  7. 

Chof,  822,  LawsaflWi. 

See  Hutchins  v.  Van  Veehten,  115. 

Chap,  171,  Lam  o/1878. 

See  Kinnan  v.  F,  S,  S.,  M,  d  8.  HT. 

A,  R,  Co.,  188. 

Chap,  465,  Lam  cfl88S, 

See   Village  of  Stamford  v.  FUher, 
187. 

Chap.  886,  Lam  of  187S. 

See  Morton  v.  Mayor,  etc,,  207. 

Chap,  898,  Lam  of  1890. 

Cha!p.  42,  Lam  of  1891. 

See  Poople  ex  rel.  v.  Common  OtmnoU 

of  Buffalo,  300. 

2  i?.  A  §§  96,  96. 

See  Smith  v.  Floyd,  887. 

1  R.  S,  725,  §  85. 

1  R,  S.  780,  §  59. 

See  Sayles  v.  Best,  368. 

Chap.  718,  Lam  of  1887. 

See  In  re  Knoedler,  877. 

1  R.  S.  606,  §  3. 

I  25,  chap,  677,  Lam  cf  1892. 

See  Ball  v.  Brennan,  409. 

§  822,  chap.  410,  Laics  of  1882. 

See  People  ex  rel.  v.  Barker,  487. 

Chap,  80,  Laws  of  1840. 

Chap,  248,  Lam  of  1879. 

See  Miller  v.  Campbell,  457. 

Chap.  821,  Laws  of  1870. 

Chap.  205,  Lam  of  1888. 

See  Locke  v.  StaU,  480. 

Chap.  662,  Lam  of  1892. 

See  People  v.  Ilayes,  484. 

1  R,  S.  726,  §§  37,  40. 

1  R.  8.  728,  1 55,  subd,  8,  %  68. 

See  Cochrane  v.  SduU,  516. 

§  170,  cha/p,  689,  Lam  of  1898. 

See  People  ex  rel.  v.  Preston,  549. 
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§  48,  cha.p.  564.  Lam  of  1890. 

See  Vdndei'poel'v.  Oarman,  568. 

fc^?^  17,  18,  chap.  687,  Laws  of 

1892. 

See  Ijancaster  v.  AiMterdam  Improve- 
ment Co.,  576. 

1  R.  S.  727,  §)5  37,  38. 

1  R.  8.  773.  ^74,  §§  3.  4. 

Seelnre  Nesmith,  609. 

See  Collateral  Inherit ancb  Act. 
Frauds  (Statute  op). 
Limitations  (Statute  op). 

STIPULATION. 

When  party  precluded  by  stip- 

vlaiion  from  raiding  question  as  to 
title. 

See  Bleakley  v.  Sullimn.  175 


STOCKHOLDERS. 

The  right  of  the  owner  of  corporate 
stock  who  has  lost  his  certificate, 
in  case  the  corporation  refuse, 
upon  indemnity  being  tendered, 
to  issue  to  him  a  new  certificate, 
to  maintain  an  equitable  action  to 
compel  such  issue  was  not  taken 
away  or  affected  by  the  act  of  1873 
(Chap.  171.  Laws  of  1873),  giving 
a  summarv  remedy  in  such  cases. 
That  act  did  not  give  a  remedy  at 
law,  but  simply  a  cumulative 
and  additional  equitable  remedy. 
Kinjian  v.   42d  Si.,  etc.,  R.   Co. 

183 

SUNDAY. 

1.  The  provision  of  the  Penal  Code 
(§  265)  prohibiting  fishing  on  Sun- 
day is  absolute,  and  forbids  fish- 
ing on  that  day  anywhere  in  the 
state  and  under  all  circumstances. 
Peojde  V.  Moses.  214 

2.  Where,  therefore,  in  a  prosecu- 
tion under  that  provision,  it  ap- 
peared that  defendant  fished  in  a 
pond  belonging  to  a  private  club 
of  which  he  was  a  member,  which 
was  near  public  highways  and  oc- 
cupied residences,  and  tliat  the 
acts  complained  of  were  within 
the  observation  of  a  number  of 
people,  hfld,  that  defendant  was 
properly  convicted  of  a  violation 
of  the  act ;  that  the  fact  that  the 
pond  was  private  property  and 


the  acts  complained  of  were  "  not 
serious  interruptions  of  the  repose 
and  religious  liberty  of  the  com- 
munity," did  not  constitute  a 
defense.  Id. 


SUPERINTENDENT  OF  BANKS. 
See  Banks  and  Banking. 


SUPPLEMENTARY    PROCEED- 
INGS. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  in  reference  to 
proceedings  supplementary  to 
execution  (5i§  2435,  2452,  2458. 
2463).  such  procee<iing8  may  be  in- 
stituted against  a  foreign  corpora- 
tion having  no  agent  and  doing  no 
business  in  this  state,  and  a  re- 
ceiver of  its  property  in  this  state 
may  be  appointed.  Logan  v.  Mr- 
CaUPub.  Q).  447 

2.  The  policy  of  this  state  does  not 
preclude  a  creditor  of  such  a  cor- 
poration from  obtaining  a  prefer- 
ence upon  assets  here.  Id, 


SURROGATE'S  COURT. 

1.  Upon  settlement  of  the  accounts 
of  an  executrix,  it  appeared  that 
she  had  been  examined  prelimi- 
narily in  a  proceeding  distinct 
from  and  not  a  part  of  the  ac- 
counting. The  contestants  offered 
a  portion  of  such  examination  in 
evidence  upon  the  accounting. 
The  surrogate  denied  a  request  of 
the  executrix  to  read  the  whole 
thereof,  and  ruled  that  onlv  such 
parts  as  tended  to  explain  that 
offered  by  the  other  side  were  ad- 
missible m  her  behalf.  Ihld,  no 
error.     In  re  Chamberlain.        390 

2.  N.  died  seized  of  certain  real 
property,  consisting  of  a  ware- 
house, piers,  wharves,  etc.  ;  by  a 
codicil  to  his  will  he  Created  a 
trust  in  respect  thereto,  giving  to 
the  trustees  the  "sole  direction 
and  management  of  said  property, 
to  improve  the  property  if  they 
see  fit,  and  to  buy  the  adjoining 
property  *  *  •  raising  money 
on  mortgage  for  either  or  both 
purposes,   if  in    their  judgment 
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necessary."  After  carrying  on  the 
business  for  some  years  the  trus- 
tees leased  the  property.  There- 
after the  survivine  trustee  erected 
a  shed  upon  one  of  the  piers  at  a 
cost  of  $12,000,  which  was  essen- 
tial for  the  purposes  of  the  busi- 
ness, and  resulted  in  an  increase 
of  the  annual  rental  in  the  sum  of 
$6,000.  Upon  a  settlement  of  the 
accounts  of  the  trustee,  the  sur- 
rogate ordered  that  he  retain  the 
increased  income  arising  from 
building  the  shed  until  he  shall 
have  paid  his  advances  with  in- 
terest. Heldy  no  error;  that  con- 
ceding the  trustee  had  no  power 
to  direct  the  expenditure  from  the 
income  the  property  was  then 
earning,  as  to  which  quare,  it  was 
within  the  power  and  discretion  of 
the  surrogate  to  make  the  order ; 
that  the  trustees  were  not  re- 
quired to  mortgage  the  property 
to  raise  the  money  for  the  im- 
provement.    In  re  ifesmith,      609 

- —  Where  lands  have  been  sold  by 
executors  pursuant  to  a  power  of  saXe 
given  them,  to  be  exercised  on  expira- 
tion of  a  life  estate,  a  creditor  having 
a  lien  by  judgment  upon  the  share  of 
a  remainderman,  not  a  necessary 
jMtrty  to  an  accounting  before  the 
surrogate. 

SeeSaylesY,  Best.  868 

Wh^en  decree  of  surrogate  on 

arcounting  of  executors  will  not  pre- 
chid^  parties  claiming  under  the  will. 

See  Monson  v.  N.  Y.  8,  d  T,   Co. 

498 


SUSPENSION  OF  POWER  OF 
ALIENATION. 

The  provision  of  the  Revised  Stat- 
utes (1  R.  S.  773,  §  1),  prohibiting 
the  suspension  by  will  of  the 
power  of  alienation  for  a  longer 
period  than  two  lives  in  being  at 
the  dc»ath  of  the  testator,  does  not 
interdict  bequests  within  the  pro- 
hibition, made  in  another  country 
to  take  effect  here,  and  such  be- 
quests, if  valid  at  the  domicile  of 
the  testator,  are  vahd  here.  Dam- 
mert  v.  Osbor?i.  80 

When  declaration  of  trust  for 

benefit  of  three  or  more  for  life  is  to  be 
construed  as  creating  a  separate  trust 


for  benefit  of  each,  and  so  as  not  un- 
lawfully suspcTiding  the  power  of 
alienation. 

See  Locke  v.    Fa/rmertf  Loan  A 
Trust  Co.  186 


TAXATION. 

See  AssESSMBHT  and  Taxation. 
Collateral  Inheiutancb  Act. 


TENANT  FOR  LIFE. 

C.  died  in  June,  leaving  by  a  will 
by  which  he  gave  to  his  widow  a 
life  estate  in  all  his  realty  and  ap- 
pointed her  executrix.  The  tes- 
tator's farm  was,  at  his  death, 
occupied  by  a  tenant  who  worked 
it  on  shares;  he,  after  the  testator's 
death,  cut  the  grass  and  paid  over 
to  the  executrix  the  landlord's 
share  of  the  proceeds  of  the  hay. 
Upon  settlement  of  the  accounts 
of  the  executrix  she  was  charged 
with  such  share.  Ueld,  error;  that 
the  share  was  in  the  nature  of  rent 
reserved,  which  accrued  after  the 
testator's  death,  and  the  widow 
was  entitled  thereto  as  life  tenant. 
In  re  Chamberlain.  890 


TITLE. 

1.  The  owner  of  materials  who  de- 
livers them  to  others  employed  to 
manufacture  them  into  goods,  does 
not  lose  his  property  therein,  nor 
is  he  preclud^i.  by  receiving  the 
manufactured  articles,  from  as- 
serting his  title,  and  at  the  same 
time  resisting  a  recovery  for  the 
work  on  the  ground  that  the  work- 
man has  not  performed  his  con- 
tract; and  this,  although  the  latter 
has  furnished  some  material. 
Mack  V.  Snell.  198 

2.  Upon  the  death  of  P.,  defendant's 
testator,  there  was  found  in  his 
safe  a  sealed  envelope  indorsed, 
"A  declaration  in  favor  "  of  plain- 
tiffs, whose  names  were  given. 
In  the  envelope  was  a  paper, 
signed  and  acknowledged  by  P., 
stating,  among  other  things,  that 
there  was  in  said  safe  "a  parcel 
containing  §29,000  in  l)onds"  of  a 
certain  railroad  companv  named, 
of  which  $10,000  belonged  to  a 
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person  named  and  the  balance  to 
the  plaintiffs.  The  paper  closed 
with  this  statement:  "J^o  person 
shall  have  the  right  to  oppose  this 
declaration,  because  it  is  founded 
on  conscience  and  Justice.  I  re- 
serve this  money  only  for  what  I 
may  consider  proper."  There  was 
no  parcel  such  as  described,  but 
in  the  same  box  were  foimd  thirty- 
eight  $1,000  bonds  of  said  com- 
pany. In  an  action  brought  by 
plaintiffs  to  recover  nineteen  of 
said  bonds,  held,  that  it  was  to  be 
inferred  from  the  language  of  the 

Saper,  in  the  absence  of  any  evi- 
ence  explaining  or  contradicting 
it,  that  plaintiffs  were  the  owners 
of  the  bonds  claimed;  that  the 
declaration  to  that  effect  was  not 
qualified  by  the  closing  clause, 
but  it  simply  indicated  that  said 
bonds  were  in  the  possession  of  P. 
under  some  agency,  or  possibly  a 
trust,  he  having  authority  to  con- 
vert them  and  apply  the  proceeds 
consistently  with  the  plaintiffs' 
ownership.    0(mn  v.  De  Miranda. 

474 

8.  Where  a  sale  and  delivery  of 
goods  is  procured  by  fraudulent 
representations  on  the  part  of  the 
purchaser  the  title  and  possession 
pass  to  him  notwithstanding  the 
fraud,  subject  to  the  right  of  the 
vendor  to  rescind  the  contract  of 
sale.     Wm  v.  Qrant  593 


TRADE. 

While  contracts  between  vendor  and 
vendee  in  restraint  of  trade  will  be 
upheld,  thejr  are  not  to  be  treated 
with  special  indul  gence.  They  are 
intended  to  secure  to  the  purchaser 
of  the  good  will  of  a  trade  or  busi- 
ness a  guaranty  against  competi- 
tion by  the  vendor.  When  this 
object  is  accomplished,  in  the  ab- 
sence of  any  further  precise  and 
clear  stipulation,  it  will  not  be  pre- 
sumed that  more  was  intended. 
Greenfield  y.  Oilman.  168 


TRADE  MARK. 

In  an  action  to  restrain  defendant 
from  the  use  of  its  corporate  name, 
on  the  ground  that  it  so  closely  re- 
sembled that  of  plaintiff  as  to  be 


calculated  to  deceive  the  public, 
these  facts  appeared :  Plaintiff 
was  incorporated  March  1,  18iK), 
under  the  General  Manufacturing 
Act  (Chap.  40,  Laws  of  1848). 
with  a  capital  of  |o,000,  but  half 
of  which  was  ever  paid  in,  and  it 
never  actually  engaged  in  any 
business.  Defendant  was  incorpo- 
rated under  the  Business  Corpora- 
tion Act  (Chap.  611,  Laws  of  1875). 
April  1,  1890 ;  its  corporate  name 
was  selected  in  January,  1890;  its 
capital  was  $300,000,  all  of  which 
was  paid  in,  and  it  commenced 
business  immediately  after  its  in- 
corporation. The  corporators  had 
no  Knowledge  of  the  use  of  the 
word  **  Hygeia'*  by  any  other  ice 
company  until  after  its  business 
was  in  full  operation.  There  was 
no  finding  or  sufidcient  proof  that 
any  one  was  deceived  by  the  use 
of  the  name.  Held,  that  plaintiff 
had  no  absolute  right  to  the  aid  of 
the  equitable  powers  of  the  court, 
but  it  might  be  withheld  in  the  ex- 
ercise of  a  sound  discretion  ;  and 
that  under  the  circumstances  it 
was  properly  denied.  Epaeia  W. 
L  Go,  V.  AT.  r.  K  I.  Go,  94 


TRESPASS. 

While,  as  a  general  rule,  an  action 
for  injuries  to  real  estate  must  be 
brought  in  the  forum  rei  sita,  the 
Supreme  Court  of  this  state  is  not 
prohibited  from  entertaining  an  ac- 
tion to  recover  damages  for  inju- 
ries to  real  property  in  another 
state  ;  and  where  it  acquires  juris- 
diction of  the  parties  and  defend- 
ant appears,  answers  and  goes  t-o 
trial  without  objecting  to  the  au- 
thority of  the  court  to  hear  the 
cause,  the  judgment  rendered 
therein  will  be  neither  void  nor 
voidable  for  want  of  jurisdiction, 
but  will  be  binding  and  conclusive 
upon  the  parties.  Sentenis  y.  La- 
dew.  463 

TRIAL. 

1.  In  an  action  to  recover  damages 
for  injuries  to  a  piece  of  statuary, 
delivered  by  R.,  plaintiff's  testa- 
tor, to  defendant  for  transporta- 
tion, it  appeared  that  the  shipping 
bill  simply  described  the  property 
as  two  boxes  of  marble,  contents 
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and  value  unknown.  The  bill 
contained  a  condition  to  the  effect 
that  no  statuary  would  be  carried 
by  defendant  for  the  loss  of  which 
it  would  be  liable,  unless  a 
memorandum  was  delivered  stat- 
ing the  character  and  kind  of 
articles  and  their  value,  unless  a 
proper  extra  price  for  the  carriage 
and  responsibility  was  paid.  R.'s 
agents  and  servants  intormed  de- 
fendant at  the  time  of  the  ship- 
ment that  the  boxes  contained 
marble  statuary,  and  this  was 
marked  upon  the  boxes,  also  the 
words  *'  Handle  with  care."  R. 
employed  a  well-known  art  dealer 
to  make  the  shipment,  who  had 
been  engaged  for  twenty -seven 
years  in  shipping  valuable  works 
of  art  over  defendant's  road,  and 
this  shipment  was  made  in  the 
usual  manner.  It  appeared,  also, 
that  R.  acted  in  good  faith,  and 
there  was  no  actual  concealment 
on  his  part  or  his  agents  of  the 
character  of  the  property.  The 
Btatuarjr  was  found  to  be  broken 
on  delivery  to  the  consignee,  and 
the  evidence  tended  to  mow  that 
the  injury  occurred  en  route  and 
was  caused  by  the  negligence  of  de- 
fendant. Ileld,  that  a  nonsuit  was 
error;  that  if  defendant  was  fully 
and  truly  informed  as  to  the 
character  of  the  property,  and  ac- 
cepted it  without  requiring  a 
written  memorandum  or  extra 
compensation,  it  might  be  deemed 
to  have  waived  other  and  further 
observance  of  the  conditions;  and 
that  plaintiff  was  entitled  to  a  sub- 
mission to  the  jury  of  the  ques- 
tions of  waiver,  of  fraudulent  con- 
cealment and  of  defendant's 
negligence.  Hathbone  v.  iV.  T, 
a  db  m  B.  B.  R.  Co,  48 

I.  C,  a  woman  eighty  years  of  age, 
executed  and  delivered  to  H.,  her 
son  in-law,  who  was  also  her 
trusted  and  confidential  adviser 
and  agent,  and  to  her  son  J.,  an  in- 
strument under  seal,  by  which  she 
conveyed  to  them  certoin  railroad 
bonds,  which  had  been  for  some 
time  previous  in  the  custody  of 
U.,  in  trust  to  pay  a  portion  of 
the  income  to  each  of  certain 
beneficiaries  named  during  life, 
and  upon  the  death  of  etich  the 

Srincipal  to  go  to  the  trustees, 
[o  power  of  revocation  was  re- 


sei-ved  in  the  instrument.  H. 
died  and  C.  executed  another 
instrument  by  which  8.  was  ap- 
pointed trustee  in  the  place  of 
H.  C.  thereafter  executed  an  in- 
strument, revoking  and  annulling 
the  trust  deed  and  the  appoint- 
ment of  8.  G.  brought  this  action 
to  reform  the  trust  mstrument  by 
inserting  therein  a  power  of  re- 
vocation. Subsequently  she  died, 
and  plaintiff,  as  her  executor,  was 
appointed  temporary  administra- 
tor. The  action  was  by  order  of 
the  court  revived,  and  plaintiff 
permitted  to  serve  a  supple- 
mental complaint  as  "he  may  be 
advised."  Such  complaint  stated 
all  the  facts,  including  the  revoca- 
tion. The  relief  demanded  was  a 
reform  of  the  instrument,  and  that 
the  trustees  dehver  up  the  bonds 
to  plaintiff  or  account  for  the  same, 
and  for  other  relief.  Meld,  that 
the  allegations  as  to  the  revocation 
of  the  trust  did  not  relate  to  mat- 
ters occurring  subsequent  to  the 
commencement  of  the  action,  and 
so  were  not  properly  inserted  in 
the  supplemental  complaint;  but 
as  it  aid  not  appear  defendants 
made  any  motion  to  correct  it,  and 
it  did  appear  that  on  the  trial 
plaintiff  requested  leave  to  amend 
the  complaint  bv  inserting  the 
same  allegation,  which  was  granted 
without  objection  or  exception, 
the  action  might  be  regarded  as 
one  to  make  an  actual  revocation 
of  the  two  instruments  effective, 
and  it  appearing  that  a  power  of 
revocation  shomd  have  been  in- 
serted, equity  would  regard  it  as 
done.    Barnard  v.  Gantz,        ^9 

3.  The  reading  by  the  court  on  trial 
at  Special  T^rm  of  the  minutes  of 
testimony  taken  out  of  court,  or  of 
documents,  may  be  dispensed 
with  where  the  counsel  on  the  trial 
or  argument  agree  upon  or  orally 
state  the  contents  thereof  to  the 
court,  and,  for  the  purposes  of  re- 
view, the  minutes  or  documents 
so  referred  to  may  be  incorporated 
in  the  case.    Crook  v.  Hamlin,  297 

4.  A  motion  to  set  aside  a  judgment 
entered  upon  a  decision  of  the 
court  at  Special  Term  was  based 
on  the  ground  that  a  large  part  of 
the  testimony  was  taken  out  of 
court  before  a  stenographer,  and 


744 


INDEX. 


that  the  case  was  decided  by  the 
court  without  having  heard  or 
read  such  testimony.  It  was  con- 
ceded that  said  testimony  was  not 
written  out  by  the  stenographer, 
or  in  any  way  presented  by  him 
to  the  court,  but  the  opposing 
affidavits  stated  that  the  Judge 
holding  the  court  was  present  dur- 
ing the  taking  of  most  of  said  tes- 
timony, and  so  much  of  it  as  was 
not  heard  by  him  was  subsequently 
conceded  by  counsel  on  botli  sides 
on  the  argument  at  the  close  of 
the  trial;  this  was  not  disputed. 
Held,  that  it  could  not  be  said,  as 
matter  of  law,  that  the  testimony 
was  not  known  to  the  court;  and 
so,  that  the  motion  was  properly 
denied.  Id. 

6.  Defendant's  counsel,  at  the  open- 
ing of  a  trial,  moved  for  judgment 
on  the  complaint.  Plaintiff's 
counsel,  in  opposing,  stated, 
among  other  things,  that  on  a 
former  trial  a  verdict  had  been 
rendered  for  plaintiff.  Defend- 
ant's counsel  cxceptt^i,  and  asked 
the  court  to  withdraw  a  juror,  or 
discharge  the  jury,  so  that  an- 
other jury  might  be  impanelled 
who  had  not  heard  this  state- 
ment. The  motion  was  denied. 
In  submitting  the  case,  the  court, 
at  the  request  of  defendant's  coun- 
sel, instructed  the  jury  that  they 
had  nothing  to  do  with  the  former 
trial.  Hdd,  that  the  refu&il  of  the 
court  to  grant  the  motion  was  not 
a  legal  error  reviewable  here;  and 
that  while  the  remark  was  im- 
proper, the  vice  was  eliminated  by 
the  charge.     GhMebrough  v.  Con- 


aver. 
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TRUSTS  AND  TRUSTEES. 

1.  The  power  of  a  beneficiary  in  a 
trust  created  before  the  lievised 
Statutes  were  enacted,  to  alien, 
was  not  Uiken  away  or  abridged 
by  the  provision  of  *the  Statute  of 
Vses  and  Trusts  (1  R,  S.  730,  §63), 
providing  that  "no  person  bene- 
ficially interested  in  a  trust  for  the 
receipt  of  rents  and  profits  of 
lands,  can  assign  or  in  any  man- 
ner dispose  of  that  interest.     That 


provision  has  no  application  to  a 
prior  trust.  Dffett  v.  Central 
Trust  Co.  54 

.  Pursuant  to  a  marriage  settle- 
ment executed  in  1819,  certain  real 
estate  belonging  to  the  wife  was 
conveyed  by  her  to  trustees  in 
trust,  with  authority  to  sell  and 
convey,  with  written  consent  of 
the  husband  and  wife,  **in  such 
manner  as  to  convey  the  fee "  to 
the  purchaser,  and  to  invest  the 
proceeds  in  other  real  estate,  or  in 
securities  so  as  to  produce  the 
best  annual  income  without  les- 
sening the  principal;  the  trustees 
to  permit  or  authorize  the  husband 
to  receive  the  rents  and  profits 
during  life.  In  case  of  his  death 
leaving  the  wife  surviving,  or  of 
his  becx)ming  insolvent,  tlie  trus- 
tees were  directed  to  pay  over  the 
rents  and  profits  to  the  wife  and 
her  assigns  during  life,  and  after 
her  deatli  it  was  directed  that  the 
trust  property  and  the  proceeds 
thereof  be  equally  divided  be- 
tween the  children.  Subse- 
quently, pursuant  to  an  order 
of  the  court,  granted  on  petition 
of  the  trustees,  the  husband  and 
the  wife,  the  trustees,  with  the 
consent  of  the  husband  and  wife, 
mortgaged  the  property.  The 
husband  thereafter  became  i:  iol- 
vent.  The  mortgage  was  fore- 
closed, and  upon  sale  under  the 
decree  the  property  was  bid  off 
for  $89,500,  its  full  value.  The 
purchaser  refused  to  complete  the 

gurchase  on  the  ground  that  while 
is  purchase  was  of  the  whole 
title,  the  mortgage  only  bound  the 
life  interest  of  the  wife.  The 
premises  were  thereupon  re-ad- 
vertised ;  the  cliildren  filed  a  bill 
to  restrain  a  resale ;  but  pursuant 
to  a  subsequent  arrangement  be- 
tween all  the  parties  they  were 
resold  for  ^23,700,  the  ascertained 
value  of  the  life  estate,  and  simul- 
taneously the  trustees,  for  the 
consideration  of  $15,800,  conveved 
to  the  purchaser  the  remainder. 
Held,  that  the  legal  effect  of  the 
marriage  settlement  was  to  vest 
the  legal  title  in  the  trustees ;  that 
the  wife  had  power  to  charge  her 
life  estate  by  mortgage,  and  a 
valid  charge  was  created  thereon 
by  the  mortage ;  that  an  abso- 
lute title  in  lee  was  conveyed  to 
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the  purchaser,  the  life  estate  by 
the  foreclosure  sale  and  the  re- 
mainder by  the  trustees'  deed; 
that  the  sale  made  by  them  was, 
under  the  circumstances,  a  yalid 
exercise  of  the  power.  Id, 

8.  The  provision  of  the  Statute  of 
Uses  and  Trusts  (1  R.  8.  730,  §  67), 
as  amended  in  1875  (Chap.  545, 
Laws  of  1875),  which  declares  that 
"where  an  estate  has  been  con- 
veyed to  trustees  for  the  benefit 
of  creditors  *  *  *  such  trust 
shall  be  deemed  discharged  at  the 
end  of  twenty -five  years  from  the 
creation  of  the  same,"  and  the 
estate  conveyed,  not  granted  or 
conveyed  by  the  trustee,  shall  re- 
vert to  the  grantor  or  person 
claiming  under  him,  etc.,  "  to  the 
same  effect  as  though  such  trust 
had  not  been  created,"  applies  to 
personal  as  well  as  real  estate. 
Mills  Y.  HusBon.  99 

4.  Under  the  provision  of  the  Stat- 
ute of  Frauds  (2  R.  S.  185,  §  7),  as 
amended  in  1860  (Chap.  322,  Laws 
of  1860),  providing  that  a  declara- 
tion of  trust  in  lands  may  be 
proved  by  any  writing  subscribed 
by  the  party  declaring  the  same, 
it  is  not  necessary  to  produce  a 
deed  or  formal  writing  in  order  to 
prove  such  a  trust,  but  letters  or 
informal  memoranda,  signed  by 
the  party,  are  sufiicient  if  they 
show  the  nature,  character  and 
extent  of  the  trust  interest. 
Uutckina  v.  Van  Veckten.  115 

5.  In  an  action  for  an  accounting, 
etc. ,  wherein  plaintiff  claimed  that 
defendant,  under  and  by  a  deed  to 
him  of  certain  lands,  became  seized 
and  has  held  an  undivided  one-half 
thereof,  in  trust  for  H.,  plaintiff's 
testator,  plaintiff  produced  a 
power  of  attorney  executed  by  de- 
fendant to  P.,  authorizing  him  to 
sell  the  land,  referring  to  the  deed 
under  which  he  held  title,  and  giv- 
ing its  date  and  the  parties  thereto, 
and  a  letter  written  and  signed  by 
defendant,  addressed  to  P.,  refer- 
ring to  the  power  of  attorney,  and 
stating  that  whatever  was  realized 
on  the  sale  belonged  to  H.  and  de- 
fendant "jointly  and  equally;" 
also  a  paper  unsigned,  but  in  de- 
fendant's handwriting,  which, 
after   describing   the   land,   con- 
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tained  this  statement:  * '  The  above 
is  a  description  of  the  property  as 
contained  in  the  deed  to  me;  noth- 
ing about  our  being  entitled  to  600 
inches."  Plaintiff  also  produced 
letters  written  by  defendant,  after 
the  execution  of  the  power  of  at- 
torney, to  H.  and  a  son  of  his  in 
regard  to  taxes  on  the  land;  also  a 
letter  to  one  then  a  tenant  of  part 
of  the  land,  in  which  defendant 
stated,  that  although  the  title  to 
the  whole  property  was  in  him, 
there  was  another  party  who  had 
an  interest.  HM,  that  the  proof 
was  sufiicient  to  authorize  a  find- 
ing that  defendant  took  and  held 
the  land  in  trust  for  the  benefit  of 
himself  and  H.  in  equal  shares  as 
tenants  in  common;  that  the  trust 
entitled  H.  in  equity  to  a  bene- 
ficial interest,  and  vested  in  him 
an  estate  of  the  same  quality  and 
duration  as  such  interest  (1  R.  S. 
727,  §  47);  and  so,  that  plaintiff 
was  entitled  to  the  relief  sought. 

Id. 

6.  A  trust  of  personal  property 
may  be  effectually  framed  in 
which  the  author  of  the  trust  is 
himself  the  trustee.  Locke  v.  F. 
L.  &  T.  Co.  135 

7.  S.,  plaintiffs'  testator,  in  his  life- 
time, executed  an  instrument  in 
triplicate  which  stated  that  he 
was  the  owner  of  400  shares  of 
the  stock  of  a  corporation  named, 
evidenced  by  four  certificates, 
the  numbers  of  which  were 
given ;  that  he  did  thereby 
"  dedicate  and  set  apart  *  *  * 
in  whose  possession  soever  the 
said  several  certificates  of  stock 
may  come  without  actual  trans- 
fer," all  the  income  and  divi- 
dends thereafter  to  accrue  thereon, 
in  trust  to  himself  or  to  any 
custodian  in  whose  hands  the 
said  certificates  might  be  deposited 
by  him,  or  by  his  order,  for  the 
uses  and  purposes  specified. 
These  were  that  the  net  income 
and  dividends,  as  received  from 
time  to  time,  should  be  appor- 
tioned into  ten  equal  parts,  three 
to  be  paid  over  to  the  use  of  M., 
three  to  the  use  of  A.,  two  to  be 
paid  to  H.  during  life,  and  two  to 
M.  M.  during  life.  In  case  of  the 
decease  or  marriage  of  M.  or  the 
decease  of  A.,   it  was   provided 
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that  **  then  the  portion  so  allotted 
to  such  person  shall,  from  and 
after  the  happening  of  such 
event,  be  paid  over  "  to  the  use  of 
a  religious  society  named,  and 
"  the  portion  allotted  to  the  other 
shall,  after  her  decease "  or  mar- 
riage, if  it  be  M.,  be  paid  over  to 
the  use  of  a  charitable  institution 
named.  At  the  termination  of  the 
life  interests  of  H.  and  M.  M., 
"the  portion  allotted"  to  each,  it 
was  provided,  should  also  go  to  a 
chantable  institution  named.     A 

Sower  of  revocation  was  reserved, 
toe  of  the  triplicates,  with  the 
certificates  of  the  stock  in  a 
sealed  envelope,  8.  deposited  in 
his  box  in  a  deposit  company. 
Upon  the  envelope  was  indorsed 
in  the  handwriting  of  S.  the 
words,  *'  Declaration  of  trust  with 
certificates  *  *  *  belonging 
to  trust,"  following  which  was  a 
.  description  of  the  certificates  and 
a  statement  that  a  "duplicate 
declaration  of  trust  had  been  filed 
with  the  beneficiaries"  and  with 
another  person  named ;  also  a 
further  memorandum  directed  to 
a  person  named,  "  for  and  in  be- 
half of  the  within-named  bene- 
ficiaries," as  follows:  "In  case 
of  my  decease  please  see  that  the 
inclosed  trust  is  faithfully  carried 
out."  The  provisions  of  the  in- 
strument were  carried  out  until 
the  death  of  S.,  about  four  years 
after  its  execution.  In  his  will 
8.  recited  the  deposit  of  "  the 
deed  of  trust,"  and  directed  his 
executors  to  carry  out  its  pro- 
visions. Heldy  that  a  good  and 
valid  declaration  of  trust  was 
made,  and  upon  its  execution  the 
settlor  held  the  legal  title  to  the 
stock  in  trust  for  those  to  whom 
he  had  given  the  income;  that 
four  separate  and  several  trusts 
were  created,  and  each  life  tenant 
took  independent  of  the  others; 
that  each  trust  terminated  upon 
the  death  of  the  life  beneficiary 
and  then  the  entire  interest  and 
absolute  ownership  of  the  trust 
fund  went  to  the  corporation 
named  as  the  ultimate  beneficiary. 

Id. 

8.  Dealings  between  parties  result- 
ing in  a  benefit  conferred  upon  or 
an  advantage  gained  by  one  hold- 
ing such  a  confidential  relation  to 


the  other  that  dependence  or  trust 
is  justifiably  reposed  in  the  for- 
mer, cast  upon  him  the  burden  of 
showing  that  the  transaction  was 
free  from  fraud,  and  that  the  other 
party  acted  freely  and  inteUi- 
gently-     Barnard  v.  Oantz.      249 

9.  C,  a  woman  eighty  years  of  age, 
executed  and  delivered  to  H.,  her 
son-in-law,  who  was  also  her 
trusted  and  confidential  adviser 
and  agent,  and  to  her  son  J.,  an 
instrument  under  seal,  by  which 
she  conveyed  to  them  certain  rail- 
road bonds,  which  had  been  for 
some  time  previous  in  the  custody 
of  H.,  in  trust  to  pav  a  portion  of 
the  income  to  each  of  certain  bene- 
ficiaries named  during  life,  and 
upon  the  death  of  each  the  prin- 
cipal to  go  to  the  trustees.  Ko 
power  of  revocation  was  reserved 
m  the  instrument.  H.  died  and 
C.  executed  another  instrument  by 
which  8.  was  appointed  trustee  in 
the  place  of  H.  C.  thereafter  ex- 
ecuted an  instrument  revoking 
and  annulling  the  trust  deed  and 
the  appointment  of  8.  In  an  ac- 
tion to  procure  a  revocation  of  the 
trust,  the  referee  found  that  C.  did 
not,  at  the  time  of  the  execution 
and  delivery  of  the  first  instru- 
ment, know  that  its  le^al  effect 
was  to  make  the  disposition  of  the 
bonds  irrevocable.  It  appeared 
that  at  the  time  she  signed  the 
instrument  8.,  although  the  bulk 
of  her  property  was  apparently 
disposed  of  thereby,  also  executecl 
a  will.  Beld,  that,  under  the 
circumstances,  it  devolved  upon 
the  trustees  to  show  that  the  trans- 
fer was  the  voluntary,  intelligent 
act  of  the  party  making  it,  and 
that  its  nature  and  effect  were 
clearly  understood  by  her.  and  as 
the  proof  did  not  warrant  that 
conclusion,  the  General  Term  was 
warranted  in  reversing  the  judg- 
ment entered  upon  the  report  of 
the  referee  in  favor  of  the  de- 
fendant. Id. 

10.  G.  brought  this  action  to  reform 
the  trust  mstrument  by  inserting 
therein  a  power  of  revocation. 
Subsequently  she  died,  and  plain- 
tiff, as  her  executor,  was  appointed 
temporary  administrator.  The  ac- 
tion was  by  order  of  the  court  re- 
vived, ana  plaintiff  permitted  to 
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serve  a  supplemental  complaiDt  as 
' '  he  may  be  advised. "  Such  com- 
plaint stated  all  the  facts,  includ- 
ing the  revocation.  The  relief 
demanded  was  a  reform  of  the 
instrument,  and  that  the  trustees 
deliver  up  the  bonds  to  plaintiff 
or  account  for  the  same,  and  for 
other  relief.  Held,  that  the  alle- 
gations as  to  the  revocation  of  the 
trust  did  not  relate  to  matters  oc- 
curring subsequent  to  the  com- 
mencement of  the  action,  and  so 
were  not  properly  inserted  in  the 
supplemental  complaint;  but  as  it 
did  not  appear  defendant  made 
any  motion  to  correct  it,  and  it  did 
appear  that  on  the  trial  plaintiff 
requested  leave  to  amend  the  com- 
plaint by  inserting  the  same  alle- 
gation, which  was  granted  without 
objection  or  exception,  the  action 
might  be  regarded  as  one  to  make 
an  actual  revocation  of  the  two 
instruments  effective,  and  it  ap- 
pearing that  a  power  of  revocation 
should  have  been  inserted,  equity 
would  regard  it  as  done.  Id. 

11.  Also,  held,  that  the  instrument 
was  not  ratified  by  the  application 
for  and  the  appointment  of  a  new 
trustee,  in  the  absence  of  evi- 
dence that  C.  then  had  information 
that  the  paper  was  not,  in  its 
terms  and  legal  effect,  what  she 
intended  it  to  be ;  tliat  to  effect  a 
ratification  it  was  necessary  to 
show  that  she  intended  such  a  re- 
sult after  knowledge  of  all  the 
facts.  Id. 

12.  It  was  claimed  by  defendants 
that  the  instrument  of  revocation 
was  inoperative,  as  it  was  not 
under  seal  and  was  not  delivered. 
The  signature  of  C.  is  followed 
by  the  letters  L.  8.  in  brackets. 
Held,  that  as  this  evidenced  an 
intention  to  seal  the  instrument,  it 
would,  if  necessary,  be  considered 
as  sttited;  but  that  as  the  trust  in- 
strument was  a  mere  assignment 
of  personal  property,  a  seal  was 
not  requisite ;  and  that,  in  the 
absence  of  any  provision  in  the 
trust  instrument  as  to  the  method 
of  revocation,  neither  a  seal  or 
delivery  was  necessary  to  the 
validity  of  the  revocation.         Id. 

18.  Under  the  statute  allowing  com- 
missions to  trustees  for  * '  receiving 


and  paying  out"  the  moneys  of 
the  trust  estate,  they  are  entitled 
to  commissions  for  receiving  all 
moneys  which  constitute  the 
carpus  of  the  estate,  and  any 
additions  thereto  from  increase  of 
any  kind,  and  the  moneys  paid 
out  on  which  commissions  may  be 
charged  arc  moneys  paid  out  for 
debts,    expenses,    legacies,     etc.; 

Payments      which      operate     to 
iminish    the    estate.     Beard   v. 
Beard,  260 

14.  Commissions  may  not  be  charged 
on  moneys  disbursed  and  received 
in  the  conduct  o^  a  business  car- 
ried on  to  produce  net  income, 
but  only  upon  the  net  income 
which  increases  the  corpus  of  the 
estate.  Id, 

15.  While,  as  a  general  rule,  com- 
missions are  only  to  be  allowed  to 
trustees  on  settlement  of  their 
account,  where  they  have  rendered 
the  services  in  conducting  a  busi- 
ness for  which  the  law  allows 
the  commissions,  and  it  appears 
from  the  situation  of  the  estate, 
the  nature  of  their  duties  and 
the  character  of  the  business,  no 
injury  or  loss  can  be  inferred  from 
their  taking  in  good  faith  and 
supposing  they  were  entitled 
thereto,  their  commissions  in  ad- 
vance of  an  accounting,  they  are 
not  chargeable  with  interest 
thereon.  Id, 

16.  By  the  will  of  B.  he  directed  his 
executors  and  trustees  to  keep, 
improve  and  manage  certain 
property,  and  carry  on  the  busi- 
ness connected  therewith  as  freely 
and  fully  as  he  could  if  living. 
In  carrying  on  the  business  the 
trustees  paid  out  large  sums  of 
money,  their  gross  receipts  were 
$600,000  and  they  made  a  net 
profit  of  over  $800,000.  Held, 
that  the  tnistees  were  not  entitled 
to  commissions  uptm  the  whole 
gross  receipts,  but  only  upon  the 
net  profits.  Id, 

17.  S.  died,  leaving  a  will  by  which 
he  gave  his  personal  estate,  after 
payment  of  certain  bequests,  to 
his  daughter,  with  a  provision 
that  if  it  did  not  amount  to  a  sum 
named  his  executors  should  sell 
enough  of  his  other  property  to 
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make  up  that  amount,  which  leg- 
acy he  desired  her  to  keep  for  the 
benefit  of  her  children.  All  of  hiB 
real  estate  he  devised  to  his  son 
during  life,  **with  the  right  and 
privilege  of  disposing  of  the  same 
by  will  or  devise  to  his  children,  if 
any  he  should  have."  In  case  the 
son  died  without  children,  the  tes- 
tator gave  said  real  estate  to  the 
children  of  his  daughter.  The 
son  died  without  having  exercised 
the  power  given  him  to  devise  the 
property,  and  leaving  children 
who  were  in  esse  at  the  time  of 
the  execution  of  the  will.  In  an 
action  for  the  construction  of  the 
same,  held,  that  the  authority  so 
given  to  the  son  was  a  valid  trust 
power  (2  R.  S.  §  95) ;  that  such 
power  was  imperative  (i^  96) ;  that 
equity  will  regard  that  as  done 
which  the  trustee  should  have 
done,  and  so,  his  children,  the 
beneficiaries  of  the  power,  took 
the  land  in  equal  shares.  Smith 
V.  FU/yd,  337 

18.  Where  a  trustee  buys  an  interest 
in  the  trust  property,  or  secures 
from  the  beneficiary  a  release,  if 
the  latter  is  competent  to  contract, 
in  the  absence  of  proof  of  actual 
fraud  or  of  a  suppression  of  the 
truth,  or  any  undue  advantage 
taken  of  him,  the  rights  of  the 
parties  will  not  be  affected  by  the 
fiduciary  relation.     Oeyer  v.  Sny- 

.    der.  394 

19.  It  scetns,  however,  if  it  be  shown 
that  the  price  paid  was  inadequate 
or  that  the  trustee  made  a  profit 
out  of  the  transaction,  the  law 
presumes  fraud,  concealment  or 
undue  influence,  or  conduct  incon- 
sistent with  loyalty  to  his  trust, 
and  throws  upon  him  the  burden 
of  proving  facts  rebutting  this 
presumption.  Id. 

20.  Except  where  there  is  a  loss  of 
interest  by  a  failure  of  a  trustee 
to  make  an  authorized  investment, 
he  may  not  be  made  liable  for  in- 
terest not  earned,  and  which  could 
not  have  'been  earned  by  the  exer- 
ciciie  of  vigilance,  unless  there  has 
been  a  misappropriation  by  him 
of  the  trust  fund  or  some  misfeas- 
ance equivalent  to  it.  I7i  re 
Barnes.  468 


21.  While  it  is  the  duty  of  a  trustee, 
if  he  deposits  the  trust  fund  in 
bank,  to  make  the  deposit  in  his 
name,  as  trustee,  the  mere  depos- 
iting of  it  in  his  individual  name 
without  adding  his  title,  as  trustee, 
is  not  per  se  such  a  misappropria- 
tion as  will  subject  him  to  a  charge 
for  the  full  legal  rate  of  interest. 

Id. 

22.  Upon  the  death  of  P.,  defend- 
ant's testator,  there  was  found  in 
his  safe  a  sealed  envelope  in- 
dorsed, "A  declaration  in  favor" 
of  plaintiffs,  whose  names  were 
given.  In  the  envelope  was  a 
paper,  signed  and  acknowledged 
by  P.,  stating,  among  other  things, 
that  there  was  in  said  safe  *'a 
parcel  containing  $29,000  in 
bonds  "  of  a  certain  railroad  com- 
pany named,  of  which  $10,000  be- 
longed to  a  person  named  and  the 
balance  to  the  plaintiffs.  The 
paper  closed  with  this  statement : 
•*No  person  shall  have  the  right 
to  oppose  this  declaration,  because 
it  is  founded  on  conscience  and 
justice.  I  reserve  this  money 
only  for  what  I  may  consider 
proper."  There  was  no  parcel 
such  as  described,  but  in  the  same 
box  were  found  thirty-eight  $1,000 
bonds  of  said  company.  In  an 
action  brought  by  plaintiffs  to  re- 
cover nineteen  of  said  bonds,  held, 
that  it  was  to  be  inferred  from  the 
language  of  the  paper,  in  the  ab- 
sence of  any  evidence  explaining 
or  contradicting  it,  that  plaintiffs 
were  the  owners  of  the  bonds 
claimed ;  that  the  declaration  to 
that  effect  was  not  qualified  by 
the  closing  clause,  but  it  simply 
indicated  that  said  bonds  were  in 
the  possession  of  P.  under  some 
agency,  or  possibly  a  trust,  he 
having  authority  to  convert  them 
and  apply  the  proceeds  consist- 
ently with  the  plaintiffs'  owner- 
ship.    Gorin  v.  Be  Miranda.    474 

23.  The  will  of  W.  gave  his  residuary 
estate  to  his  executors  in  trust, 
with  power  to  sell  and  keep  the 
same  and  its  proceeds  invested, 
the  net  rents,  incomes  and  profits 
to  be  applied  to  the  use  of  his 
wife  during  life.  Upon  her  death 
the  executora  were  directed  to 
allot  and  set  apart  four    shares 
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"each  of  the  value  and  amount 
of  twenty  thousand  dollars  "  one 
for  the  use  of  each  of  his  four 
daughters  or  her  descendants 
during  life,  etc.,  and  upon  her 
death  to  divide  and  distribute 
such  share  "and  the  proceeds  and 
investment  thereof"  among  the 
descendants  of  the  daughters,  etc. 
The  balance  of  the  estate  the 
testator  gave  to  his  two  sons.  In 
an  action  to  have  the  rights  and 
interests  of  the  parties  interested 
in  the  estate  settled  and  de- 
termined, it  appeared  that  the 
testator's  widow  died  in  1878.  The 
residuary  estate  was  then  invested 
in  various  securities.  The  ex- 
ecutor did  not  upon  the  death  of 
the  widow  pay  over  in  money  or 
allot  and  set  apart  in  securities  the 
sum  of  $20,000  for  either  of  the 
trust  funds,  but  kept  the  residu- 
ary eslAte  undivided,  paying  legal 
interest  on  that  sum  to  the 
respective  beneficiaries  and  pay- 
ing the  balance  of  the  income 
to  the  sons.  After  the  death  of 
the  widow  the  residuarv  estate 
largely  increased  in  value,  be- 
cause of  the  appreciation  of  cer- 
tain of  the  securities.  Held,  that 
the  daughters  were  entitled  to 
share  pro  rata  in  the  increase ; 
that  it  was  not  necessary,  in  order 
that  each  should  have  the  benefit 
of  her  proportion,  to  have  a 
formal  allotment  made  of  the 
shares,  but  by  the  omission  of  the 
executor  to  make  a  specific  allot- 
ment he  must  be  deemed  to  have 
made  it  proportionally  in  all  the 
securities  in  which  the  estate 
was  invested  ;  and  each  was  en- 
titled to  a  proportionate  share  of 
the  income  from  and  the  principal 
of  each  security ;  that  the  power 
to  continue  such  investments  did 
not  terminate  upon  the  death  of 
the  widow,  but  remained  until  the 
trust  had  been  accomplished;  that 
for  the  purpose  of  determining 
each  daughter's  share,  the  value 
of  the  estate  at  the  time  of  the 
death  of  the  widow  should  be 
ascertained,  and  after  making  cer- 
tain deductions,  as  required  by 
the  will,  the  proportion  which 
the  sum  of  $20,000  bears  to  the 
total  value  of  the  residue  is  the 

Proportion  of  the  securities  each 
\  entitleii  to.     Mbmon  v.  ^.   Y. 
SecuHty  &  T.  Co,  498 


24.  Also,  held,  that  as  between  the 
daughters  and  those  entitled  in 
remainder,  the  former  were  en- 
titled to  the  benefit  of  the  in- 
crease in  income   and   principal. 

Id. 

25.  At  the  time  of  the  death  of  the 
widow  proceedings  in  the  Surro- 
gate's Court,  instituted  by  the  ex- 
ecutor for  an  accounting,  were 
pending.  These  proceedings  were 
continued  and  resulted  in  a  decree 
which  stated  that  a  sum  specified 
remained  in  the  hands  of  the  ex- 
ecutor and  trustee  for  distribution, 
and  he  was  directed  to  pay  over 
out  of  the  principal  to  himself  as 
trustee  four  separate  sums  of 
$20,000  each,  ana  invest  the  same 
as  trustee,  as  provided  by  the  will, 
and  divide  the  balance  between 
the  two  sons.  The  sum  stated  did 
not  represent  the  actual  value  of 
the  estate.  Ildd,  that  the  daugh- 
ters were  not  precluded  by  the  de- 
cree; that  it  did  not  and  was  not 
Intended  to  change  the  power  of 
the  executor  under  the  will,  and  it 
was  not  the  object  of  the  account- 
ing to  obtain  a  construction  of  the 
wul  as  to  the  power  of  the  execu- 
tor to  invest  or  continue  invest- 
ments. Id. 

26.  Also,  Jidd,  that  the  receipt  by 
the  daughters  of  the  interest  paid 
to  them  was  not,  in  the  absence  of 
evidence  of  knowledge  on  their 
part  that  their  proportionate  shares 
of  the  securities  were  earning 
more  than  enough  to  pay  that 
amount,  an  acquiescence  in  the  as- 
sumption that  they  w^ere  only  en- 
titled to  interest,  and  that  the  fact 
that  for  a  number  of  years  their 
brothers  had  received  more,  and 
they  less,  than  they  were  entitled 
to,  was  not  a  reason  for  continuing 
this  injustice.  Id. 

27.  Under  the  provision  of  the  Stat- 
ute of  Uses  and  Trusts  (1  R  S. 
728,  ^  55,  subd,  3)  authorizing  the 
creation  of  an  express  trust  **to 
receive  the  rents  and  profits  of 
land  and  apply  them  to  the  use  of 
any  person,"  such  a  trust  may  be 
created  for  the  payment  of  annui- 
ties.    Cochrane  v.  Schell.  516 

28.  An  annuity  is  not  a  "sum  in 
gross  "  within  the  provision  of  said 
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statute  (1  R.  S.  780,  §  68),  declar- 
ing  that  the  "rights  and  interest 
of  every  person  for  whose  benefit 
a  trust  for  the  payment  of  a  sum 
in  gross  is  created  are  assignable." 

Id. 

IHH.  Where  such  a  trust  is  constituted, 
duly  limited  in  point  of  duration, 
the  title  to  the  whole  estate  vests  in 
the  trustee  during  the  trust  term, 
although  the  valid  trust  purpose 
will  not  absorb  the  whole  mcome, 
and    connected    with  the  lawful 

Surpose  is  an  express  or  implied 
irection  for  an  unlawful  accumu- 
lation, except,  at  most,  when  the 
valid  purpose  is  nominal  only, 
being  mserted  as  a  mere  cover  for 
the  unlawful  accumulation.      Id. 

SO.  The  tendency  of  the  courts  is 
toward  liberality  in  construing  the 
Statute  of  Uses  and  Trusts,  and 
while  there  is  no  abatement  in 
the  strictness  with  which  limita- 
tions are  construed  which  trans- 
fress  the  rule  of  perpetuity, 
ispositions,  by  way  of  trust 
within  that  limit,  will  be  sustained 
if  they  can  fairly  be  brought 
within  the  spirit  of  the  statute,  | 
although  not  within  its  literal  < 
language.  Id.  ! 

I 

81.  By  the  will  of  S.  and  a  codicil  j 
he  gave  to  his  executors  his  I 
residuary  estate,  real  and  per- 
sonal, in  trust,  to  collect  and  re- 
ceive the  rents  and  income,  and 
out  of  the  net  proceeds  to  pay 
certain  annuities  amounting  in  all 
to  $20,000,  during  the  life  of  his 
daughter  S.,  and  upon  her  death 
to  convey  said  estate  to  such  of 
his  grandchildren  named  as 
should  then  be  living,  to  whom 
he  devised  and  bequeathed  the 
same.  If  any  of  said  grandchil- 
dren should  die  previous  to  the 
death  of  S.,  leaving  issue,  such 
issue  to  take  the  parent's  share. 
Of  the  grandchildren  named  some 
were  adults  at  the  time  the  will 
was  executed.  The  net  annual  in- 
come derived  from  said  estate 
had  been  for  several  years  prior 
to  the  testator's  death  and  con- 
tinued thereafter  to  be  over 
$80, 000.  No  disposition  was  made 
in  terms  of  the  surplus  income. 
In  an  action  for  the  construction 
of  the  will,  held,  that  it  created  a 


valid  trust,  and  the  nandchildren 
took  remainders,  which  would  vest 
in  possession  upon  the  death  of 
S. ;  that  the  trust  interest  was 
inalienable  and  required  the  estate 
to  continue  in  the  trustees  during 
the  life  of  S.  (1  R.  8.  730,  §  68) ; 
that  in  the  absence  of  any  express 
direction  a  direction  for  the  ac- 
cumulation of  the  surplus  income 
was  to  be  implied;  that  this  im- 
plied direction  was  void,  as  it  was 
to  commence  at  the  testator's 
death,  and  might  be  for  the  bene- 
fit of  persons  not  then  in  being, 
and  was  for  the  benefit  of  adults 
as  well  as  infants  (1  R.  8.  726,  §  87), 
but  that  this  did  not  affect  the 
validity  of  the  trust;  that  it  could 
not  be  inferred  that  the  primary 
object  of  the  testator  was  to  create 
the  trust  as  a  cover  for  a  scheme 
of  unlawful  accumulation ;  that 
the  surplus  income  belonged  to 
and  was  distributable  among  the 
grandchildren  named  as  "  the  per- 
sons presumptively  entitled  to  Uie 
next  eventual  estate  (1  R.  8.  726, 
§  40) ;  that  assuming  the  grand- 
chilaren  took  vested  remainders, 
they  were  not  absolute  remainders 
in  fee,  as  upon  the  death  of  any 
grandchild  during  the  trust  term 
leaving  issue,  such  issue  whether 
bom  before  or  after  the  death  of 
the  testator,  would  take  the  de- 
cedent's share  by  substitution 
and  as  purchasers,  and  such  a 
contingent  limitation  over  neces- 
sarily suspended  the  power  of 
alienation.  Id. 

82.  Where  the  whole  income  of  such 
a  trust  is  not  required  for  the  valid 
trust  purposes,  the  court  cannot 
set  apart  a  portion  of  the  capital  of 
the  lund,  which  may  be  deemed 
sufilcient  to  produce  the  income  re- 
quired for  these  purposes.         Id. 

38.  A  discretionary  power  given  to 
trustees  to  make  a  disbursement 
of  income  upon  and  in  the  course 
of  the  management  of  the  trust 
property,  if  restricted  to  such 
matters  as  tend  to  preserve  It,  or 
to  make  it  efficient  for  earning 
purposes,  is  not  a  violation  of  the 
statute  providing  for  the  accumu- 
lation of  income  in  certain  cases, 
and  declaring  void  any  provision 
for  accumulation  other  than  as 
specified.     (1  R.  8.  727,  §§  87.  88; 


INDEX. 


751 


Id.  T78,  774,  ! 

9wUth. 


8,  4.)    In  re  Ne- 
609 


S4.  N.  died  seized  of  certain  real 
property,  consisting  of  a  ware- 
house, piers,  wliarves,  etc.;  by  a 
codicil  to  his  will  he  created  a 
trust  in  respect  thereto,  giving  to 
the  trustees  the  ''sole  direction 
and  management  of  said  property, 
to  improve  the  property  if  they 
see  fit,  and  to  buy  the  adjoining 
property  *  *  *  raising  money 
on  mortgage  for  either  or  both 
purposes,  if  in  their  judgment 
necessary."  After  carrying  on 
the  business  for  some  years  the 
trustees  leased  the  property. 
Thereafter  the  surviving  trustee 
erected  a  shed  upon  one  of  the 
piers  at  a  cost  of  $12,000,  which 
was  essential  for  the  purposes  of 
the  business,  and  resulted  in  an 
increase  of  the  annual  rental  in 
the  sum  of  $6,000.  Upon  a  settle- 
ment of  the  accounts  of  the  trus- 
tee, the  surrogate  ordered  that  he 
retain  the  increased  income  aris- 
ing from  building  the  shed  until 
he  shall  have  paid  his  advances 
with  interest.  EM,  no  error; 
that  conceding  the  trustee  had  no 
power  to  direct  the  expenditure 
irom  the  income  the  property  was 
then  earning,  as  to  which  quctre^ 
it  was  within  the  power  and  dis- 
cretion of  the  surrogate  to  make 
the  order;  that  the  trustees  were 
not  required  to  mortgage  the 
p]k>perty  to  raise  the  money  for 
the  improvement.  Id. 

86.  The  trustees  were  two  sons  of 
the  testator,  both  of  whom  were 
interested  in  the  trust.  Prior  to 
the  death  of  the  testator  they  had 
been  in  partnership  with  him  in 
conducting  the  business ;  this 
was  continued  after  his  death  by 
the  sons,  they  using  the  same  firm 
name,  and  the  money  received 
from  the  trust  estate  was  de- 
posited to  the  credit  of  an  account 
in  bank  previously  opened  in  the 
firm  name.  After  the  death  of 
one  of  the  trustees  the  survivor 
continued  the  business  and  the 
deposit  account  as  before;  he 
made  use  of  this  bank  account  in 
his  own  private  affairs.  It  was 
found  that  at  some  periods  the 
trust  estate  was  indebted  for  ad- 
vances made,  and  at  others  the 


bank  balance  was  less  than  the 
amount  of  the  trust  fund  with 
which  the  trustee  was  chargeable. 
Objection  to  the  deposit  of  the 
trust  fund  in  this  manner  was 
made  for  the  first  time  on  the 
accounting,  by  the  widow  and 
children  of  the  deceased  trustee. 
The  survivor  thereupon  im- 
mediately opened  a  separate  bank 
account  for  the  trust,  and  charged 
himself  with  full  interest  on 
the  overdrafts.  The  contestants 
claimed  that  as  the  trustee  had 
mingled  the  trust  funds  with  his 
own  he  should  be  charged  with 
full  interest  upon  all  the  trust 
moneys  deposited.  Held,  unten- 
able ;  that  as  it  appeared  the 
trustee  had  acted  in  entire  good 
faith,  and  with  no  intention  to 
commit  a  breach  of  trust,  he  in  so 
voluntarily  charging  himself  with 
interest  on  the  overdrafts,  if  he 
had  not  done  more,  had  at  least 
done  all  that  could  be  required  of 
him.  Id, 

6.  The  trustee  was  credited  with 
items  of  moneys  retained  for  office 
rent  and  expenses.  The  surro- 
gate found,  from  sufficient  evi- 
dence, that  it  was  necessary  to 
have  an  office  in  connection  with 
the  business.  Held,  that  the 
credits  were  proper.  .  Id. 


UNIVERSITY. 

GouH  toiU  not  grant  leave  to 

JUe  nune  pro  tunc  regeTiM  certificate 
required  hy  ite  rules  in  r^erence  to 
admisnons  of  attorneys. 

See  In  re  Mason  (Mem.).  658 


VENDOR    AND     PURCHASER. 

1.  While  contracts  between  vendor 
and  vendee  in  restraint  of  trade 
will  be  upheld,  they  are  not  to  be 
treated  with  special  indulgence. 
They  are  intended  to  secure  to  the 
purchaser  of  the  good  will  of  a 
trade  or  business  a  guaranty 
against  competition  by  the  vendor. 
When  this  object  is  accomplished, 
in  the  absence  of  anv  further  pre- 
cise and  clear  stipulation,  it  will 
not  be  presumed  that  more  was 
intended.     Cfreenfield  y.   Oilman, 
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2.  In  an  action  to  recover  back  part 
of  the  purchase  price  paid  down 
on  the  purchase  of  real  estate,  de- 
fendant's title  to  which  was  de- 
fective, plaintiff  demanded  in  his 
complaint  that  the  money  so  paid 
be  deposited  in  court,  subject  to 
its  order.  It  was  deposited  by  de- 
fendant with  a  trust  company  to 
draw  interest  at  three  per  cent. 
Plaintiff  obtained  an  order  in  the 
action,  directing  that  the  moneys 
remain  on  deposit  until  further 
order,  and  restraining  the  com- 
pany from  making  any  pavment, 
transfer  or  disposition  thereof. 
By  the  judgment  plaintiff  was  al- 
lowed interest  at  the  legal  rate, 
and  defendant  was  directed  to 
draw  his  check  in  favor  of  plaintiff 
for  the  sum  so  deposited,  with  ac- 
crued interest,  to  apply  on  the 
judgment.  Held,  tliat  the  order 
directing  the  money  to  remain  on 
deposit  was  the  equivalent  of  a 
payment  into  court;  that  plaintiff 
having  made  claim  to  the  fund 
and  having  restrained  defendant 
from  using  it  any  way,  except 
leaving  it  on  deposit,  was  not  en- 
titled to  recover  any  greater  rate 
of  interest  than  the  money  earned. 
Warren  v.  Banning.  227 

8.  The  fact  that  the  purchaser  in  an 
executory  contract  for  the  pur- 
chase and  sale  of  real  estate,  who 
has  no  actual  possession  or  right 
of  possession,  has,  pending  the 
investigation  of  title,  and  before 
the  time  for  performance  of  the 
contract,  undertaken  to  sell  some 
portion  of  the  property,  does  not 
amount  to  or  evidence  a  waiver  of 
defects  in  the  title.  Kauntu  v. 
Helmuth.  482 

4.  In  an  action  to  recover  damages 
for  breach  by  defendant  of  a  con- 
tract to  sell  certain  real  estate  to 
K.,  plaintiffs'  testator,  who  re- 
jected the  title  offered  because  of 
defects  appearing  on  the  records, 
defendant  claimed  that  K.  had 
waived  the  defects  by  taking  pos- 
session and  selling  part  of  the 
realty  after  knowledge  of  the  de- 
fects. It  appeared  that  when  the 
contract  was  made  an  abstract  of 
title,  whicb  showed  the  defects, 
was  delivered  to  K.'s  attorney. 
The  vendor  remained  in  possession 
and  K.  never  had  actual  posses- 


sion, but  agreed  to  sell  certain 
bookcases,  which  were  built  in  or 
substantially  fastened  to  the  walls 
of  the  house,  to  defendant's  hus- 
band, who  commenced  to  remove 
them  without  waiting  for  the 
closing  of  the  contract,  although 
K.  wrote  to  him  the  next  day  after 
such  agreement  that  before  re- 
moval he  should  wait  until  aft^^'r 
the  examination  of  title  was  com- 
pleted. Several  extensions  ot 
time  were  granted  defendant  to 
make  an  effort  to  cure  the  defects. 
Held,  that  no  waiver  was  shown ; 
that  K.  was  not  chargeable  with 
knowledge  imputable  to  his  attor- 
ney, as  it  was  not  the  duty  of  the 
latter  to  c%>mmunicate  to  his 
client  any  facts  he  may  have  dis- 
covered concerning  the  title  until 
the  time  fixed  by  the  contract  for 
its  performance  and  the  passing  of 
title,  and  K.  had  up  to  that  date 
to  complete  his  investigation ; 
that  there  were  no  acts  of  owner- 
ship that  amounted  to  a  waiver ; 
that  the  agreement  to  sell  the  fix- 
tures was  subject  for  its  validity 
and  enforcement  to  the  vesting  of 
title,  evidenced  in  the  way  pro- 
vided for  bv  the  agreement,  or  by 
some  conclusive  act  as  between 
vendor  and  purchaser  anticipating 
the  formal  closing  of  the  agree- 
ment. Id. 

5.  Also  held,  that  statements  made 
by  K.  to  a  third  person  at  the 
time  he  agreed  to  sell  the  book- 
cases, to  the  effect  that  the  title 
was  satisfactory,  did  not  amount 
to  a  waiver.  Id. 

6.  A  party  who  has  contracted  for 
the  purchase  of  land  from  a  corpo- 
ration, having  power  to  purchase 
and  sell  land  for  any  purpose, 
may  not  raise  the  question  that 
the  vendor,  in  the  transaction  in 
question,  has  exceeded  its  author- 
ity. Lancaster  v.  Amsterdam  Imp. 
Co.  576 

7.  Where,  therefore,  defendant,  a 
corporation  organized  by  residents 
of  this  state  in  and  under  the  laws 
of  New  Jersey,  for  the  purpose  of 
the  purchase,  improvement  and 
sale  of  real  estate,  and  which  had 
its  principal  office  in  this  state, 
having  complied  with  said  pn)- 
visions  of  the  General  Corporation 
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Act,  purchased  and  received  a  [ 
conveyance  of  land  in  this  state, 
which  it  contracted  to  sell  and 
convey  to  plaintiff,  Jieldy  in  the 
absence  of  any  claim  of  defect  in 
the  title  save  as  to  the  right  of  de- 
fendant to  convey,  that  its  deed 
would  convey  a  good  and  sulflcient 
title.  Id. 

See  Sales. 

VILLAGES. 
See  Stamford  (Village  of). 


WAIVER. 

1.  An  accident  insurance  certificate 
issued  by  defendant  to  T. ,  plain- 
tiff's intestate,  contained  a  con- 
dition to  the  effect  that  notice  of 
an  accident  for  which  a  claim  is  to 
be  made  must  be  <?iven  in  writing 
"with  full  particulars  of  the  ac- 
cident and  injury,"  and  tlwt  fail- 
ure to  give  such* notice  would  in- 
validate all  claims  under  the  cer- 
tificate. In  an  action  upon  the 
certificate  it  appeared  T.  was 
killed  by  the  fall  of  a  building  in 
which  w^as  his  place  nf  business  ; 
his  body  was  not  found  until 
three  days  after  the  accident,  and 
up  to  that  time  it  was  not  known 
that  he  was  dead.  The  required 
notice  was  served  more  than  ten  | 
days  after  the  accident,  but  within 
ten  days  after  discovery  of  the 
body;  It  was  retained  by  defend- 
ant witliout  objection.  Forty 
days  thereafter,  upon  written  ap-  ' 
plication,  defendant  furnished  the  • 
necessary  blanks  for  proofs  of 
loss,  whi(!h  proofs  wen?  made  and  ; 
forwarded  to  defentlant  and  were  ' 
retained  by  it  without  objection  : 
more  than  five  months  thereafter  ' 
defendant  called  for  further  in- 
formation. Hthl,  tlmt,  conceding 
the  notice  was  not  served  in  time, 
the  condition  was  waived.  Tnppe 
V.  Provident  Fund  Society.  28 

2.  The  fact  that  the  purchaser  in  an 
executory  contract  for  the  pur- 
chase and  sale  of  real  estate,  who 

•  has  no  actual  possession  or  right 
of  possession,  has,  pending  the  in- 
vestigation of  title,  and  l)efore  the 
time  for  performance  of  the  con- 
tract, undertaken  to  sell  some  por- 
tion of    the  property,   does    not 
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amount  to  or  evidence  a  waiver  of 
defects  in  the  title.  Kountze  v. 
Helmvth.  482 

3.  In  an  action  to  recover  damages 
for  breach  by  defendant  of  a  con- 
tract to  sell  certain  real  estate  to 
K.,  plaintiffs'  testator,  who  re- 
jected the  title  offered  because  of 
defects  appearing  on  the  records, 
defendant  claimed  that  E.  had 
waived  the  defects  by  taking  p6s- 
.session  and  selling  part  of  the 
realty  after  knowledge  of  the  de- 
fects. It  appeared  that  when  the 
contract  was  made  an  abstract  of 
title,  which  showed  the  defects, 
was  delivered  to  K.'s  attorney. 
The  vendor  remained  in  possession 
and  K.  never  had  actual  posses- 
sion, but  agreed  to  sell  certain 
bookcases  which  were  built  in  or 
subsUmtially  fastened  to  the  walls 
of  the  house,  to  defendant's  hus- 
band, who  commenced  to  remove 
them  without  waiting  for  the  clos- 
ing of  the  contract,  although  K. 
wi*ote  to  him  the  next  day  after 
such  agreement  tlint  before  re- 
moval he  should  wait  until  after 
the  examinati(m  of  title  was  com- 
pleted. Several  extensions  of  time 
were  granted  dcifendant  to  make 
an  effort  to  cure  the  defects.  Held, 
that  no  waiver  was  shown ;  that 
K.  was  not  chargeable  with  knowl- 
edge imputable  to  his  attorney,  as 
it  was  not  the  duty  of  the  latter  to 
communicate  to  his  client  any 
facts  he  may  have  discovered  con- 
cerning the  title  until  the  time 
fixed  by  the  contract  for  its  per- 
formance and  the  passing  of  title, 
and  K.  had  up  to  tliat  date  to  com- 
plete his  investigation  ;  that  there 
were  no  acts  of  ownership  that 
amounted  to  a  waiver ;  that  the 
agreement  to  sell  the  fixtures  was 
subject  for  its  validity  and  en- 
forcement to  the  vesting  of  title, 
evidenced  in  the  way  provided  for 
by  the  agreement,  or  by  some  con- 
clusive act  as  between  Vendor  and 
purchaser  anticipating  the  formal 
closing  of  the  agreement.  Id, 

4.  Also  JieUl,  that  statements  made 
by  K.  to  a  third  person  at  the  time 
he  agreed  to  sell  the  bookcases,  to 
the  effect  that  the  title  was  satis- 
factory, did  not  amount  to  a 
waiver.  Id. 

See  Sales. 
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WIDOW. 

1.  H.  died  leayin^  a  will  by  which 
he  devised  to  his  wife  certain  real 
catate  and  ga,ye  to  her  |50,000, 
which,  the  will  stated,  *'  may  be 
invested  in  bank  stock,  Fort 'Ed- 
ward and  Wvoming,  Iowa  and  in 
bonds,"  the  legacy  and  devise  to 
be  accepted  "in  full  *  •  • 
for  her  dower  or  thirds  which  she 
may  or  can  in  anywise  claim  or 
demand."  The  legacy  was  di- 
rected to  be  paid  as  soon  after  the 
testator's  death  *'a8  convenient" 
to  his  executors.  The  widow  was 
appointed  executrix  and  three 
others  executors.  About  sixteen 
months  after  letters  testamentary 
were  issued  the  widow  received 
$60,000,  mostlv  in  the  bank  stock 
referred  to,  the  balance  in  cash, 
and  she  gave  a  receipt  "for  the 
amount  of  the  legacy."  Upon 
settlement  of  the  account  of  the 
executors,  the  widow  claimed 
dividends  which  had  been  received 
by  the  executors  on  the  stock 
transferred  to  her.  Held,  unten- 
able, as  the  legacy  was  not  specific 
but  general.    In  re  Hodgman.   421 

2.  Also  hddy  that  the  widow  was  not 
entitled  to  interest,  as  nothing  in 
the  case  indicated  that  the  pav- 
ment  of  her  legacy  was  unauly 


postponed. 


ii 


8.  The  widow  claimed  as  distributee 
a  share  in  certain  lapsed  legacies. 
Held^  untenable;  that  any  such 
riffht  was  lost  when  she  elected  to 
ti&e  the  provision  made  for  her. 

Id. 

4.  The  widow  alone  appealed.  Held^ 
that  beyond  the  questions  con- 
sidered, which  affected  her  indi- 
viduallv,  she  had  no  authority  to 
proceed  on  the  appeal  as  champion 
of  those  who  submitted  to  the 
decree.  Id. 

WILLS. 

1.  A  testamentary  disposition  of 
property  made  by  a  citizen  of  an- 
other country,  valid  at  the  domi- 
cile of  the  testator,  is  valid  here, 
and  it  may  not  be  questioned  when 
Jurisdiction  has  been  obtained  by 
courts  of  this  state  over  the  prop- 
erty disposed  of   or  the  parties 


claiming  it,  save  when  the  dispo* 
sition  is  contrary  to  public  policy. 
Dammert  v.  Owarn.  80 

2.  While,  it  seems,  our  courts  may, 
in  certain  cases,  decline  to  admin- 
ister the  gift  and  remit  the  prop- 
erty to  the  testator's  domicile,  they 
may  not  divest  the  title  of  one  or 

■  transfer  it  to  another  contrary  to 
the  law  of  the  domicile.  Id. 

3.  The  provision  of  the  Revised 
Statutes  (1  R.  8.  778,  §  1),  prohib- 
iting the  suspension  by  will  of  the 
power  of  alienation  for  a  longer 
period  than  two  lives  in  being  at 
the  death  of  the  testator,  does  not, 
nor  do  the  statutory  provisions 
invalidating  testamentary  gifts  to 
certain  corporations  unless  made 
a  certain  time  before  the  testator's 
death,  where  he  has  a  wife,  chil- 
dren or  parents,  interdict  bequests 
within  the  prohibition,  made  in 
another  country  to  take  effect 
here,  and  such  bequests,  if  valid 
at  the  domicile  of  the  testator,  are 
valid  here.  Those  statutory  pro- 
visions apply  to  domestic  wills 
which  by  their  provisions  are  to 
be  executed  here.  Id. 

4.  S.,  residing  and  domiciled  in 
Peru,  died  there  leaving  a  will, 
which  was  duly  proved  and  estab- 
lished in  that  country.  Hia 
estate  consisted  mostly  of  per- 
sonal property,  a  considerable 
portion  of  which,  or  the  evi- 
dences thereof,  were,  at  the  time 
of  his  death,  in  this  state.  The 
will  contained  a  charitable  be- 
Quest  of  securities  belonging  to 
the  estate  for  the  purpose  of 
establishing  an  institution  for  the 
education  of  poor  female  children 
in  the  city  of  New  York,  the 
board  of  managers  of  said  institu- 
tion to  be  selected  by  the  surro- 
gate of  New  York  from  a  list 
named  by  the  testator.  The 
board  was  directed  to  postpone 
the  purchase  of  land  and  con- 
struction of  buildings  for  two 
years,  in  order  that  the  school 
might  be  founded  with  the  in 
terest  for  that  period  without  en- 
croaching upon  the  principal. 
The  win  provided  that  a  be- 
nevolent society  named,  incorpo- 
rated in  Peru,  should  receive  from 
the   executors   all   legacies  of  a 
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public  nature,  and  should  deliver 
them  to  the  various  institutions 
made  legatees,  and  if  any  such 
legatees  declined  to  accept,  that 
the  legacv  should  pass  to  said 
society,  which  was  also  made  re- 
siduary legatee.  Trustees  were 
appointed  pursuimt  to  the  terms 
of  the  will,  and  upon  their  ap- 
plication an  act  was  passed  (Chap. 
17,  Laws  of  1889)  incorporating 
an  institution  for  the  carrying  out 
of  the  purposes  of  the  bequest, 
with  power  to  accept  and  receive 
the  gift.  The  trustees  named 
accepted  the  trust  and  organized 
under  the  act.  Ancillary  execu- 
tors of  the  will  were  appointed 
here,  who  took-  possession  of  the 
personalty  in  this  state.  In  an 
action  for  the  construction  of  the 
will  and  for  direction  as  to  the 
disposition  of  the  fund,  it  ap- 
peared that  the  bequest  was  valid 
by  the  law  of  Peru.  Hdd,  that 
the  same  was  valid  and  cnforcible 
here;  that  the  act  so  passed  was 
an  expression  of  the  legislative 
will  that  the  gift  should  be  re- 
ceived and  aofministered  in  the 
manner  and  for  the  objects  des- 
ignatea,  as  near  as  may  be,  and  ' 
so  every  existing  legal  obstacle 
to  the  execution  of  the  testator's 
purpose  must  be  deemed  to  have 
been  suspended  or  pro  tan  to  re- 
pealed; that,  as  under  the  laws  of 
the  domicile  the  title  or  beneficial 
interest  had  not  vested  in  heirs, 
next  of  kin  or  legatees,  the  legis- 
lature had  the  power  to  pass  said 
act ;  and  that,  as,  if  the  fund  were 
remitted  to  Peru,  the  party  receiv- 
ing it  would  be  bound  to  pay  it 
over  to  said  corporation,  a  judg- 
ment was  proper  requiring  the 
ancillary  executors  to  discharge 
the  debts  of  the  testator,  if  any, 
remaining  in  this  state,  and  to 
pay  the  balance  of  the  fund  to 
the  corporation.  Id. 

5.  Also,  held,  that  the  question  as  to 
what  is  the  public  policy  of  the 
state  should  be  detennined  by  the 
situation  existing  at  the  time  the 
court  is  required  to  make  a  de- 
cree disposing  of  the  fund,  and  so 
the  act  of  1893  (Chap.  101,  Laws 
of  1898),  "to  regulate  gifts  for 
charitable  purposes,"  might  be 
considered  as  indicating  an  inten- 
tion on  the  part  of  the  legislature 


to  enforce  and  uphold  such  gifts 
not  theretofore  re(!ognized  as 
valid.  Id. 

6.  T.  died  leaving  a  will  by  which 
he  gave  his  residuary  estate  to  his 
wife,  '*to  have  and  to  hold  the 
same  and  every  part  and  parcel 
thereof  to  her  and  her  assigns  for- 
ever," provided,  however,  that  if 
any  part  of  it  should  remain  un- 
expended or  undisposed  of  at  her 
death,  this  he  gave  to  his  son,  his 
heirs  and  assigns.  Following  this 
was  an  expression  of  the  testator's 
expectation  and  desire  that  his 
wife  should  not  dispose  of  any  of 
said  estate  by  will  in  such  a  way 
that  the  whole  that  might  remain 
at  her  death  would  go  out  of  his 
'*own  family  and  blood  relation." 
The  testator  had  but  one  child,  a 
son  by  a  former  wife.  The  widow 
died  leaving  a  will  which,  by  its 
terms,  disposed  of  so  much  of 
said  residuary  estate  as  remained 
at  her  death,  giving  a  largA 
portion  thereof  to  the  son,  and 
also  one-fourth  of  her  residu- 
ary estate,  after  the  expiration 
of  a  life  estate  given  therein, 
and  another  fourth  to  a  sister  of 
her  husband.  Held,  that  the 
power  to  dispose  given  by  the 
will  included  the  right  to  dispose 
by  will  ;  that  the  estate  of  the 
wife  was  not  qualified  by  the  con- 
cluding paragraph  expressing  the 
testator's  expectation  and  desire  ; 
also  that  if  that  clause  should  be 
construed  as  implying  a  power  in 
trust  in  favor  of  tne  son  the 
power  was  observed  and  fully 
executed.     In  re  Gardner.        182 

7.  The  will  of  the  widow  first  gave 
to  her  executors  nil  her  prop- 
erty not  specifically  disposed  of,  in 
trust,  to  be  disposed  of  and  ex- 
pended as  they  might  think  iMJst 
for  the  support  and  maintenance 
of  a  brother  of  the  testatrix  dur- 
ing life ;  all  that  remained  thereof 
at  Ills  death,  after  certain  legacies, 
which  were  directed  to  be  paid 
therefrom,  the  testatrix  directed 
her  executors  to  divide  in  four 
equal  parts,  each  to  bo  paid  to  a 
beneficiary  named,  "  each  to  share 
and  share  alike."  One  of  these 
beneficiaries  died  before  the  time 
of  distribution  arrived.  Held, 
that  the  share  did  not  lapse  upon 
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such  death,  but  passed  to  the  par- 
tics  wlu)  were  lawfully  entitled  to 
succetKl  to  the  estate  of  said  bene- 
fleiar}';  that  upon  the  death  of  the 
testatrix  the  residue  vested  in  the 
persons  named,  subject  to  the  life 
estate.  Id. 

8.  By  the  will  of  S. ,  he  devised  cer- 
tain real  estate  to  his  sister  during 
life,  with  remainder  to  her  chil- 
dren in  equal  shares.  It  was  pro- 
vided that,  in  case  any  of  the  | 
children  shouki  be  dead  leaving 
lawful  issue,  the  issue  should  take 
the  share  the  parent  would  have 
taken  if  living.  His  residuary 
estate  he  gave  to  said  children  **  in  ' 
equal  shares,  to  have  and  to  hold 
the  same,  to  them,  their  executors 
and  assigns  forever."  By  a  codicil  ! 
he  revoked  the  (clause  disposing  of 
said  real  estate,  and  in  lieu  thereof 
directed  his  executors  to  let  the  . 
same  and,  out  of  the  income,  pay 
the  sLster  §600annually  during  life, 
and  pay  the  balance  to  the  sister's 
children  in  equal  shares.  He  also 
modified  the  clause  giving  the 
remainder  to  the  children  by  pro- 
viding that  one  of  them  should 
not  re(;eive  the  fee,  but  only  fhe 
income  of  one-fourth  of  the  re- 
siduary estate  during  life,  the  fee 
at  his  death  to  go  to  his  children. 
At  the  death  of  the  testator,  four 
children  of  his  sister  were  living; 
thereafter  H.,  one  of  them,  died. 
IkUl,  that  in  the  absence  of  evi- 
dence that  the  children  were 
minoi-s  living  together  as  one 
family,  and  that  the  surplus  in- 
come was  designed  for  their  sup- 
port collect! velv,  the  children  did 
not  take  the  balance  of  the  income 
as  a  class,  but  distributively;  and 
so,  that  upon  the  death  of  11.,  the 
surviving  children  did  not  become 
entitled  to  the  whole,  but  the 
widow  of  H.,  who  was  sole  devisee 
and  legatee  under  his  will,  was 
entitletlto  thesliare  he  would  have 
taken  if  living;  that  the  right  of 
the  four  children  to  the  real  estate 
and  the  surplus  income  vested  in 
them  on  the  testator's  death,  and 
the  enjoyment  only  of  possession 
of  the  fee  was  postponed.  In  re 
Seebeck.  241 

9.  By  the  will  of  B.  he  directed  his 
executors  and  trustees  to  keep, 
improve     and     manage     certain 


property,  and  carry  on  the  busi- 
ness connected  therewith  as 
freely  and  fully  as  he  could  if 
living.  In  carrying  on  the  busi- 
ness the  trustees  paid  out  large 
sums  of  money  ;  their  gross  re- 
ceipts were  $600,000  and  they 
made  a  net  profit  of  over  $300,000. 
Held,  that  the  trustees  were  not 
entitlcHi  to  commissions  upon  the 
whole  gross  rec^eipts,  but  only 
upon  the  net  profits.  Btard  v. 
Bi'iird.  260 

10.  S.  died,  leaving  a  will  by  which 
he  gave  his  personal  estate,  after 
payment  of  certiiin  bequests,  to 
his  daughter,  with  a  provision 
that  if  it  did  not  amount  to  a  sum 
named  his  executors  should  sell 
enough  of  his  other  property  to 
make  up  tliat  amount,  which 
legacy  he  desired  her  to  keep  for 
the  benefit  of  her  children.  All 
of  his  real  estate  he  devised  to  his 
son  during  life,  "with  the  right 
and  privilege  of  disposing  of  the 
same  by  will  or  devise  to  his 
children,*  if  any  he  should  have." 
In  case  the  son  died  without 
children,  the  testator  gave  said 
real  estate  to  tlie  children  of  his 
daughter.  The  son  died  without 
Imving  exercised  the  power  given 
him  to  devise  the  property,  and 
l«iving  children  who  were  tn  esse 
at  the  time  of  the  execution  of  the 
will.  In  an  action  for  the  con- 
struction of  the  same,  heM,  that 
the  authority  so  given  to  the  son 
was  a  valid*  trust  power  (2  R.  S. 
§  95) ;  that  such  power  was  im- 
perative (^  96) ;  that  equity  will 
regard  that  as  done  which  the 
trustee  should  have  done,  and  so, 
his  children,  the  beneficiaries  of 
the  power,  took  the  land  in  equal 
shares.     Smith  v.  Fl&j/d.  837 

11.  B.  died  in  February,  1878,  leav- 
ing a  will  by  which  he  devised 
his  homestead  farm  to  his  widow 
for  life;  upon  her  death  his  exec- 
utors were  empoweretl  to  sell  the 
same  and  divide  the  proceeds 
equally  among  his  heirs.  Said 
executors  were  empowered  to 
rent  another  farm  until  the  young- 
est child  of  the  testator  became 
of  age,  and  then  to  sell  and  divide 
the  proceeds  as  above.  Two  judg- 
ments were  recovered  against  A., 
one  of  tlie  testator's  sons,  in  1877 
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and  1878.  In  1884  A.  executed  a 
convej'ancc  of  all  his  interest  in 
his  father's  estate,  and  in  1887 
executed  another.  The  widow 
died  and  the  youn^e.st  child  be- 
came of  age  in  1887.  Thereafter 
in  that  year,  A.'s  interest  in  the 
two  farms  was  sold  upon  execu- 
tions issued  on  said  judgments, 
and  was  purcliased  by  the  judg- 
ment creditor.  In  1888  defend- 
ants, as  executors,  sold  both  farms 
and  received  the  proceeds  and 
then  rendered  a  final  account, 
whereon  tlie  surrogate  entered  a 
decree  adjudging  that  A.  hiid  no 
interest  in  the  property,  but  that 
his  grantees  were  entitled  to  his 
share,  which  was  accordingly  paid 
to  them.  In  an  action  bv  plain- 
tiff, as  assignee  of  said  judgments 
and  of  the  interest  purchased  on 
sale  under  the  executions,  to  re- 
cover the  share  of  A.,  it  appeare<l 
that  one  of  the  defendants  knew, 
in  1879,  of  the  existence  of  the 
judgments,  and  that  plaintilT  was 
not  a  party  to  the  proceedings  for 
accounting,  lleld^  that  upon  the 
death  of  B.,  A.  became  seized  of 
an  estate  in  remainder  in  an  undi- 
vided share  of  the  homestead  farm 
and  of  an  est^ite  in  fee  in  a  siniilar 
share  of  the  other  farm,  subject 
to  be  defeated  by  the  exercise  of 
the  powers  of  sale  (1  R.  S.  780, 
§  59);  that  the  estate  in  both  farms 
was  alienable  (1  U.  S.  72o,  §  3i5), 
and  so  was  subject  to  the  lien  of 
judgments  and  to  sale  under  exe- 
cutions thereon;  that  the  sales  in 
execution  of  the  powers  extin- 
guished the  estate  which  A.  had 
m  the  land,  and  the  rights  of  all 
the  parties  interested  therein  were 
transferred  to  the  fund;  that  the 
sale  on  executions  made  no  change 
in  the  relative  rights  of  the  parties; 
that  plaintiff's  presence  on  the  ac- 
counting was  not  necessary  to 
confer  juris<liction  upon  the  sur- 
rogate, and  his  right  or  interest  in 
the  fund  was  not  affected  by  the 
decree,  the  sole  effect  of  which 
was  to  discharge  the  executors 
from  further  responsibility  as  cus- 
todians, and  to  transfer  the  fund 
with  plaintiff's  lien  thereon  unim- 
pairea;  that  defendants  owed  no 
active  duty  to  phdntiff  beyond  the 
faithful  discharge  of  their  duties 
as  executors,  and  these  were  per- 
formed when   they   brought  the 


fund  into  the  Surrogate's  Court 
intAct,  and  disposed  of  it  in  ac- 
cordance with  the  decree;  and,' 
therefore,  that  the  action  was  not 
maintainable.    SiyUis  v.  Btst.    368 

12.  V.  died  in  June,  leaving  a  will 
by  which  he  gave  to  his  widow  a 
life  estnte  in  all  his  realty  and  ap- 
pointed her  executrix.     The  tes- 
tator's   farm   was,   at  his  death, 
I      occupied  by  a  tenant  who  worked 
I     it  on  shares:  he,  after  the  testator's 
death,  cut  the  grass  and  paid  over 
to  the    executrix    the    landlord's 
\     share  of  the  proceeds  of  the  hay. 
Upon  settlement  of  the  accounts 
!      of  the  exe<'utrix  she  was  charge<l 
with  such  share.     IfeUK  error;  thiit 
I      the  share  was  in  the  nature  of  rent 
I      reserved,  which  accrued  after  the 
!      testator's  death,  and  the  widow 
i      was  entitled  thereto  as  life  tenant. 
1      ///  re  Chamberlain.  890 

'  13.  Where  words  are  used  in  a  will 
fairly  expressive  of  an  intent  that 
the  executors  shall  sell  real  estate, 
but  the  import  thereof  is  uncer- 
tain or  eciuivocal,  in  determining 
whether  a  power  of  sale  was  in- 
tended, the  fact  that  a  .sale  is 
necessary  in  order  to  give  full 
effect  to  the  will  may  proi)erly  be 
permitted  to  have  grcjit  weight  in 
the  construction  of  the  instru- 
ment.     Cahill  V.  Hnmlf.  403 

14.  B.,  by  the  fii*st  clause  of  her  will, 
gave  to  a  sister  a  legacy,  and  in  the 
next  clause  gave  to  her  the  use  of 
a  portion  of  certain  premises  "  un- 
;      til  the  sale  and  conveyance  of  said 
I      premi.ses"    by    the    executor    as 
thereinafter  provided.     The   will 
then  gave    various    legacies,    in- 
cluding one  lo  the  only  heir  at 
law   01    the    testitrix,   an   infant 
I      grandson.     There  was  no  residu- 
!      ary  clause.     An  executor  was  ap- 
pointed, but  no  power  of  sjile  was 
conferred    upon   him   in   express 
terms.     In  a  codicil  executed  after 
the  death  of  the  si.ster,  the  testatrix 
revoked  the  legacy  to  her,  but  did 
not  change  the  second  clause.    By 
;      other  codicils  she  revokcni  various 
legacies,  and  the  Ia.st  contained  a 
!     claase  giving  the  n»sidue  of  her 
I      estate,   real  and  personal,  to  her 
grandson.     The  le«?acies    not   re- 
I      voked  amounted  to'llS.oOO.     The 
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net  personal  estate  of  the  testatrix 
at  her  death  did  not  exceed  93,000. 
The  said  premises  were  valued  at 
f  12, 000,  and  the  testatrix  owned 
an  equitable  interest  in  other  real 
estate  worth  $2,000.  In  an  action 
for  the  construction  of  the  will, 
held,  that  a  power  to  sell  said 
premises  was  intended  to  be  and 
was  given  to  the  executor,  in  order 
to  convert  the  same  into  personalty 
and  render  it  available  for  the  gen- 
eral purposes  of  administration. 

Id. 

15.  H.  died  leaving  a  will  by  which 
he  devised  to  his  wife  certain  real 
estate  and  gave  to  her  $50,000, 
which,  the  will  stated,  "maybe 
invested  in  bank  8to<'k,  Fort  Ed- 
ward and  Wyoming,  Iowa  and  in 
bonds."  the  legacy  and  devise  to 
be  paid  "in  full  *  *  *  for 
her  dower  or  thirds  which  she 
may  or  can  in  anywise  claim  or 
demand."  The  legacy  was 
directed  to  be  paid  as  soon  after 
the  testator's  death  "as  con- 
venient" to  his  executors.  The 
widow  was  appointed  executrix 
and  three  others  executors.  About 
sixteen  months  after  letters  testa- 
mentary were  issued  the  widow 
received  $50,000,  mostly  in  the 
bank  stock  referred  to,  the  balan(^e 
in  cash,  and  she  gave  a  receipt 
"for  the  amount  of  the  legacy." 
Upon  settlement  of  the  account 
of  the  executors,  the  widow 
claimed  dividends  which  had  been 
received  by  the  executors  on  the 
stock  transferred  to  her.  Held, 
untenable,  as  the  legacy  was  not 
spocilic  but  general.  In  re  Hodg- 
ffian,  421 

16.  Also  Tield,  that  the  widow  was 
not  entitled  to  Interest,  as  nothing 
in  the  case  indicjited  that  the  pay- 
ment of  her  le^^y  was  unduly 
postponed.  /(/. 

17.  The  widow  claimed  as  dis- 
tributee a  share  in  certain  lapsed  ' 
legacies.  Held,  untenable ;  that 
any  such  right  was  lost  when  she 
elected  to  take  the  provision 
made  for  her.  Id. 

18.  Tlie  will  of  W.  gave  his  residu- 
ary estate  to  his  executors  in  trust, 
with  power  to  sell  and  keep  the 


same  and  its  proceeds  investcsd 
the  net  rents,  incomes  and  profit 
to  be  applied  to  the  use  of    111 
wife  during  life.     Upon  her  dead 
the   executors   were  directed     ti 
allot  and  set  apart  four    sharei 
"  each  of  the  value  and  amount  €>i 
twenty  thousand  dollars,"  one   foi 
the  use  of  each  of  his  four  dau^h-^ 
ters  or  hor  elescendauts  during  life, 
etc.,  and  upon  her  death  to  divide 
and  distribute  such  share   *'and, 
the     proceeds     and     investment 
thereof"  among  the  descendants 
of  the  daughters,  etc.    The  balance 
of  the  estate  the  testator  gave  to 
his  two  sons.     In  an  action  to  have 
the  rights  and  interests  of  the  par- 
ties interested  in  the  estate  settled    ! 
and  determined,  it  appeared  that 
the  testator's  widow  died  in  1878. 
The  residuary  estate  was  then  in- 
vested in  vanous  securities.     The 
executor  did  not  upon  the  death 
of  the  widow  pay  over  in  monej 
or  allot  and  set  apart  in  securities 
the  sum  of  $20,000  for  either   of 
the    trust   funds,   but    kept    the 
residuary  estate  undivided,  paying 
legal  interest  on  that  sum  to  tlie 
respective  beneficiaries  and  paying^ 
the  balance  of  the  income  to  th^ 
sons.     After    the    death    of    Ufe 
widow  the  residuary  estate  largely 
increased  in  value,  because  of  the 
appreciation    of    certain    of   the. 
securities.     //<?W,  that  the  daugh-' 
ters  were  entitled  to  share  prv  rata 
in  the  increase;  that  it  was  not 
necessary,  in  order  that  each  should 
have  the  oenefit  of  her  proportion, 
toliave  a  formal  allotment  made 
of  the  shares,  but  by  the  omission 
of  the  executor  to  make  a  specific 
allotment  he  must  be  deemed  to 
have  made  it  proportionally  in  all 
the  securities  in  which  the  estate 
was  invested,  and  each  wasentitkxl 
to  a  proportionate  share  of  the 
income  from  and  the  principal  of 
each  security;  that  the  power  to 
continue  such  investments  did  not 
terminate  upon  the  death  of  the 
widow,    but   remained    until  the 
trust  had  been  accomplished;  that 
for  the    purpose  of  determining 
each  daughter's  share,  the  value 
of  the  estate  at  the  time  of  the 
death  of  the   widow   should   be 
ascertained,  and  after  making  cer- 
tain deductions,   as  requinS  by 
the  will,  the  proportion  which  the 
sum  of  $20,000  bears  to  the  total 
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▼alue  of  the  residue  is  the  propor- 
tion of  the  securities  each  is  en- 
titled to.  Monmm  v.  JV.  Y.  Security 
A  Trust  Co.  498 

19.  Also,  Tield,  that  as  between  the 
daughters,  and  those  entitled  in 
reniainder,  the  former  were  en- 
titled to  the  benefit  of  the  increase 
in  income  and  principal.  Id. 

20.  P.  died  leaving  a  widow  and 
three  children  him  surviving.  By 
his  will  he  gave  his  residuary 
estate  to  his  executors  to  sell  and 
convert  into  money,  to  invest 
$120,000  and  applv  the  income  to 
the  use  of  his  wiaow  during  life, 
to  divide  the  remainder  into  three 
equal  shares,  and  apply  the  in- 
come of  a  share  to  the  use  of  each 
child  during  life.  The  will  then 
directed  that  the  $120,000,  at  the 
death  of  the  wife,  should  be  di- 
vided into  three  equal  shares,  one 
to  be  designated  and  set  apart 
for  each  of  the  children.  Upon 
the  death  of  a  child  "leaving 
issue,"  the  trustees  were  directed 
to  pay  to  "such issue"  the  capital 
oi  the  share  held  "in  trust  for 
the  use  of  the  parent  so  dying." 
If  either  of  said  children  should 
die  and  "leave  no  issue  surviv- 
ing them,"  the  capital  of  such 
share  was  directed  tp  be  divided 
among  the  "surviving  children 
equally."  If  at  the  death  of  the 
testator  or  his  widow  either  of 
the  children  "shall  have  died 
leavinff  issue"  surviving  him  or 
the  widow,  the  trustees  were  di- 
rected to  distribute  among  such 
issue  equally  "the  share  that 
would  have  been  set  apart  for  the 
use  of  the  parent,  if  he  or  she 
had  survived  "  the  testator  or  his 
widow.  If  either  of  his  children 
died  before  the  testator  leaving 
no  issue,  the  executors  were  di- 
rected to  divide  the  residuary 
estate  into  two  equal  shares  and 
designate  one  for  the  use  of  each 
of  the  surviving  children,  and 
hold  the  same  upon  the  trust  pre- 
viously created.  The  will  also 
contained  a  provision  disposing 
of  the  estate  in  case  of  the  death 
of  the  testator's  wife  and  all  of 
his  "children  and  their  descend- 
ants" before  hira.  After  the  tes- 
tator's death,  and  before  the  death 
<}t  the  widow,  one  of  the  children 


died  leaving  two  children;  then 
another  di^  leaving  no  child. 
Thereafter  the  widow  died,  leav- 
ing one  child  of  the  testator  and 
the  two  grandchildren  surviving. 
Held,  that  the  word  "children" 
was  used  in  the  will  in  its  primary 
sense  and  so  did  not  include 
grandchildren,  and,  therefore, 
upon  the  death  of  the  testator's 
child,  who  died  childless,  the  fund 
set  apart  for  her  went  to  the  sur- 
viving child,  and  the  two  grand- 
children were  not  entitled  to  par- 
ticipate therein;  but  that  as  to  the 
trust  fund  held  for  the  widow,  it 
was  the  testator's  intent  if,  before 
her  death,  a  child  died  leaving 
issue  who  survived  her,  that  such 
issue  should  take  what  the  parent 
would  have  taken  if  surviving ; 
and  so,  that  the  grandchildren 
were  entitled  to  one-half  of  such 
fund.  Id. 

WITNESSES. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  829)  which 
prohibits  a  person  from,  <^hrough 
or  under  whom  a  party  oF^person 
interested  in  the  event  of  an  action 
derives  his  interest,  "by  assign- 
meiit  or  otherwise,"  from  testify- 
ing in  behalf  of  the  party  suc- 
ceeding to  his  interest,  against 
the  representatives  of  a  deceased 
person,  as  to  any  personal  trans- 
action or  communication  between 
the  witness  and  deceased,  the  exe- 
cution of  a  general  release  by  one 
of  two  plaintiffs,  the  effect  of 
which  is  to  vest  the  interest  re- 
leased in  his  co-plaintiff,  does  not 
render  him  a  competent  witness  in 
behalf  of  his  co-plaintiff,  as  to 
such  a  transaction  or  communica- 
tion.    OBrienY.  Weiler,  281 

2.  Such  a  witness,  however,  is  not 
excluded  from  testifying  to  a  con- 
versation between  the  deceased 
and  another  in  his  presence,  but 
in  which  he  took  no  part.  Id, 


YONKERS  (CITY  OF). 

1.  Where  the  board  of  health  of  the 
city  of  Yonkers,  to  which,  by  the 
charter  of  the  city  (§  2,  tit.  9,  chap. 
184,  Laws  of  1881),  is  given  power 
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to  abate  public  nuisances  and  all 
the  iwwers  conferred  upon  boards 
of  health  in  cities  by  any  general 
law.  passed  an  ordinance  declaring 
certain  dams  within  the  corporate 
limits  to  be  nuisances,  and  direct- 
ing their  abatement.  UM,  that  said 
onlinance  was  not  reviewable  by 
certiorari.  People  ex  rel.  v.  Board 
of  lltafth,  Yonkers.  1 

2.  By  the  amendment  of  the  city 
charter  in  18^2  (Chan.  54,  Lrfiwsof 
1892)  w^hich  divideci  the  city  into 
wards. and  gave  one  supervisor 
to  each  ward,  the  office  of  "the 
supervisor,"  as  provided  for  bv  , 
the  original  charter,  was  abolisheti ,  • 
and  so,  tliat  officer  ceased  to  be 
a  member  of  the  board  of  health, 
and  as  the  ward  supervisors  are 
not  made  members  of  the  board,  it 
was,  after  the  amendment,  com- 
posed of  but  five  members,  and 
four  of  them  are  competent  to  act 
as  a  board,  in  the  absence  of  the 
fifth.  Ifi. 


8.  In  an  action  to  recover  the  pen- 1 
alty  imposed  by  the  sanitary  code  j 
of  the  city  of  Yonkers,  for  the  , 
maintainance  of  a  nuisance,   the  I 
origimU  dnift  of  the  code  which  j 
was  Ix'fore  the  board  of  health  of  I 
the  (;ity  was  not  produced,  it  hav-  ! 
ing  been  destroyed  in  the  process  , 
of     publication.      Plaintiff     pro-  | 
duced  the   proofs  of   publication 
filed  in  the  office  of  the   board, 
which  contained  a  complete  copy 
of  the  code,  as  adoi)tetl  and  Pub-    6. 
lished,  with  the  signature  of  the 
secretary   of  the  board.     It  was 
also  sliown  that  the  ccxle  as  pub- 
lished was  correctly  printed  in  a 
volume  pnxluceil,  at  tlie  end  of 
which    appeared    the    statement, 
signed  by  the  secretjiry,  tliat  the 
same  was  adopted  by  the  board  at 
a  date  stated.     II<M]  that  the  evi 
dence  authorized  a  finding  that 
the  board   established   the    code; 
and  that  the  same  was  duly  sub- 
scribed by  its  secretary  and  was 
duly  adopted,  approved  and  pnb- 
lish'ed.     Bd.  of  Jleulth  of  Yotikern 
v.  Copcutt,  12 

4.  Also  7uld,  that  under  the  pro- 
visions of  the  charter  of  said  city 
(§2,  tit.  9,  chap.  184,  Laws  of  1881) 
giving  to  its  board  of  health  all 
the  powers  then  or  thereafter  con- 


ferred upon  such  boards  by  any 
general  law,  and  under  the  gen- 
eral act  for  the  preservation  of  the 
public  health  (Chap.  270,  Laws  of 
1885),  the  said  board  of  health  had 
power  to  pass  a  general  ordinance 
against  the  maintainance  of  public 
nuisances  and  to  im|)osc  a  penalty 
for  its  violation,  to  be  recovered 
bv  action  brought  by  the  board; 
also  that  the  said  city  is  not  ex- 
empted from  the  operation  of  the 
general  law  by  the  terms  thereof. 

Id. 

i.  The  complaint  alleged,  in  sub- 
stance, that  defendant  mmntained 
a  dam  and  pond  in  said  city  in 
such  a  condition  as  to  be  dangerous 
to  public  hmlth.  and  to  render  the 
air  and  water  unwholesome,  and 
continues  to  support  and  retain 
the  same  in  that  condition.  The 
court  found,  upon  sufficient  evi- 
dence, that  the  waters  of  the  pond 
are  stagnant  and  filled  with  de- 
composed and  decomposing  vege- 
table matter  ;  that  when  the  waters 
are  drawn  down  and  the  sides  and 
bed  of  the  pond  exposed,  noxious 
and  poisonous  exhalations  arise, 
dangerous  to  life  and  health.  Held, 
that  a  finding  was  justified  that 
the  pond  and  dam  were  a  public 
nuisance ;  also,  that  the  fact  that 
the  dam  and  pond  had  been  so 
maintained  many  years  did  not 
sustain  a  plea  of  the  Statute  of 
Limitations.  Id. 

The  dam  had  been  partially  torn 
down  pursuant  to  a  warrant  issued 
by  the  board.  Tliat  body  passed 
an  ordinance  reciting  that  defend- 
ant had  threatened  to  and  was 
about  to  rebuild  the  dam;  and 
ordering  him  to  refrain  from  re- 
building, and  to  remove  all  ob- 
structions to  the  flow  of  the  water. 
It  appeared  that  defendant  had  at 
that  time  begun  to  rebuild,  and  so 
had  obstructed  the  flow  of  the 
water.  Defendant  refused  to  com- 
ply with  the  ord  i  nance.  Held,  that 
the  facts  justified  a  recovery  of  the 
penalty  fixed  by  the  sanitary  code, 
and  also  a  judgment  restraining 
defendant  from  rebuilding  the 
dam.  Id. 

.  Also,  held,  that  the  fact  that  the  or- 
dinance was  passed  without  notice 
to  defendant,  and  an  opportunity 
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to  be  hearci,  did  not  invalidate  it ;  | 
that  no  notice  or  hearing  was  I 
necessary.  Id. 

8.  Defendant  claimed  that  the  grant- 
ing of  an  injunction  was  improper, 
because  when  the  dam  was  built 
the  stream  was  clear  and  water 
pure,  and  that  its  pollution  was 
caused  by  the  acts  of  others. 
Ildd,  untenable,  both  because  it 
appeared  and  was  found  that  de- 
fendant participated  in  the  acts 
creating  the  nuisance,  and  as  the 


dam  and  pond  were  his  property  it 
was  his  duty  to  keep  them  clean 
and  safe,  or  to  dispense  with 
them  if  he  could  not,  upon  re- 
ceiving, as  it  appeared  that  he 
had,  a  proper  official  request  so  to 
do;  that  he  having  for  a  year 
after  receiving  an  order  to  clean 
the  pond,  neglected  and  refused 
so  to  do,  the  board  was  not  re- 
quired to  clean  it,  and  the  dam 
having  been  destroyed,  it  was  en- 
titled to  an  injunction  restraining 
its  rebuilding.  Id, 


ERRATUM, 


lao  X.  Y.,    page  119,  line  32— word    ^Mieitlier"  should 
road  *'eitlier.'' 
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